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A  BiooBAj^HiCAL  DOtice  of  the  late  Mr..  Justice  Todd  has  been 
procured  for  the  Reporter^  by  the  kindness  of  an  eminent  and  much 
valued  judicial  friend.  * 

It  has  long  been  desired  to  insert  in  the  Reports  of  the  Decisions 
of  the  Supreme  Cqurt,  a  memoir  of  the  life  of  one  known  and 
esteemed  for  every  private  virtue^  and  by  every  judicial  qualification 
and  attainment.  This  ivas  due  to  the  State  of  his  birtti,  the  State 
in  which  he  lived)  distinguished  and  honoured ;  and  where  he  died, 
deeply  lamented  by  all.  Such  a  memoir  b  now  presented.  "Part 
of  it  was  originally  inserted  in  "  The  Western  Monthly  Magazine  ;** 
and  part  of  it  has  been  written  by  the  judicial  associate  and  friend 
of  >ir.  Justice  Todd ;  who  shared  in  his  high  official  labours,  and 
who  holds  his  memory  in  sacred  regard.  * 

OBITUARY. 

Thomas  Todd,  yoimgest  son  of  Richard' Todd,  u  ;.3  bom  on  the 
23d  of  January,  1765,  in  the  county  of  King  and  Queen,*on  York 
river,  in  the  state  of  Virgini^.  His  fiither  wa:5  descended  frdm  one 
of  the  most  respectable  families  in  the  colony;  his  ancestors  being 
among  Uie  early  emigrants  from  England.  His  mother  was  Eli2a- 
beth  Richards.  At  the  age  of  eighteen  months  his  father  died,  leav- 
ing a  considerable  estate ;  which  by  the  laws  of  primogeniture  of 
that  day  descended  to  the  eldest  son,  William,  afterwards  high 
sheriff  of  Pittsylvania  county  in  that  state.  This  event  rendered 
it  necessary  that  his  mother  should  e±ert  herself  to  provide  for  the 
support  and  education  of  her  orphan  son.  She  repaired,  for  this 
purpose,  to  Manchester,,  opposite  to  Richmond;  and  by  the  proceeds^ 
of  a  boarding  house  under  her  care  and  management,  ^she  'was 
enabled  to^give,  at  her  death  in  1776,  a  handsome  patrimony  to  her 
son,  in  the  care  of  his  guardian  and  her  executor  Dr.  McKenzie,  of 
that  place.  By  the  ai4  of  his  friend,  Thomas  Todd  receiv^ed  a  good 
English  education,  and  advanced  considerably  in  a  knowledge  of  the 
Latin  language,  when  his  prospects  were  clouded  by  theimetpected 
embarrassment  of  his  guardian,  which  termmated  m  the^oss  of  the 
patrimony  bequeathed  him  by  his  mother. 
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At  a  tender  and  unprotected  age,  he  wa6  again  thrown  upon  the. 
worid  to  depend  for  his  support,  education,  and  character,  upon  his 
own  efforts.  To  these  contingencies,  which  seemed  at  the  time  to 
be  remediless  misfoi:tuneSf  may  be  traced  that  energy  and,  enterprise  . 
which  afterwards  signalized  his  character. .  During  the*  latter  period 
of  the  revolutionary  war,  he  served  a  tour  of  duty  for  six  months  as 
a  sut^tute ;  and  often  in  after  life  referred  to  the  incident  as  being 
the  first  money  he  had  ever  earned.  He  was  afterwards  a  member 
of  the  Manchester  troop  of  cavalry,  during  the  invasion  of  Virginia 
by  Arnold  and  Philips.  He  was  shortly  afterwards  invited  by  his 
relation,  the  late  Henry  Innes  of  Kentticky,  who  was  a  cousin  of 
his  modier,  to  reside  in  hh  lamily  theii  in  Bedford  county.  By 
his  fidendship  at  that  interesting  period — a  friendship  cemented  by 
forty  ytors  of  aflfecCionate  intercourse  through  life— he  obtained  a 
knowledge  of  surveying  and  of  the  duties  of  a  clerk.  In  1785,  Judge 
Innes  visited  Kentucky ;  and  having  resolved  to  remove  his  f^uy 
the  following  year,  committed  them  to  the  care  of  his  young  friend, 
who  arrived  at  Danville  in  the  spring  of  1786.  Mr.  Todd's  pecu- 
niary means  were  so  limited,  thatwhilst  residing  in  the  family  of 
Judge  limes  at  Danville,  he  was  engaged  during  the  dayin  teaching 
the  daughters  of  his  friend,  and  at  night  prosecutine  the  study  of 
the  law  by  fire-light  This  was  an  interesting  period  in  the  history 
of  Kentucky;  the  people  were  actively  engaged  in  measures  to  pro- 
viAie  a  separ^on  from  the  parent  stslte ;  and  such  was  the  opinion 
«fiMUtned  of  his  capacity  for  business,  that  he  was  chosen  clerk  of 
ail  the  conventions  held  irom  that  period  until  1792,  for  the  purpose 
of  erecting  the  former  into  an  independent  member  of  the  Union. 

He  conunenced  the  practice  of  law  very  soon  after  he  came  to  the 
state,  ai^d  made  his  first  effort  at  Madison  old  court  house.  His 
horse,  saddle  and  bridle,  and  37)  ce^  in  money,  constituted  his 
whole  means  at  the  conmiencement  oi  the  court :  at  the  close  of  the 
term,  he  had  made  enough  to  meet  his  current  expenses,  and  re- 
turned to  Danville*  with  the  bonds  for  two  cows  and  caW^s,  the 
ordinary  fees  of  that  day.  The  high  judicial  stations  he  .afterwards 
occupied  with  such  reputation  to  himself,  and  such  benefit  to  the 
coimtry,  are  a  proud  conmientary  on  the  spirit  of  our  institutions ; 
and  form  the  noblest  incentives  to  industry  and  perseverance  in  the 
prosecution  of  a  profession. 

Mr.  Todd  was  appointed  clerk  of  the  Federal  Court  for  the  Dis- 
trict of  Kentucky,  die  duties  of  which  he  performed  until  the  sepa- 
ration from  Virginia ;  when  he  was  appointed  clerk  of  the  Court  of 
Appeals,  under  the  new  Constitution.  He  held  this  office  until  De- 
cember, 180i,  when  he  was  appointed  by  Governor  Garrard  fourtl^ 
Judge  of  the  Court  of  Appeala;  an  office  created,  it  is  believed,  with 
the  special  object  of  adding  some  younger  man  to  the  bench,  already 
filled  by  jqd^efffar  advanced  in  life.  In  this  station  he  continued  until 
the  remgnationof  Judge  Muter,  in  1806,  when  he  was  appointed, 
during  me<4idministration  of  Governor  Greenup,  to  be  Chief  Justice. 
During  the  sessicm  of  Congress  of  1806-7,  the  increase  of  business 
and  of  population  iu  the  western  states,  and  the  necessity  of  bring- 


ing  into  the  Supreme  Court  some  individual  versed  in  the  peculiar 
land  law  of  those  states,  induced  Congress  to  extend  the  judiciary 
system,  by  constituting  Kentucky, Tennessee,  andOhio,as  the  seventh 
circuit,  and  adding  another  member  to  the  Supreme  Court  In  filling 
this  new  office,  Mr.  Jefferson  adopted  a  mode  somewhat  different 
from  that  pursued  in  latteV  times.  He  requested  each  delegate  from 
the  states  composing  the  circuit  to  communicate  to  him  a  nomination 
of  their  first  and  second  choice.  Judge  Todd  was  the  first  or  second 
upon  the  nomination  of  every  delegate,  although  to  some  of  them  he 
was  personally  unknown.  .His  appointment  was  Uie  first  intimation 
to  him  that  he  had  been  thought  of  for  the  office.  In  this  high  and 
arduous  station  he  continued  until  his  d(6ath,  February  7th,  1826. 

In  1791,  before  the  separation,  he  was  commissioned  by  Grovemor 
Randolph,  of  Virginia,  to  be  captain  of  a  company  of  cavalry  in 
Lincoln  county;  and  in  May  of  that  year  he  was  appointed  a  lieu- 
tenant of  a  troop  of  cavalry,  of  which  Major  Thomas  Allen,  late 
clerk  of  Mercer  county,^  was  captain,  and  the  Hon.  James  Brown, 
late  minister  to  France  was  a  lieutenant  upon  the  campaign  led 
against  the  Wea  towns,  on  the  Wabash,  by  General,  afterwards 
Governor  Scott. 

In  June,  1792,  soon  after  the  organization  of  the  state,  he  was 
cohimissioned  by  Governor  Shelby  to  be  lieutenant-colonel  of  the 
militia  of  Lincoln  county;  and  he  was  elected  without  opposition 
to  the  office  of  clerk  of  the  House  of  Representatives  of  the  General 
Assembly,  for  the  first  fifteen  years  of  the  state  government.  These 
various  offices,  civil  and  military,  were  indications  of  tbe  estimation 
in  which  his  character  was  held  by  his  cotemporaries  \  and  are  the 
more  decided,  as  it  is  known  that  he  never  solicited  any  of  them. 
It  was  a  maxim  with  him  so  to  act  that  office  should  seek  him — not 
that  he  should  seek  office. 

In  1788  he  married  Elizabeth  Harris,  a  niece  of  William  Stewart, 
from  Pennsylvania,  an  early  adventurer  to  Kentucky,  who  fell  in 
the  battle  of  the  iBlue  Licks.  Fi^e  of  their  offspring,  three  sons  and 
two  daughters,  arrived  to  maturity;  only  two  survived  him,  the 
youngest  daughter  and  the  second  9on,  Col.  C.  S.  Todd,  advan- 
tageously known  as  an  officer  of  the  late  war,  and  as  the  first  public 
agent  of  the  United  States  in  Colombia,  South  America.  In  1811 
Mrs.  Todd  died,  and  in  1812  Judge  Todd  married  the  widow  of 
Major  George  Washington,  a  nephew  of  General  Washington,  and 
the  youngest  sister. of  Mrs.  Madison,  wife  of  the  late  President. 
He  left  one  daughter  and  two  sons  tiy  this  marriage. 

Mr.  Todd  possessed  in  an  eminent  degree  the  respect  and  esteem 
of  his  firiends.  His  stability  and  dignity  of  character,  united  with 
manners  peculiarly  amiable,  left  a  deep  impression  on  all  with 
whom  he  had  intercourse.  Hys  deportment  on  the  bench  as  well  as 
in  the  social  circle,  secured  him  universal  veneration.  The  benevo- 
lence of  his  character  was  manifested  in  the  patronage  and  support 
he  extended  to  many  indigent  young  friends  and  near  relations, 
whole  families,  of  whom  he  advanced  in  life  by  his  friendly  influ* 
ence  and  means.    There  is  one  incident  of  this  sort,  which,  being 
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cofvmctQdi  10  waip  degs^yrSh  his  official  career,  deserves  to  be 
mentionedU 

in  1805^;  some  influential  members  of  the  legislature  of  Ken- 
ti^Y  prevailed,  pn  Justice  Muteir  to  Tesign,  upon  an  assurance  of 
being  allowed  a  pension  diuing  life.  He  had  devoted  his  property 
and  the  prime  of  his  dayS  to  his  country  in  the  revolutionary  war ; 
and  was  now  in  indigent  circumstances  and  far  advanced*  in  life. 
The  pension  ^^s  granted  by  the  legislature  at  the  next  session,  but 
repealed  at  tlie  seconcl  session  after  Ithe  graht.  In  the  mean  time 
Judge  Todd  had  succeeded  his  old  friend  as  Chief  Justice;  and 
about  the  time  the  legislature  repealed  the  pension,  he  Was  ap- ' 
pointed  a  Judge  of  the  Supreme  Court  of  the  United  Stages,  with 
a  salary  more  than  double  that  of  the  Chief  Justice  of  Kentucky. 
I|e  proposed  to  his  friend  Muter  to  'M)me  and  reside  with  him', 
especially  as  ^  better  adverse  claim  had  deprived  Muter  of  his 
home.  The  offer  Was  accepted ;  and  Muter,  who  had  conunanded 
a  ship  of  war  diuing  the  revolution,  with  the  rank  of  colonel ;  and 
who  had,  without  reproach,  presided  in  the  civil  tribunals  of  the 
state  fironji  its  early-settlement,  spent  the  remainder  x>{  his  days  upon 
the. bounty  of  Judge  Todd.  As  a  testimony  of  h&  giatitude  and 
affection.  Muter,  having  no  family,  made^Todd  his  heir  and  re- 
siduary legatee,  though  at  the  time  his  debts  greatly  exceeded  his 
available  means.  But,  as  though  Heaven  had  decreed  that  an  act 
so  generous  in  an  individual,  when  contrasted  with  the  ingratitude 
of  the  state,  should » not  go  imrewarded.  even  in  this  world,  the 
revolutionary  claims  of  Judge  Muter  have  been  acknowledged  by 
Congress,  and  the  proceeds^  have  descended  to  the  widow  and 
younger  <^dren  of  Judge  Todd. 

The  land  law  of  Kentucky,  originally  an  act  of  the  Assembly  of 
Virginia  of  1789,- forms  a  peculiar  system,  and  has  been  established 
diiefly  upon  principles  of  law  and  equity  contained  in  decisions  of 
(he  Appellate  Court.  To  this  result  the  labours  of  Judge  Todd  emi- 
nently contributed,  as  well  in  the  state  Court  as  in  the  Sm>reme . 
Court  of  the  United  States.  His  opinions  had  a  prevailing  influence 
in  .the  decisions  of  the  state  authorities ;  and  his  decisions  on  the 
circuit  were  rarely  reversed  in  the  Supreme  Court  at  Washington; — 
an  exalted  tribunal,  whose  character  is  illustrated  by  the  genius  and 
attainments  of  Marshall,  Story,  Washington,  and  Trimble.  He  was 
cherished  with  peculiar  regard  by  his  associates  in  the  state  and  na- 
tional tribmuds ;  his  judgpient  and  acquaintance  with  the  principles 
of  the  land*  law  having,  in  one  instance  in  particular,  (the  Holland 
Land  Company  of  New  York,)  rescued  the  reputation  of  the  Su- 
preme Court  urom  the  effects  of  lin  erroneous  decision,  which,  at 
one  time,  nearly  all  of  the  judges  would  have  pronounced  against 
his  advice. 

Mr.  Todd  entered  upon  the  duties  of  judge  of  the  Supreme  Court 
at  the  age  of  forty-two :  the  station  required  an  experienced  head 
upon.-a  younger  man^s  shoulders.  He  possessed  at  Aat  tune  the 
abilities  to  act  under  the  system  which  inkde  it  the  duty  of  the  judge 
to  sit  twice  a  year  in  the  three  western  states,  and  once  a  year  at 
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Wadiington:  but  no  constitution  could  long  survite  under  tbe  jopem* 
tion  of  this  incongruous  system ;  and  the  last  y^ars  of  Judgo  jTodc 
were  worn  down  with  the  duties  of  his  office.  A  dyspepsia  whkh 
impaired  his  general  health,  gradually  reduced  his  strength ;  and  for 
the  last  two  years  of  his  life  ne  rarely  attended  the  court 

Judge  Todd's  person  wa^.finely  proportiodlsd^  and  his  fiu^e  a  model 
of  beauty  and  mtelligence^  Tne  soundness  of  his  judgment,  the 
dignity^!  his  nu^uiers,  an^.  the  .probity  of  hb  conduct,  made  him 
the  esteen^ed  associate  of  Shelby,  and  other  patriotic  statesmen  who 
adorned  the  earlv  annals  orthe  State ;  as  well  as  of  those  who  in 
latter  days  harci  shed  imperishable  lustre  on,the  genius  and  character 
of  the  first  republic  in  the  wQdomess  of  the  great  west.  Posterity 
will  long  venerate  the  .name  of  a  citizen,  who,  among  such  contem- 
poraries, by  the  force  of  his  talents  and  the  integrity  of  his  heart, 
rose  to  the  first  offices  of  his  country. 

'<  Mr.  Justice  Todd  possessed  many  qualities  admirably  fitted  for 
the  proper  discharge  .of  judicial  functions.  He  had  uncommon 
patience  and  candour  in  investigation ;  great  clearness  and  sagacity 
of  judgment;  a  cautious  but  steady  energv;  a  well-balance^  inde- 
pendence ;  a  just  respect  for  authority,  and  at  the  same  time  an  un- 
flinching adherence  to  his  own  deliberate  opinions  of  the  law.  His 
modesty  imparted  a  grace  to  an  integrity  and  singleness  of  heart, 
which  won  for  him  the  general  confidence  of  all  who  knew  him. 
He  was  not  ambitibus  of  innovations  upon  the  settled  principles  of 
the  law ;  but  was  content  with  the  more  unostentatious  character  of 
walking  in  the  trodden  paths  of  jurisprudence :  super  antiquas  vias 
legis.  From  his  diffident  and  retiring  habits,  it  required  a  long  ac- 
quaintance with  him  justly  to  appreciate  his  juridicisd  as  well  as  his 
personal  merits.  His  learnmg  was  of  a  useful  and  solid  cast ;  not 
perhaps  as  various  or  as  comprehensive  as  that  of  some  men ;  but 
accurate,  and  transparent,  and  applicable  to  the  daily  purposes  of  the 
business  of  human  life.  In  his  knowledge  of  the  local  law  of  Ken- 
tucky, he  was  excelled  by  few ;  and  his  brethren  drew  largely  upon 
his  resources  to  administer  that  law,  in  the  numerous  Cases  which 
then  crowded  the  docket  of  the  Supreme  Court  from  that  judicial 
circuit'  What  he  did  not  know,  he  never  afifected  to  possess;  but 
sedulously  sought  to  acquire.  He  was  content  to  learn,  without 
assuming  to  dogmatize.  Hence  he  listened  to  arguments  for  the 
purpose  of  instruction,  and  securing  examination ;  and  not  merely 
for  that  of  confutation,  or  debate,  ^mong  his  associates  he  enjoyed 
an  enviable  respect,  which  was  constantly  increasing  as  he  became 
more  fieimiliarly  known  to  thenL  His  death  was  deemed  by  them  a 
great  public  calamity ;  and  in  the  memory  of  those  who  survived 
him,  his  name  has  ever  been  cherished  with  a  warm  and  affection- 
ate remembrance. 

No  man  ever  clung  to  the  Constitution  of  the  United  States  with 
a  more  strong  and  resolute  attachment  And  in  the  grave  cases 
which  were  agitated  in  the  Supreme  Court  of  the  United  States 
during  his  judicial  life,  be  steadfastly  supported  the  constitutional 
doctrines  which  Mr.  Chief  Justice  Marshall  promulgated,  in  the 


;itoi6  of  the  Court  It  in  to  his  honour,  and  it  should  be  spoken, 
that^  though  bred  in  a  different  political  school  from  Uiat  of  the 
Chief  Justice ;  hd  never  failed  td  sustain  those  great  principles  of 
constitutional  la^  or  wh'  )h  the  security  of  the  Union  depenos.  He 
never  gave  up  to  party,  what  he  thought  belonged  to  the  country. 

For  some  years  before  his  death,  he  was  sensible  that  his  health 
was  declining,  and  that  he  might  soon  leave  the  bench ;  to  whose 
true  honour  and  support  he  had  been  so  lOug  and  so  zealously  de- 
viated. To  one  of  his  brethren  who  had  the  satisfaction  of  possess- 
ing his  unreserved  confidence,  he  often  communicated  his  earnest 
hope  that  Mr.  Justice  Timble  might  be  his  successor ;  and  he  bore 
a  wiUing  testimony  to  Ae  extraordinary  ability  of  that  eminent 
judge.  It  affords*  a  striking  proof  of  his  sagacity  and  foresight; 
a|id  the  event  fullv  justified  the  wisdom  of  his  choice.  Although 
Mr.  Justice  Trimble  occupied  his  station  on  the  bench  of  the  Su- 
preme Court,  for  a  brief  period  only;  yet  he  has  left  on  the  records 
of  the  Court  enduring  monuments  of  talents  and  learning  fully  ade- 
<][uate  to  all  the  e|:igencies  of  the  judicial  office.  To  both  these  dis- 
tmguished  men,  under  such  circumstances,  we  may  well  apply  the 
touching  panegyric  of  the  poet : 

FoftttPiti  Ainbo! 

NvUa  Vim  unqauii  nMniori  yo§  connet  Mwo.** 
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Le«ee  of  Chtriei  C.^Qpott  et  aL,  Pltintiffii  ia  ermrr 
•    w. 
ThomaJtoid,  Jr.etak 
WtM^^ti,  tipon  mn  inipection  of  the  printed  argmneDt  of  Thomai  Walhingtoo,  Eiq^  of 
oouniAfor  the  phlntifri  m  ern»in  thb  ctuee,  it  appem  to  the  Court  that  eome  of  the  pee- 
/nges  ttieieoC  end  more  perticiileriy  th^  on  pi«ee  1 13, 1 18, 1 U,  1 15,  1 17,  TlS,  119, 123, 
138,  I34,*i36, 136,  180, 181,  183, 194,  146,  146,  end  160,  are  reflecting  on  a  member  of 
the  Coait,  and  thereby  disreepectful  to  the  whole  Court :  It  is  thereopon  now  hoe  onlered 
by  thif  Court,  that  the  laid  pamgei  or  partaof  aaid  argument,  and  all  othen  which  may  be 
deemed  ditre^iectfiil  to  any  member  of  the  Dourt,  ^     and  the  aame  are  hereby,  stricken 
out;  and  that  thia  ordAr  be  entered  on  the  Minutea  of  thia  Court 
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or  THE 


SUPREME  COURT  OF  THE  UNITED  STATES, 


AT 


JANUARY    TERM,    18S9. 


*Clsmsnt  Woodward,  Plaintiff  in  erbor,  vs.  James  Brown^ 
AND  Sarah  Jane«  his  wife,  Defendants  in  error. 

Whore^  by  m  miipriiion  of  the  deik  of  the  Ciicait  Qomt,  the  jodgmeiit  m  m  ctm  bropgfat 
m>  hjr  a  writ  of  enor  had  not  been  entered  aoooiding  to  the  declantioo,  tibe  Sapmne 
Court  allowed  an  amendment  to  be  made  by  the  entry  of  die  jodgment,  without  awtord- 
ing  a  oertiomri  to  the  Circuit  Coart  This  was  done  in  a  caie  which  had  bean 
brought  up  by  a  writ  of  error  to  the  previona  term  of  the  Court 

It  is  a  wen  eetablidied  principle  o^  law,  that  a  tenant  cannot  diipute  the  title  of  hie  Itnd- 
loid;  and  where  the  Marshal  of  the  District  of  Columbia,  baring  a  writ  of  habere 
frcias  possessionem  for  the  west  half  pf  a  lot  in  the  city  of  Washington,  took,  possosrion 
of  the  east  half  of  the  lot,  aci  the  tenant  of  the  persons  who  claimed  to  be  the  owners 
of  the  lot  attorned  to  die  plaintifiBi  in  the  writ,  rach  attornment  was  without  anthori^, 
and  wasToid. 

A  tenant  who  disclaims  his  landlord's  title  is  not  entitled  to  notice  to  quit  and  deliver  up 
posseSiion. 

In  an  action  of  Ejectment,  the  dsy  of  the  ouster  need  not  be  alleged ;  and  it  is  sufficient  if 
it  is  laid  after  the  demise. 

Tlie  specific  date  under  a  videlioet  is  not  necessary  in^  a  declaration  in  ejectmoit,  and  may 
be  rejected  as  surplusage :  if  it  sufficiently  appears  on  the  &oe  of  the  declaration  that  the 
ouster  was  after  ttie  entry  under  the  several  demises. 

The  mle  is  wdl  established,  that  whoi  the  right  of  entiy  is  by^ouftter  of  the  title  of  the 
wifiB,  die  demise  may  be  laid  in-  the  name  of  the  husband,  or  in  the  names  of  the  hus- 
band and  wife. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  county 
of  Washington,  in  th6  District  of  Columbia. 

Mr.  Brent,  for  the  defendants  in  error,  moved  for  a  writ  of  certio^ 
rari  to  the  Clerk  of  the  Circuit  Court  of  the  County  of  Washington, 
on  the  allegation  of  a  diminution  of  the  record  of  the  cause  in  that 
Court.  The  clerk  had,  by  a  misprision,  made  an  error  in  not  enter 
ipg  the  judgment  according  to  the  declaration. 

Coxe,  for  the  plaintiff  in  error,  objected  to  the  allowance  of  the 
motion.  The  case  came  up  to  the  last  term  of  this  Court;  and  it  i» 
now  too  late  to  issue  the  certiorari  asked  for.    The  error  cannot  b^ 
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amended  without  an  application  td  the  Circuit  Court  for  authority 
to  piake  the  amendment.  The  derk  cannot  therefore  send  up  an 
amende  record: 

Mr.  Brent — ^In  a  writ  of  error  in  the  King's  Bench  in  England, 
amendments  of  the  recoid  can  be  made  after  the  writ  iin^ed.  He 
cited  5  Burrow,  2730.    2  Strange,  908. 

The  Court  allowed  the  amendment  to  be  made  in  this  Court. 
The  case  as  stated,  in  the  opinion  of  the  Court,  was  as  follows. 

^  An  action  of  ejectment  was  commenced  by  the  defendants  in 
error  against  the  plaintiffs,  to  recover  possession  of  the  eastem.half 
of  lot  numbered  2,  in  square  numbered  348,  in  the  city  of  Washing- 
ton. Several  distinct  d.emises  were  laid  in  die  declaration,  of  differ- 
ent dates  and  for  different  periods  of  time. 

.<<One  of  tfie  demises  was  in  the  nama  of  Jane  Stinger,  while  riie 
was  single,  but  now  Sarah  Jane  Brown,  wife  of  the  said  James 
Brown ;  and  another  in  the  names  of  Jame^  Brown  and  Sarah  Jane 
Brown,  his  wife. 

<<The  general  issue  was  pleaded,  and  the  jury  found  a  general 
verdict  of  guiltv. 

^  On  the  trial  the  plaihtifb  proved,  that  up  to  the  22d  Nov.,  1834, 
the  defendant  was  the  tenant  of  Sarah  Jane  Stinger,  who  intermar- 
ried with  the  plaintiff  Brown  in  the  M  of  the  year  1835.  That 
idler  Novefiiber,  1834,  he  refosed  to  pay  rent,  and  claimed  to  hold 
possession  of  the  premises  as  tenant  of  the.  Bank  of  the  United 
States.  That  at  the  time  the  premises  were  rented  to  the  defendant 
the  said  Sarah  Jane  was  seized  and  possessed  of  the  same  in  fee 
simple.  And  that  about  the  time  of  his  refusal  to  pay  rent,  notice 
was  given  to  the  defendant  to  quit ;  and  als<>  afterwards,  in  January, 
1835. 

^  Upon  this  evidence  the  plaintiffs  rested  their  case ;  and  the  de- 
fendant's counsel  moved  the  Court  to  instruct  the  jury,  ihat-they 
were  not  entitled  to  recover  on  the  evidence,  which  instruction  the 
Court  refused  to  give ;  and  the  defendant  excepted  to  this  opinion 
of  the  Court 

**  Abd  the  defendant  proved,  that  the  (ieputy  marshal,  having  a 
writ  of  habere  facias  possessionem  against  the  defendant  for  the 
west  half  of  said  lot,  but  supposing  the  writ  to  be  for  the  east  half^ 
of  which  the  defendant  was  in  possession,  he  was  required  by  the 
deputy  marshal  to  siirrender  the  possession  of  the  east  half  of  the 
lot  to  the  ^gent  of  the  Bank  of  ttie  United  States;  and  he  did  sur- 
render the  possession  to  him,  and  the  defendant  agreed  to  hold  pos- 
session under  the  baidc.  But  the  Court  ovemiled  this  evidence,  to 
which  opinion  of  ihe  Court  the  defendant  also  excepted." 

The  writ  oi  mtw  was  prosecuted  by  the  defendimt  in  the  Circuit 
Court 

The  case  was  amied  .by  Coxe  for  the.  plaintiff  in  error,  and  by 
Messrs.  Brent  knd  Brenv  for  tiie  defendants. 

The  counsel  for  the  plaintift'  in  error  pres^ited  two  questions  for 
the  eonsideratioti  of  the  Court  on  the  first  bill  of  eprceptiopt- 
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Ist  Whether  in  case  of  a  tenancy  from  month  to  months  where 
the  tenant  held  over  after  the  expiration  of  the  tenancy,  and  con- 
tinned  so  to  hold  without  paying  rent  for  a  period  of  fourteen 
months,  the  notice  to  quit  at  the  expiration  of  the  ensuing  month  be 
sufficient 

2d.  Whether  sUch  notice  as  is  set  forth  in  the  bill  of  exceptions, 
by  an  agent  whose  appointment  is  merely  oral,  and  the  notice 
verbal,  is  sufficient 

Oii  the  Second  bill  of  exceptions,  the  plaintifiis'  counsel  objected 
to  the  rulii^  of  the  Circuit  Court,  by  which  the  objection  of  the 
defendants  in  that  Court  to  evidence  offered  by  the  plaintiff  was 
refused. 

The  defendant,  to  sustain  the  issue  on  his  part,  produced  a  com- 
petent witness,  who  testified  that,  on  the  22d  day  of  November, 
1834,  he,  as  the  deputy  marshal  of  this  distnct,went  to  the  premises 
mentioned  in  the  said  declaration,  then  in  the  occupancy  of  the  said 
defendant,  with  a  writ  of  habere  facias  possessionem  against  the 
said  defendant,  in  company  with  W.  W.  Corcoran,  the  agent  of  the 
Bank  of  the  United  Stat^  named  as  the  lessor  of  the  plaintiff  in 
said  writ,  and  which  was  supposed  by  the  said  parties  to  compre- 
hend, but  did  not  in  feict  comprehend,  the  premises  mentioned  in  the 
declaration ;  that  it  was  then  and  there  represented  to  the  defendant 
by  the  said  agent  and  the  marshal,  that  the  latter  had  such  a  writ 
for  said  premises,  and  the  said  defendant,  supposing  it  to  be  such  a 
writ  as  represented,  voluntarily  and  peaceably  surrendered  the  pos- 
session of  said  premises'  to  the  said  agent  of  the  said  bank,  who  en- 
doised  upon  the  said  writ  an  acknowledgment  of  the  delivery  of  the 
possession  of  the  said  lot  and  premises  therein  described  to  him  as^ 
such  agent ;  and  afterwards,  on  the  same  day,  the  said  defendant 
entered  into  an  agreement  to  hold  the  said  premises,  in  the  declara- 
tion mentioned,  as  the  tenant  of  the  said  Bank  of  the  United  States; 
'  and  the  defendant  then  offered  further  to  prove,  that  he,  the  said 
defendant,  from  the  22d  November,  1834,  held,  and  still  holds,  pos- 
.  session  of  the  ^d  premises,  under  the  said  agreement  last  named, 
and  that  the  said  Bank  of  the  United  States  then  had,  and  now  has, 
a  good  and  lawful  legal  title  to  the  said  premises :  to  the  admissioii 
of  the  said  testimony,  so  offered  to  be  given  as  aforesaid,  the  plain- 
'  tiff,  by  his  counsel,  objected,  and  the  Court,  sustained  the  objection, 
and  refused  to  permit  such,  testimony  to  be  given. 

Messrs.  Brent  and  Brent,  for  the  defendants  in  error,  contended : 

1.  That  the  possession  of  the  premises,  claiming  to  hold  in  fee 
simple,  by  the  plaintiffs,  is  prima  facie  evidence  of  a  fee.  Ricard 
tfs.  Williams,  5  Cond.  Rep.  238.  The  bill  of  exceptions,  shows  the 
possession  of  the  plaintiffs  below,  aisl  that  they  held  in  fee. 

2.  Notice  to  quit  is  not  necesisry,  wheQ .  the  tenant  disclaims. 
Catlin  Of.  WashbuiDr  3  .Vermont  Hep.  25.  Jackson  vs.  Wheeler,  6 
John.  272.  Jackson  vs.  M'Leod,  12  John.  182.  Cowper,  621. 
BuUer,  N.  P.  90.    1  Wheaton's  Selwyn,  585.    5  American  Com- 


4  SUPREME  COURT. 

[Woodwud  Of.  Urown  and  wife.] 

mon  Law  Cases,  43,  44.    8  Peters,  45.    But  if,  in  a  case  like  this, 
notice  to  quit  is  necessary,  it  was  given. 

3.  The  defendant,  now  the  plaintiff  in  error,  being  tenant,  could 
not  dispute  the  title  of  his  landlord.  Jackson  va.  M'Leod,  12  John. 
182.  3  John.  223.  504.  Blight's  lessee  vs.  Rochester,  5  Cond.  Rep. 
339.  Willison  vs.  Watldns,  3  Peters,  47.  5  American  Com.  Law 
Rep.  41,  42.     1  Wheaton's  Selwyn,  566,  567. 

4.  The  plaintiff  in  error  cannot,  by  a  constructive  ouster  and  at- 
tornment, set  up  an  adverse  title ;  and  if  he  could,  the  attornment, 
through  mistake,  is  void.  Love  vs.  Dennis,  1  Harper's  S.  C.  Rep.  70. 
1  Marshall,  558.  6  Taunton  Rep.  206.  8  Serg.  &  Lowber,  237. 
239.  9  Serg.  &  Lowber^  10.  13  Serg.  &  Lowber,  58, 59.  3  Peters', 
43.  Wilkins  vs.  Mayor  &  Co.  6  Harris  &  Johnson,  533.  1  Term. 
Rep.  760.     3  T.  R.  14.     9  T.  R.  62.    2  Starkie  on  Evidence,  532. 

.  5.  The  Bank  of  the  United  States  cannot  be  received  in  this  case 
to  defend  the  title  of  the  tenant  to  the  plaintiff,  in  the  Circuit  Court. 
1  Chitty's  Plead.  134.  3  Com.  Dig.  579.  582.  4  Maul  &  Selwyn, 
347. 

6.  The  demise  by  Brown  and  wife  is  Veil  laid.  2  Chitty's  Plead- 
ing, 878,  note  T. 

Mr.  Justice  M'Lean  delivered  the  opinion  of  tlie  Court  After 
stating  the  case : — 

The  counsel  for  the  plaintiffs  contend,  that  the  ruling  of  the  Court 
was  erroneous,  and  that  the  declaration  is  essentially  defective. 

It  appears  from  the  bill  of  exceptions,  that  the  plaintiffs  not  only 
proved  title,  but  also  that  the  defendant  entered  into  the  possession 
of  the  premises  under  their  title,  as  tenant.  These  facts  being  proved, 
the  Court  very  properly  refused  to  instruct  the  jury,  as  stated  in  the 
first  bill  of  exceptions,  that  the  plaintiffs  were  not  entitled  to  recover. 

And  there  is  no  doubt  that  the  Court  properly  excluded  the  evi- 
dence stated  in  the  second  bill  of  exceptions. 

The  writ  of  possession,  which  is  admitted  to  have  been  issued  in 
pursuance  of  the  judgment,  did  not  call  for  the  east  half  of  the  lot, 
of  which  the  defendant  was  in  possession,  and  the  marshal  had  no 
right  to  change  his  possession  of  this  lot  And  the  attornment  to 
the  agent  of  &e  bank  was  voluntary,  and  without  authority.  The 
well  established  principle,  therefore,  that  a  tenant  shall  not  be  per- 
mitted to  dispute  his  landlord's  tide,  excludes  the  defendant  from 
setting  up  the  title  of  the  bank. 

The  objection  as  to  the  sufficiency  of  the  notice  to  the  defendant 
cannot  be  sustained.  He  had  disclaimed  his  landlord's  title  and  at- 
torned to  the  bank.  Under  such  circumstances  he  was  not  entitled 
to  notice.  3  Peters',  48.  1  Wheat  Selwyn,  585.  But  if  notice  to 
quit  had  been  necessary,  it  was  given ;  and,  as  appears  from  the  bill 
of  exceptions,  all  objection  to  its  ^sufficiency  and  legality"  was 
waived  by  the  defendant 

The  declaration,  it  is  insisted,  is  defective  in  several  particulars. 
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That  Ihd  demises  are  inconsistent^  and' that  the  ouster  is  alleged  two 
years  before  the  last  demise. 

On  the  part  of  the  plaintiff  it  is  intimated,  that  as  the  case  is 
brought  up  on  bills  of  exceptions,  the  defects  in  the  declaration  are 
not  before  the  Court  for  consideration.  The  assignment  of  errors  is 
not  limited  to  the  bills  of  exceptions,  but  may  embrace  any  errors 
which  appear  on  the  face  of  the  record. 

The  last  demise  is  stated  to  have  been  made  in  eighteen  hundred 
and  thirty-six,  and  the  ouster  alleged,  "by  virtue  of  which  said 
several  demises,  the  said  Richard  entered  into  all  and  singular  the 
premises  aforesaid,  with  the  appurtenances  thereunto  belonging,  and 
was  thereof  possessed ;  and  the  said  Richard  being  so  thereof  pos- 
sessed, the  said  John  Doe  afterwards,  to  wit,  on  tihe  twenty-fourth 
day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hun* 
dred  and  thirty-four,  with  force  and  arms,^*  &c. 

The  day  i)f  the  ouster  need  not  be  alleged,  and  it  is  suflScient  if 
laid  after  the  demise.    2  Chitt.  881.     1  Wheaton's  Selwyn,  590. 

In  this  declaration  it  is  averred,  that  the  plaintiff  entered  under 
the  said  several  demises,  and  being  in  possession,  .the  said  John 
Doe  afterwards,  to  wit^  on,  &c.  The  specific  date  under  a  videhcet 
was  unnecessary,  and  may  be  rejected  as  surplusage ;  it  sufficiently 
appearing  on  the  face  of  the  declaration,  that  the  ouster  was  after 
the  entry  under  the  several  demises. 

There  is  no  repugnancy  in  the  several  demises  laid :  one,  in  the 
name  of  Jane  Stinger,  was  before  the  marriage,  and  the  last  demise 
being  subsequent  to  the  marriage,  it  is  well  laid  in  the  names  of  the 
husband  and  wife.  The  rule  is  well  established,  that  where  the 
right  of  entry  is  by  virtue  of  the  title  of  the  wife,  the  demise  may  be 
laid  in  the  name  of  the  husband,  or  in  the  names  of  both  hustMsmd 
and  wife.    2  Chitt  878. 

It  is  not  perceived  how  the  demises  as  laid  in  this  declaration,  can 
prejudice  the  rights  of  the  defendant  in  an  action  for  the  mesne  pro- 
fits. They  will  enable  the  lessor  of  the  plaintiff  to  recover  the  pro- 
fits from  the  time  the  defendant  refused  to  pay  the  rent,  and  this  he 
is  entitled  to.  Upon  the  whole,  we  think  there  is  no  error  in  the 
proceedings  of  the  Circuit  Court,  and  the  judgment  is  therefore 
affirmed  with  costs. 

a2 
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Favlhta  S.  Whitinci^  Asrn  He<^n  B.  Whitiho,  hsibi  at  law  of 
RvGGLEs  Whiting^  deceaobs,  James  Richa^son,  admikistra- 
Tcfk  OF  RuGOLEs  Whiting,  AND  Enfield  Johnson,  and  Gabriel 
J.  JodNSON,  Appellants,  vs.  The  Bank  of  the  United  States. 

According  to  the  oonne  of  pndioe  in  the  Courts  of  tlie  United  States,  in  chepoenr  caeai^ 
•n  original  decree  is  to  be  deemed  raoovded  andean>I]ed,asofthe  tecminwlaGfaUiefinal 
decree  was  passed.  A  bill  which  sseks  to  have  alleged  enron  revised  for  want  of  peities» 
or  for  want  of  proper  proceedings  after  the  decrse  against  his  heirs,  after  the  decease  of  one 
of  die  parties,  is  certoinly  e  biU  of  renew;  in  contradistinction  to  a  bill  in  the  natoxe  of 
a^Ull  of  review;  which  lies  only  where  there  has  been  no  enrollment  of  the  decree. 

Aflf  original  bill,  in  the  nature  of  a  bill  of  review,  brings  fbrvrard  the  interests  aflEwted  by 
the  decree,  otfier  than  those  which  are  founded  in  privity  of  representation. 

In  England,  the  decree  always  recites  the  substance  of  die  bill  snd  ans  ver,  and  the  ited- 
ings,  and  also  the  ftcts  on  which  the  Court  founds  its  decree.  But  .n  America,  the  de- 
cree does  not,  ordinarily,  lecito  these,  and,  generally,  not  the  foots  on  which  the  decree  is 
founded.  But  vrith  us,  the  bill  and  answer,  and  other  pleadings,  together  with  die  deciea^ 
coostiUito  whst  is  properW  considered  as  the  record. 

The  bill  of  review  must  be  tounded  on  some  error  apparent  upon  the  bill,  answer,  and  other 
pleadings,  and  decree;  and  a  par^  is  not  at  libertv  to  go  into  the  evidence  at  largie,  in 
order  to  estabKeh  an  objection  in  the  decree  founded  on  the  supposed  mistake  of  the 
Court  in  its  own  deductions  from  die  evidence.  ' 

No  party  to  a  decree  can,  by  the  general  prin^ples  of  equity,  claim  a  reveml  of  a  decree 
upon  a  bill  of'review,  unless  he  has  becoi  aggrieved  by  it;  whatever  may  have  been  his 
lifl^  to  insiit  on  the  enor  at  the  original  hearing,  or  on  an  appeal 
decree  of  foredosure  of  a  mortgage,  wid  of  a  sale,  are  to  be  considered  as  the  final  decree 
in  die  sense  of  a  Court  of  Equity ;  anSl  the  proceedings  on  the  decree  are  a  mode  of  en- 
forcing die  rights  of  the  cvedUor,  and  for  the  benefit  of  die  debtor.  The  original  decree 
of  foredosnre  is  final  on  the  merits  of  the  controversy.  If  a  sale  ii  made  after  sudi  a 
deanw,  the  defendant  not  having  appealed  as  he  had  a  right  to  do,  the  rights  of  the  pur^ 
^aser  would  not  be  ofwdirown  or  invalidated  even  by  a  rsverHfl  of  die  decree. 

After  a  deine  of  foreclosure  of  a  mortgage  and  a  sale,  and  the  death  of  th«defondant  takea 
place  after  die  decree,  it  is  not  necessary  to  revive  die  proceedings  against  die  heirs  of 
die  deceased  party  before  a  sale  of  the  property  can  be  made. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the  Dis^ 
trict  of  Kentucky. 

The  case  as  stated  in  the  opinion  of  the  Court,  vas  as  foUows : — 
^  This  is  the  case  of  a  Inll,  purporting  to  be  a  bdl  of  review.  The 
substuitial  fiaicts,  as  they  appear  on  the  record,  are  as  follows :—. 
Grabrial  !•  Johnson,  being  the  owner  in  remainder  of  a  five  acre  lot. 
No.  9,  in  Louisville,  Kentucky,  of  which  his  mother,  Enfield  John- 
son, was  tenant  for  life,  under  the  will  of  his  father,  and  being  also 
the  owner  in  fee  by  another  title  of  another  piece  of  land  adjoining 
the  five  acre  lot,  a  part  of  the  slip  No.  2,  on  the  12th  day  of  No^ 
vember,  A.  D.  1818,  conveyed  the  same  in  mortgage  to  James  D^ 
Breckenridge,  to  secure  .the  latter  for  his  endorsements  of  three  cer-^ 
tain  notes  of  Johnson  to  Ruggles  Whiting,  each,  for  four  thousand 
dollars,  and  for  any  other  notes  and  ccmtracts  which  Breckenridge' 
should  thereafter  make,  execute,  accept,  or  endorse  for  the  benefit 
of  Johnsoo.    Afterwards,  on  the  9th  day  of  August,  A.  B.  X^%% 
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JchnMoa  k  BredDenridge,  as  bis  wuretyV  being  Indebted  to  the  Bank 
of  the  United  Slates  in  the  sum  of  nine  thousand  nine  hundred  and 
tfairt]r-<ttie  doUiurs  and  thurty^seven  cents,  arrangements  were  madi^ 
between  tiiem  and  Whiting,  by  whi^.Whptiog  assumed  the  pay- 
ment of  the  nme  debt,  and  gave  h^fiote  tncrefor,  to  the  bank  ac- 
cordingly ;  and  as  "securitv  mr  the  due  payment  thereof,  Johnson 
and  his  mother  Enfield  Johnson,  Breckenriclge  and  Whiting,  on  the 
same  day,  executed  a  mortgage  of  the  five  acre  lot  and  slip  of  laid 
above  mentioned  to  the  Bank  of  the  United  States,  reciting,  among 
other  dungs,  ^  fore^ing  arrangement.  The  condition  of  the  mort- 
gage, among  other  things,  stated,  that  it  was  agreed  by  the  parties, 
mat  after  the  satis&ction  of  the  said  demands  due  by  Whiting  to  the 
bank,  and  by  Gabriel  J.  Johnson  to  Whiting,  the  estate  or  tiie  resi- 
due tfiereof|^  or  any  surplus  in  money,  by  the  sale  thereof,  should  be 
jMud  or  conveyed  to  Enfield  Johnson,  or  her  assigns.  The  mortgage 
also  amtained  a  stipulation  fi>r  the  sale  of  the  premises,  to  meei  the 
payment  of  the  debt.due  to  the  bank.  In  April,  1823,  the  debt  due 
and  dius  secured  to  the  bank  remaining  unpaid,  a  bill  for  a  fore- 
dosuie  and  sale  was  brought  by  the  baink,  in  the  Circuit  Couri  of 
the  United  &ates  for  the  District  of  Kentuc^;  and  to  that  bill  Ga- 
briel J.  Johnson,  Ekifield  Johnson,  and  Whiting  were  made  parties, 
^ut  Breckenridge  was  not  made  a  party.  At  the  November  term 
of  the  Circuit  Court,  A.  D.  1826,  a  aecree  of  foreclosure  of  all  the* 
equity  or  right  of  resumption  of  the  defendants  in  the  mortgaged 

Erenuses,  was  passed;  and  a fiirther decree,  that  the  premises &ould 
e  sold  'by  commissioners.  The  sale  took  place  accordingly ;  the 
bank  became  the  purchasers,  and  the  sale  was  confirmed  by  the 
Circuit  Court,at  May  term,  1827.  In  the  intermediate  time  between 
tiie  original  decree  of  foseclosure  and  the  sale,  viz.,  on  the  26th  of 
February,  1827,  Whiting  died  in  Massachusetts,  leaving  the  plain- 
tiflb  in  the  present  bill,  Paulina  Whiting,  and  Helen  B.  Whitii^,  and 
one  L.  R.  Whiting  (since  dead  without  issue)  his  children  and  heirs 
at  law — ^who  were  dien  infants  under  age ;  and  the  yoimgest,  Helen, 
did  not  come  of  age  until  1831. 

The  present  bill  is  brought  by  Paulina  Whiting  and  Helen  R 
Whiting,  by  James  Richardson,  administrator  of  Ruggles  Whiting, 
and  by  Gabriel  J.  Johnson  and  Enfield  Johnson,  against  the  Bank 
of  the  United  States :  and  after  stating  the  proceecungs  in  the  ori- 
ginal suit  up(Hi  the  mortgage,  and  that  the  sale  was  made  at  a  great 
sacrifice  of  the  property,  it  relies  on  the  following  grounds  of  error 
in  the  proceeding,  decree  and  aale  in  the  origintd  suit.  1.  That  it 
.  was  irregular  and  erroneous  to  entertain  the  bill,  and  pronounce  the 
decree  for  foreclosure  and  sale,  without  Breckenridge  being  made  a 
party  defendant  2.  That  it  was  irregular  and  errcmeous  to  sell  tb^* 
pffopnty  mortgaged  without  a  revival  of  the  suit .  against  the  h^iis 
of  Whiting.  3.  That  it  was  unjust  and  oppressive  to  sell  in  the 
manner  and  at  the  price  at  which  the  sale  took  place. 

The  answer  of  the  bank  denies  all  equity  in  the  plaintiffs,  and  in- 
~^^^  that  ttia  decree  and  sale  were  feir  and  jusi.   It  also  demea  thai 
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Whiting  and  Breckenriage  had  any  title  to  thr  ^^ropertv;  and  inasta 
that  they  joined  in  the  mortgage,  merely  to  ^.^mjuete  ^e  arrange- 
ments made  between  Johnson  and  themselves.  It  dso  denies  that 
the  death  of  Whiting  was  known  at  the  time  of  the  rale.  It  states 
that  the  property  was,  after  the  purchase  by  the  bank,  improvedi 
and  parts  thereof  sold  to  bona  fiae  purchasers,  for  valuable  consi- 
derations; and  by  reason  of  the  improvements,  and  the  extension  of 
the  city,  parts  of  the  grounds  so  sold  are  now  among  the  most  beau- 
tiful and  densely  buUt  parts  of  the  city.  The  answer  also  states, 
that  Whiting  died  insolvent  and  deeply  indebted  to  the  bank,  by 
certain  other  judgmt^nts  and  notes.'' 

The  case  was  a^^gued  by  Mr.  Underwood,  at  the  bar,  and  by  a 
printed  argument  jabn^itted  by  Mr.  Lovering  for  the  appellants ; 
and  by  Mr.  Serjeant  for  the  appellee^. 

T  or  the  appellants,  Paulina  and  Helen  Whiting,  it  was  contended, 
they  have  an  evident  interest  in  the  land..  Being  all  infants  at  the 
death  of  thcnr  father,  in  February,  and  at  the  rendition  of  the  last 
decree  in  May,  they  are  within  the  exceptions  of  every  statute  of 
limitations  operating  by  direct  or  remote  analogy  on  this  case ;  and 
their  righits  being  joint,  the  disabilities-  must  be  removed  before  the 
statute  can  run.  In  England  the  Umitation  to  bills  of  review  is 
twenty  years,  and  by  the  law  of  the  United  States  fivcv  years,  on 
writs  of  error ;  which  furnishes  the  criterion  in  this  case.  Act  of  the 
Legislature  of  Kentucky,  of  1 S 1 6.     May  vs.  Marsli,  2  Litt.  Rep.  1 48 

The  interest  of  Whiting  in  the  land  was  also  certain  and  evident, 
and  material.  The  title  to  the  bank  was  his  only  security  for  a  part, 
at  least,  of  his  large  demand,  and  the  only  consideration  for  his 
assumption  of  the  debts  of  Johnson  to  the  bank.  The  hopeless 
insolvency  of  Johnson  reiklered  the  security  of  the  land  the  only 
means  of  indemnity  for  his  responsibility  for  the  debt  of  teii  thousand 
doHars^-the  bank  held  the  property  as  a  tniste^  for  his  benefit. 

The  proceeding*  in  the  original  cause  was  to  be  regulated  by  the 
laws  of  Kentucky;  and  as  Breckeiuidge  had  an  interest  in  the  pro- 
perty, he  should  have  been  made  a  party.  The  record  shows'  the 
existence  'of  this  interest,  and  he  has  been  deprived  of  it  by  the 
decree  of  the  Cburt ;  -and  yei  no  notice  of  the  proceedings  has  been- 
given  to  him. 

By  the  laws  of  Kentucky  'the  a&signed  of  a  promissory  note  is 
liable  to  the  assignor,  if  due  diligence  has  not  been  used  to  collect 
the  note ;  and  Brackenridge  was  the  endorser  of  notes  given  for  a 
steamboat  Whiting  had  proceeded  ou  the  notes  against  Johnson^ 
and  had  obtained  jiidgment^  against  Johnson.  He  then  made  an 
agreement  to  discha)rge  Johnson,  holding  Breckenridge  liable  on  his 
endorsements.  The  mortgfkge  was  the  means  of  indemnity  to  Breck- 
enridge, and  for  this  reason  he  was  a  necessary  party  in  the  pro- 
ceedings to  foreclose.  Any  balance  which  should  remain  after 
paying  the  doWlo  the  bank,  would  h«ve  been  applied  (or  the  relief 
of  Brcckenrklgc.  on  the  notes  of  Johnson.     Morivit  vs.  Western, 


JANUARY  TERM,  1839.  9 

[WbHInff  et  aL  Of.  The  Buik  ef  the  United  8Cetee.] 

2  VenL^63.  Haines  vs:  Beach,  3  Johns.  Ch.  Rep.  456.  4  Ch.  Rep. 
605.  Ensworth  vs.  Lambert,  6  Ch.  Rep.  450.  4  Con.  Rep.  Su.  Ct 
U.  S.  190.  Caldwell  vs.  Taggart,  4  Peters,  190.  Mayo  vs.  Tomp- 
kins, 6  Mun.  520. 

The  sale  of  the  property  after  the  decree  of  foreclosure  was  irre- 
gular, without  reyiving  the  proceedings  against  the  representatives 
of  Whiting.  His  death  before  the  sale  made  it  as  necessary  to  make 
his  heirs  and  representatives  parties/ as  it  was  originally  necessary 
to  make  Whiting  a  party.  If  it  is  said,  that  there  was  a  right  to  sell 
under  a  levy  made  before  the  d^eath  of  the  defendant;  a  numb^  of 
authorities  sustain  the  contrary  position. 

The  party  defendant  has  a  right  to  come  in  after  a  sale,  and 
object  to  it ;  if  any  thing  in  the  proceedings  has  been  irregular  or 
UlegaL  If  the  return  to  &e  order  of  sale  had  stated  that  all  the  ;iv  • 
ties  were  dead,  would  the  Court  have  confirmed  the  sale  ?  By  tne 
laws  of  Kentucky  the  defendant  has  a  right  to  point  out  what  part 
of  the  estate  may  be  sold  under  an  order  of  sale.  The  necessity  of 
the  presence  of  me  defendant  at  the  sale,  is  therefore  apparent  Both 
Breckenridge  and  Whiting  were  dead  at  the  time  of  the  sale,  and 
yet  the  saie  was  confiTcied.  The  decree  confirming  the  sale  should 
therefore  be  opened,  and  the  pcurties  now  before  the  Court  should  be 
allowed  to  come  in  and  redeem*  Allen  vs.  Belcher  et  al.  2  Hen.  & 
Mun.  595.  Also  Mackey  vs.  BeU,  2  Mun.  523.  Lovell  vs.  Dana, 
2  Mun.  367.     Forman  vs.  Hunt,  Ibid,  622. 

The  interest  in  the  complainants  is  sufficient  for  a  bill  of  review. 
4  John  J.  Marshall's  Reports,  500.  This  case  shows  that  a  bill  of 
review  will  lie  in  such  a  matter  as  that  now  presented  to  the  Court 
This  case  will  be  decided  by  the  cases  which  have  been  decided 
in  the  Courts  of  Kentucky.  In  Kentucky  bills  of  review  are  allowed 
for  errors  on  the  face  of  the  record,  and  not  in  cases  where  the  error 
is  in  the  decree  only.  In  Kentucky  a  bill  of  review  lies  for  any 
error  in- the  proceedings  in  .the  case.  There  the  decree  does  not,  as 
in  England,  set  forth  the  whole  matter  in  the  cause ;  and  to  deny 
a  bill  of  review  on  the  principles  which  apply  to  the  cases  in  the 
Court  of  Chancery  in  England,  would  be  to  deny  it  altogether. 

If  this  is  the  law,  and  it  will  not  be  denied,  the  record  exhibits 
such  errors  as  may  be  brought  before  the  Court  by  a  bill  of  review. 
Brackenridge  was  a  necessary  party.  He  had  a  deep  interest  in 
the  proceedings  against  the  land. 

No  exception  will  lie  to  the  bill  on  the  groimd  of  the  interference 
of  the  statute  of  limitations.  It  was  filed  within  five  years  after  the 
sale,  and  the  termination  of  tho  minority  of  the  children  of  Whiting. 
The  law  of  the  United  States  saves  the  rights  of  minors. 

While  it  is  admitted  that  no  case  has  been  cited  in  which  a  bill 
of  review  has  been  sustained,  principally  like  that  now  before  the 
Court ;  yet  it  is  claimed  that  in  such  a  case  a  writ  of  error  would  lie 
if  the  proceedings  had  been  at  law ;  and  the  bill  of  review  in  a 
chancery  case  is  analogous  to  a  writ  of  error  in  a  ease  at  law.  The 
argumem  for  the  appellees  ts«  that  if  in  the  course  of  the  proceeHinga 
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10  sell  the  property/ exqeptions  were  not  taken  to  their  reffularitjr, 
they  cannot  now  be  taken  notice  of  by  a  bill  of  reyie w.  Yet  writs 
of  error  are  maintained  in  suits  on  the  ground  of  want  of  parties. 
The  practice  is  to  send  back  the  proceedings,  and  allow  amend- 
ments to  be  made  which  will  bring  the  merits  of  the  case  forward. 
This  is  a  similar  case.    6  John  J.  MarshaQ's  Rep.  197. 

The  heirs  may  come  in  and  show  they  were  not  parties  to  the 
sale,  and  ma^  examine  the  manner  in  which  it  was  conducted. 
This  is  essential  to  the  proceedings  in  the  case. 

li  IS  said  that  the  decree  is  final  on  the  order  of  foreclosure  of  the 
mortgage ;  but  thiols  erroneous.  The  proceedings  in  the  case  are 
not  final  until  the  property  is  sold,  and  the  proceedings  of  sale  con- 
firmed by  the  Court  The  equity  of  redemption  continues,  until  the 
sale  of  the  property  and  the  ratification  of  the  sale.  A  party  who 
has  a  decree  of  foreclosure  in  his  favour,  in  proceedings  on  a  mort- 
gage, cannot  hold  the  property  imder  the  decree.  By  the  decisions 
of  the  Courts  of  Kentucky,  a.sale  of  the  mortgaged  premises  must 
t>e  madi^  and  the  residue  of  the  proceeds,  of  the  nde,  after  payment 
of  the  debt,  must  be  paid  to  the  mortgagor.  Suppose  part  of  the 
estate  sold  and  the  mortgage  satisfied ;  does  not  the  f^dUe  belong 
to  the  mortgagor  ?  This  shows  a  continuing  interest  in  the  property 
mortgage,  imtil  the  proceedings  of  sale  are  completed: 

Mr.  Sefg"  ant  for  the  appellees. — 
.  The  objections  by  the  appellants  are  to  the  sale  of  the  proper^. 
The  first  matter  to  be  noticed  is,  that  the  interests  in  the  land  sold 
under  the  decree  of  foreclosure,  have  essentially  changed.  The  pro- 
perty has  been  sold  without  warranty,  and  large  and  expensive 
Duildings  have  been  erected  upon  it  Tliis  is  stc^ted  in  the  answer 
of  the  Bank  of  the  United  States  to  the  complainant's  bill ;  and  in  the 
agreed  statement  of  facts. 

*^  It  is  admitted  that  the  bank  pulled  down  a  plain  brick  dwelling- 
house,  as  appears  in  said  will.  No.  2,  on  said  lot  where  Fifth  Cross 
.Street,  if  extended,  would  run  and  extend  said  street  to  Walnut 
Street,  and  they  sold,  as  stated  in  the  answer,  to  different  persons, 
and  the  improvements  stated  of  the  Roman  Catholic  church  and 
others,  extension  of  the  stf^et  and  other  improvements  have  been 
made  and  put  upon  the  ground,  and  that  tfie  persons  named  are 
livinff  on  the  lot  sLforesaid.'' 

AU  these  persons  have  expended  lai^e  sums  in  the  improvement 
of  the  property,  and  the  question  before  the  Court  is,  whether  all 
that  was  done  in  1827  shall  be  imdone ;  and  the  parties  be  permitted 
to  come  in  and  redeem.  This  is  what  is  asked.  It  is  not  the  course  of 
a  Court  of  equity,  on  a  bill  of  review,  to  bring  into  review  what  has 
been  decided.  If  such  a  bill  were  allowed,  it  would  be  in  the  na- 
ture of  an  answer,  and  bring  again  into  controversy  all  that  had  been 
passed  upon  by  the  Court  The  res  adjudicata,  is  ia  equity  as  at 
taw!    Hie  rule  must  be  the  same. 

There  are  bills  of  review  in  the  nature  of  original  bills,  as  when 
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a  penoB  hat  not  keen  nobde  a  party  to  the  original  piooeedin^aDd 
may  be  affected  by  them.  Mr.  Breckenridge  might  in  this  caw 
have  come  in,  if  he  had  been  injured. 

There  are  two  other  descriptions  of  bills  of  review  in  England. 
1.  A  bill  filed  after  the  original  bill  has  been  enrcdled,  or  there  has 
been  a  final  deoree.  2.  A  bill  filed  when  the  decree  has  not  been 
made,  and  before  enrollment 

The  error  must  be  apparent  on  the  face  of  the  decree,  and  the 
Court  cannot  go  into  the  evidence  in  the  original  proceedinga. 
Story's  Equity,  334.  Lord  Eldon  in  Perry  vs.  Philips,  ITVez.  178. 
No  persons  but  parties  or  privies  can  have  a  bill  of  review.  Gil- 
bert, For.  Rom.  186.  Slingsby  V9.  Hale,  1  Chan.  Cas.  122.  And 
none  but  those  who  have  an  interest  in  the  proceedings  can  main- 
tain such  a  bill ;  nor  unless  they  suffer  firom  (be  particular  error  aa> 
a'  n^ed,  or  pointed  out  in  the  decree.  Webb  vs.  Pell,  3  Paige,  .368. 
itford  (by  Jeremy),  205.  Other  persons  in  interest,  and  privies  in 
title  or  estate,  who  are  aggrieved  by  the  decree,  may  have  an  ori- 
ginal bill  in  the  .nature  of  a  bill  of  review,  so  fisur  as  their  oarn  inte- 
rests are  concerned.    Wyatt,  98.  100.    Mitford,  92. 

Opportunities,  during  the  proceedings  on  a  bill  In  chancery,  to  in- 
terpose and  correct  errors,  are.  always  afforded,  as  by  demurrer  or 
by  plea,  when  proper  parties  may  be  introdw^.  16  Vez.  325.. 
Mitford,  180.  Cowper,  185.  3  Paige,  222.  2  Paige.  281.  The 
Court  will  then  decide  on  the  matters  presented,  and^f  necessary 
there  may  be  an  amended  bill,  or  a  supplemental  bill.  But  such  a 
decision  would  not  be  an  error  in  the  decree  to  entitle  to  a  bill  of  re- 
view. This  is  much  stronger  where  a  party  has  been  omitted  and 
does  not  complain ;  as  in  the  case  before  the  Court,  in  which  Breck- 
enridge is  not  a  party. 

But  in  addition  to  all  these  matters,  Whiting  had  not  a  title  to  the 
property,  or  any  interest  iu  it  It  had  never  been  his,  and  the  pro- 
ceeding to  foreclose  against  him,  divested  every  equitable  claim  iH 
could  set  up.  The  decree  of  foreclosure  was  in  the  lifetime 
Whiting,  barring  him  and  his  heirs,  and  the  statute  of  limitation 
began  to  run  from  Uie  time  of  the  decree.  An  execution  levied  does 
not  stop  by  the  death  of  the  party.  The  sale  did  not  require  as  a 
prerequisite  to  its  proceeding  &nd  completion,  that  the  heirs  should 
be  brought  in. 

Finally.  The  bill  of  review  is  barred  by  length  of  time.  Ebnen- 
dorf  vs.  Taylor,  10  Wheat  150.  More  than  five  years  have  elapsed 
from  the  decree  to  the  filing  of  the  bill  of  review.  The  statute,  as  has 
been  said,  began' to  run  its  course  in  the  life  of  Whiting ;  and  it  was 
not  stopped  by  dimtbilities  occurring  on  his  death. 

Mr.  Justice  Stobt  delivered  the  opinion  of  the  Court 
This  is  the  case  of  a  bill,  purporting  to  be  a  bill  of  review.    The 
substantial  iaets,  a?  they  appear  on  the  record,  are  as  follows :    6a- 
l>riel  J.  Johnson  being  the  owner  in  remainder  of  a  five  acre  lot, 
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No.  9,  in  Louisville,  Kentucky,  of  ttthich  his  mother,  Enfield  Jofaxj^ 
son,  was  tenant  for  life,  under  the  wiU  of  his  father,  and  being  alKl 
the  owner  in  fee,  by  another  title,  of  another  piece  of  land  adjoining 
the  five  acre  lot,  (a  part  of  the  slip  No.  2,)  on  the  12th  day  of  No- 
vember, A.  D.  1818,  conveyed  the  same  in  mortgage  to  James  D. 
Breckenridge,  to  secure  the  latter  for  his  endorsements  of  three  cer- 
tain notes  of  Johnson  to  Ruggles  Whiting,  each  for  four  thoutend 
dollars,  and  for  any  other  notes  and  contracts  which  Breckenridge 
should  thereafter  make,  execute,  accept,  or  endorse,  for  the  benefit 
of  Johnson.  Afterwards,  on  the  9th  day  of  August,  A.  D.  1820, 
Johnson,  and  Breckenridge,  as  his  surety,  being  indebted  to  the  Bank 
of  the  United  States  in  the  sum  of  nine  thousand  nine  hundred  and 
thirty-one  dollars  and  thirty-seven  cents,  arrangements  were  made 
betwe^i  them  and  Whiting,  by  which  Whiting  assumed  the  pay- 
ment of  the  same  debt,  and  gave  his  note  therefor  to  the  bank  ac- 
cordingly ;  and  as  security  for  the  due  payment  thereof,  Johnson 
and  his  mother,  Enfield  Johnson,  Breckenridge,  and  Whiting,  on  the 
same  day  executed  a  mortgage  of  the  five  acre  lot  and  slip  of  land 
above  mentioned,  to  the  Bwk  of  the  United  States,  reciting,  among 
other  things,  the  foregoing  arrangement 

The  condition  of  Uie  mortgage,  among  other  things,  stated,  that 
it  was  agreed  by  the  parties,  that  after  the  satisfaction  of  the  said 
demands  due  by  Whitmg  to  the  bank,  and  by  Gabriel- J.  Johnson  to 
Whiting,  the  estate,  or  the  residue  thereof,  or  any  surplus,  if  money, 
by  the  sale  thereof,  should  be  paid  or  conveyed  to  Enfield  Johnson 
or  her  assigns.  The  mortgage  also  contained  a  stipulation  for  the 
sale  of  the  premises,  to  meet  the  payment  of  the  debt  due  to  the 
bank.  In  April,  1823,  the  debt  due  and  thus  secured  to  the  bank 
remaining  unpaid,  a  bill  for  a  foreclosure  and  sale  was  brought  by 
the  bank,  in  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky ;  and  to  that  bill,  Gabriel  J.  Johnson,  Enfield  Johnson, 
and  Whiting  were  made  parties.  But  Breckenridge  was  not  made 
a  party.  At  the  November  term  of  the  Circuit  Court,  A.  D.  1826, 
a  decree  of  foreclosure  of  all  the  equity  or  right  of  redemption  of 
the  defendants  in  the  mortgaged  premises  was  passed;  ana  a  further 
decree,  that  the  premises  should  be  sold  by  commissioners.  The  sale 
took  place  accordingly;  the  bank  became  the  purchasers;  and  the 
sale  was  confirmed  by  the  Circuit  Court,  at  the  May  term,  1827.  In 
the  intermediate  time  between  the  original  decree  of  foreclosure  and 
the  sale,  viz.,  on  the  26th  of  February,  1827,  Whiting  died  in  Mas- 
sachusetts, leaving  theplaintifi*s  in  the  present  bill,  Paulina  Whiting, 
and  Helen  B.  Whiting,  and  one  L.  R.  Whiting  (since  dead  without 
issue)  his  children  and  heirs  at  law ;  who  were  then  infants  under 
age ;  and  the  youngest,  Helen,  did  not  come  of  age  imtil  1831. 

The  present  bill  is  brought  by  Paulina  Whiting  and  Helen- B. 
M'hiting,  by  James  Richardson,  administrator  of  Ruggles  Whiting, 
and  by, Gabriel  J.  Johnson  and  Enfield  Johnson,  against  the  Bank 
of  the  United  States ;  and  after  stating  the  proceedings  in  the  ori- 
ginal suit  upon  the  mortgage,  and  that  the  sale  was  made  at  a  great 
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•Qcrifice  of  the  property,  it  relies  on  the  following  grounds  of  error 
in  the  proceedings,  decree,  and  sale  in  the  original  suit  1.  That  it 
was  irregular  and  eirroneous  to  entertain  the  bill  and  pronounce  the 
decree  for  foreclosure  and  sale,  without  Breckenridge  being  made  a 
party  defendant  «.  That  it  was  irregular  and  erroneous  to  sell  the 
property  mortgaged,  without  a  revival  of  the  suit  against  the  heirs 
of  Whiting.  3.  That  it  was  unjust  and  oppressive  to  sell  in  the 
manner  and  at  the  price 'when  the  sale  took  place. 

The  answer  of  the  bank  denies  all  equity  in  the  plaintiffs,  and  in- 
sists that  the  decree  and  sale  were  fair  and  just.  It  also  denies  that 
Whiting  or  Breckenridge  had  any  title  to  the  property;  and  insists 
that  they  joined  in  the  mortgage  merely  to  complete  the  arrange- 
ments made  between  Johnson  and  themselves.  It  also  denies  that 
the  death  of  Whiting  was  Imown  at  the  time  of  the  sale.  It  states 
that  the  property  was,  after  the  purchase  by  the  bank,  improved, 
and  parts  thereof  sold  to  bona  fide  purchasers  for  valuable  considera- 
tions ;  and  by  reason  of  4ie  improvements  and  the  extension  of  the 
city,  parts  of  the  grounds  so  sold  are  now  among  the  most  beautiful 
and  densely  built  parts  of  the  city.  The  answer  also  states,  tha" 
Whiting  died  insolvent  and  deeply  indebted  to  the  bank,  by  certain 
other  judgments  and  notes. 

Such  are  the  material  facts  and  statements  in  the  case,  and  upon 
them,  so  far  at  least  as  the  present  bill  of  review  is  concerned,  there 
is  no  controversy  between  the  parties.  The  prayer  of  the  bill  is, 
that  the  proceedings  may  be  revived^  (as  the  word  stands  on  the 
record,  probably  by  mistake,  for  reviewed;)  and  that  the  decrees  ani 
sale  may  be  set  aside,  that  th«  plaintiffs  may  be  permitted  to  redeem^ 
and  for  other  relief. 

Some  suggestions  have  been  made  as  to  the  nature  and  character 
of  the  present  bill — whether  it  is  to  be  treated  as  a  bill  of  review, 
or  what  other  is  its  appropriate  denomination.  As  the  original  de- 
cree, which  it  seeks  to  review,  was  properly,  according  to  our  course 
of  practice,  to  be  deemed  recorded  and  enrolled  as  of  the  term  in 
which  the  final  decree  was  passed,  it  is  certainly  a  bill  of  review  in 
contradistinction  to  a  bill  in  the  nature  of  a  bill  of  review ;  which 
latter  bill  lies  only  when  there  has  been  no  enrollment  of  the  decree. 
Being  a  biQ  brought  by  the  original  parties  and  their  privies  in  re- 
presentation, it  is  also  properly  a  bill  of  review  in  contradistinction 
to  an  original  bill  in  the  nature  of  a  bill  of  review;  which  latter  bill 
brings  forward  the  interests  affected  by  the  decree  other  than  those 
which  are  foimded  in  privity  of  representation.  The  present  bill 
seeks  to  revive  the  suit  by  introducing  the  heirs  of  Whiting  before 
the  Court ;  and  so  far  it  has  the  character  of  a  bill  of  revivor.  It 
seeks  also  to  state  a  new  fact,  viz.,  the  death  of  Whiting,  before  the 
sale ;  and  so  far  it  is  supplementary.  It  is,  therefore,  a  compound 
bill  of  review,  of  supplement,  and  of  revivor;  and  it  is  entirely 
maiqtainable  as  such,  if  it  presents  facts  which  go  to  the  merits  of 
the  original  decree  of  foreclosure  and  sale. 

It  has  also  been  suggested  at  the  bar,  that  no  bill  of  review  lies 
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for  errors  of  law,  except  where  sudi  eftoi*^^^  apparent  on  the  face 
of  the  decree  of  the  Court  That  is  true  in  the  sense  in  which  the 
language  is  used  in  the  ^glish  practice.  In  England,  the  decree 
alwavs  recites  the  substance  of  the  bill  and  answer  and  pleadings, 
and  lUso  the  &cts  on  which  the  Court  founds  its  decree.  But  in  Ame- 
rica the  decree  does  not  ordinarily  recite  either  the  bill,  or  answer, 
or  pleadii^ ;  and  generally  not  the  facts,  on  which  the  decree  is 
founded.  But  with  us  the  bUl,  answer,  and  other  pleadings,  together 
with  the  decree,  constitute  what  is  properly  considered  as  the  record. 
And,  therefore,  in  truth,  the  rule  in  each  country  is  precisely  the 
same,  in  legal  effect;  although  expressed  in  different  language;  viz., 
that  the  bifi  of  review  must  be  founded  on  some  error  apparent 
upon  the  bill,  answer,  and  other  pleadings,  and  decree ;  and  that  you 
are  not  at  liberty  to  go  into  the  evidence  at  large  in  order  to  esta- 
blish an  objection  to  the  decree,  founded  on  the  suppose  mistake 
of  the  Court  in  its  own  deductions  from  the  evidence. 

Having  made  these  explanations,  which  seemed  proper  with  re- 
ference to  the  arguments  pressed  at  the  bar,  we  tnay  now  return  to 
the  consideration  of  the  direct  points  presented  for  the  consideration 
of  the  Court.  The  third  and  last  error  relied  on  in  the  bill,  has 
been  abandoned  at  the  argument;  and  therefore  it  need  not  be  ex- 
amined. The  other  two  remain  to  be  disposed  of  And  first,  as  to 
the  supposed  error  in  not  making  Breckenridge  a  party  to  the  ori- 
ginal bUL  Assuming  that  he  was  a  proper  party  to  that  bill,  sfill  it 
is  to  be  considered,  that  it  was  an  objection  wUch  ought  properly 
to  have  l>een  taken  by  the  present  parties  at  the  originsd  hearing,  or 
upon  the  appeal  (if  any)  before  the  appellate  Court  And  upon  a 
bill  of  review  it  cannot  properly  be  relied  on  as  matter  of  error, 
unless  it  can  be  shown  that  the  nonjoinder  haspperated  as  an  injury 
or  mischief  to  tlie  rights  of  the  present  plaintiffs.  No  such  injury 
or  mischief  has  been  shown,  or  is  pretended.  Breckenridge  is  not 
bound  by  the  original  decree,  because  he  was  no  party  thereto ;  and, 
therefore,hi8  interestscannot be  prejudiced  thereby.  But  if  they  were, 
he,  and  he  alone,  has  a  right  to  complain,  and  to  seek  redress  firom 
the  Court;  and  not  the  plaintifBs,  who  are  not  his  representatives,  or 
entrusted  with  the  vindication  of  his  rights.  Breckenridge  has  made 
no  complaint  and  sought  no  redress.  -We  think,  therefore,  that  this 
error,  if  any  there  be,  not  being  to  the  prejudice  of  the  plamtLSs, 
cannot  furnish  any  ground  for  t^em  to  maintain  the  present  bill ;  for 
no  party  to  a  decree  can,  by  the  general  principles  of  equity,  claim 
a  reversal  of  a  decree  upon  a  biU  of  review,' unless  he  has  been  ag^* 
grieved  by  it ;  whatever  may  have  been  his  rights  to  insist  on  the 
error  .at  the  original  hearing,  or  on  an  appeaL' 

In  the  next  place,  as  to  &e  sale  of  the  mortgaged  premises  after 
the  death  of  Whiting,  without  a  rovivial  of  the  suit  against  his  heirs. 
It  is  not  .even,  pretended  in  the  bill  of  review*  that  there  was  any 
fraud  in  the  sale;  nor  upon  the  argument  has  any  irregularity  even 
beennnsisted  on.  What  then  is  the  gravamen  ?  That  the  land  was 
sold  honestly  and  fjBLirly^but  for  a  l<^s  price  than  its  real  value. 
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t^ow,  such  an  objectioi^  #i^  in  the  moith  of  Whiting  himaelf^  if 
he  hstd  been  living,  would  have  constituted  no  valid  objection  to 
the  sale,  or  the  confinnation  thereof;  but  at  most  would  have  fur- 
ni^ed  only  a  motive  to  induce  the  Court,  in  its  discretion,  to  have 
ordered  a  resale,  or  to  have  opeiled  the  biddings.  It  would  be  no 
matter  of  error  whatever.,  If  this  be  a  correct  view  of  the  subject, 
it  is  plain  that  the  heirs  of  Whiting  cannot  be  entitled  to  be  put  in 
a  better  predicament  than  Whitine  himself  ^  and  no  decree  in  equity 
ought  to  be  reversed  for  matter  of  mere  favour,  and  not  of  right. 

But  is  the  objection  itself,  in  principle,  well  foxmded  ?  That  der 
pends  upon  this;  whether  the  decree  of  foreclosure  and  sale  is  to  be 
considered  as  the  final  decree  in  the  sense  of  a  Court  of  Equity, 
and  the  proceedings  on  that  decree  a  mere  mode  of  enforcing  the 
rights  of  the  creditor,  and  for  the  benefit  of  the  debtor ;  or  whether 
the  decree  is  to  be  deemed  final  6nly  after  the  return  and  confirma- 
tion of  the  sale  by  a  decretal  order  of  the  Court  We  are  of  opinion 
that  the  former  is  the  true  view  of  the  matter.  *  The  original  decree 
of  foreclosure  and  sale  was  final  upon  the  merits  of  the  contro- 
versy. '  The  defendants  had  a  right  to  appeal  from  that  decree,  as 
final  upon  those  merits,  as  soon  as  it  was  pronounced,  in  order  to 
prevent  an  irreparable  mischief  to  themselves.  For,  if  the  sale  had 
Deen  cpmpletea  under  the  decree,  the  title  of  the 'purchaser  under 
the  decree  would  not  have  been  overthrown,  or  mvalidated  even 
by  a  reversal  of  the  decree :  and  consequently  the  title  of  the  de- 
fendanta  to  die  lands  woiild  have  been  extinguished ;  and  their  re- 
dress upon  the  reversal  would  have  been  of  a  different  sort  from 
that  of  a  restitution  of  the  land  sold.  In  Ray  V8.  Law,  (3  Cranch 
R.  179,)  it  w^  held  by  this  Court,  that  a  decree  of  sale  of  mort- 
gaged premises,  was  a  final  decree  in  the  sense  of  the  Act  of  Con- 
ffress,  upon  whi  ^  an  appeal  woidd  lie  to  the  Supreme  Court^  This 
decision  must  have  been  made  upon  the  general  ground,  that*  a  de- 
cree, final  upon  the  merits  of  the  controversy  between  the  parties, 
is  ^  decree  upon  which  e  bill  of  review  would  lie,  without  and  in- 
dependent of  any  idterior  proceedings.  Indeed,  the  ulterior^  pro- 
ceedings are  but  a  mode  of  executing  the  original  decrecr,  like  the 
award  of  an  execution  at  law.  If  tmiB  be  the  true  view  of  the  pre- 
sent decree,  and  the  proceedings  t^iereon,  then  it  is  plain  that  this 
bill  of  review  is  not  maintainable  for  two  reasons,  each  of  which 
is  equally  conclusive.  The  first  is,  t^t  no  error  is  shown  in  the 
original  decree,  for  the  only  pretended  error  is  in  the  sale  under 
the  decree.  The  second  is,  that  this  bill  of  review  was  not 
brou^t  within  five  years  after  the  ongmal  decree  was  rendered  in 
the  lifetime  of  Whiting;  and  the  statute  of  limitations,  having  once 
be^:un  to  .run,  cannot  be  stopped  by  any  subsequent  intervening  dis- 
alMlities. 

I^  then,  the  original  decree  was  unobjectionable  and  conclusive ; 
{£  there  has  been  no  fraud  in  the  subsequent  sale,  pursuant  to  that 
decree;  and  if  there  has  been,  in  a  legal  fense,  no  prejudice  to 
any  ti^bta  of  the  plaintifb  in  the  original  decree,  or  the  sale,  then, 
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although  there  was  no  reviyor  before  the  sale,  there  is  no  error  upon 
which  a  bill  of  review  will  lie  to  entitle  the  parties  to  a  reversal 
We  do  not  say  whether  the  Circuit  Court  might  or  might  not  in  its 
discretion  have  required  a  revival  of  the  suit  before  ttie  sale  was 
confirmed,  if  the  fact  of  the  death  of  Whiting  had  been  distinctly 
brought  to  its  knowledge.  But  we  do  mean  to  say,  that  the  non- 
revival  was  not  matter  of  error,  for  which  the  proceeding  on  the 
sale  under  the  original  decree,  (for  that  is  all  whicli  the  present  bill 
seeks  to  redress,)  can  or  ought  to  be  reversed. 

The  decree  of  the  Circuit  Circuit  dismissing  the  bill,  is,  therefore, 
affir*ned  with  costs. 

This  cause  came  on  to  be  heard  on.  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Ken- 
tucky, and  was  argued  by  counsel.  On  consideration  whereof,  it 
is  now  here  ordered  and  decreed  by  this  Court  that  the  decree  of 
the  said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby 
a£5jrmed  with  costs. 
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The 


hodf  until  CongiMS  had  kpiltted  for  the  gorenuneiit  of  the  Diftnct  of  CohirabU;  and 
the  decree  of  the  Gout  of  Chanoeij  of  Kvyland,  aifiBCtiiig  property  in  the  Biitriet  of 
Colombia,  in  a  cauae  entertainBd  in  tint  Ckmit,  operated  in  the  diamct  until  Congjik 
took  upon  itadf  the  government  of  the  diitrict 

The  ftate  of  Maiyland,  and  the  United  Sutea,  both  intended  Jjhat  the  anxli  pending  in  the 
Cowls  of  Maryland,  diould  be  proceeded  in  nntil  the  rights  of  the  parties  shoold  be  defi 
nitively  decided;  and  that  the  judgments  and  decrees  there  made,  ahoold  be  as  valid  anr 
conclosive  as  if  the  sovereign^  had  not  been  traniferred. 

Congress,  by  the  I3th  section  ci  the  Act  of  Febniary  37, 1801,  pdaeed  judgments  and  de 
crees  thereafter  to  be  obtained  in  the  state  Courts  of  the  state  of  which  the  District  of 
Columbia  had  formed  a  part,  on  the  same  footing  with  judgmentB  and  decrees'  rendered 
before. 

If  a  guardian  appointed  Inr  the  Court  of  the  state  of  Mteyltad,  in  a  cause  instituted  afiei 
Congress  Ind  legislated  for  the  District  of  CohunHa,  had  been  ordered,  by  a  decree  of  the- 
Court,  to-make  a  deed  of  lands  witiiin  the  dirtrict,  and  had  died,  or  had  refused  to  make 
the  colureyanee  as  ordend,  the  Court  of  the  district  wonld^  on  application,  have  been 
bound  to  appoint .anoUier  person  to  execute  the  deed;  and  would  not  have  been  author-: 
iaed  to  open  again  end  reexamine  the  questions  wluclrhad  been  decided  in  the  Maiyiand 
Court* 

A  deed  was  executed  and  acknowledged  **  W.  M.  D^incanson,  fuardSan  for  Marda  Bumes ; 
and  admo^ledged  by  the  guardian  ^  to  be  his  act  and  ditod  as  guardian  aforesaid,  and 
thereby  the  act  and  deed  of  ihe  said  Maicia.''    This  is  a  good  execution  and  acknow-^ 
ledgment 

The  Acts  of  the  AMemUy  of  Maryland,  prescribing  tike  mode  in  which  deeds  dtoold  be 
acknowledpd  for  tibe  conveyance  of  real  pr(qpenj,'were  adopted  by  Congress  lA-tibe  act 
assuming fhrisdiotion  in  the  District  of  Columbia,  together  yrith  the  other  laws  of  Mary- 
land then  in  foiee.  The  Acts  pf  the  Assepibly  of  Maryland  relating  to  the  acknowledg* 
ment  of  deeds,  do  not  recfuire  that  justices  of  ^  peace,  or  other  Offioers  who  have 
authority  to  take  acknowledgmonts,  shall  describ^in  their  certificates  their  official  charac- 
ter. Whenever  it  is  estahUshed  by  proof  that  the  acknowledgment  was  made  before 
persons  authorised  .to  take  it,  it  must  it  presumed  to  have  been  taken  by  them  in  their 
official  capacity. 

The  soundest  reasons  of  justice  and  poUcy  seem  to  demand  that  every  reasonable  intend- 
ment should  be  made  to  support  the  tiUee  of  bona  fidc^purchasers  of  real  property. 

In  the  dedaratjon  in  ejectment,  various.^emises  were  laid,  and  the  verdict  of  this  jury,  and 
'the  judgment  of  the  Circuit  Court,  were.eQtered  mi  one  of  the  demises  only ;  and  it  was 
contended  that  Uie  Court  ought  not  to  have  entered  a  judgment  on  the  issue  found  for 
the  plaintifi^  but  should  have  awarded  a  venire  de  novo.;  uid  that  this  irregularity  mi^^ 
be  taken  advantage  of  upon  a  writ  of  error.  Held :  that  if  this  objection  had  been  made 
in  the  Circuit  Court  on  a  motion  im  ^arrest  of  judgment,  the  plaintiff  would  have  been 
permitted  to  strike  out  all  the  demialto  for  the  declaration  but  that  on  whkh  the  verdict 
was  givent  The  omission  to  strike  out  these  demises  was  only,  therefore,  an  omimon 
d'form;  ikkid  the  Act  of  Congress  of  1789,  cb.  20,  sec  82,  expressly  provides  that  no 
judgment  shill  be  reversed  for  any  defect  or  want  of  form;  but  that  the  Courts  of  the 
United  States  shall  proceed  and  give  judgment,  according  as  the  right  of  the  cause  and 
mattsir  in  Urn  ahali  appear  to  them*  without  regarding  any  imperfections,  defects,  or 
want  of  form  in  the  judgment  or  course  of  proceeding,  except  that  spedally  demurred  to. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
4>£  Columbia,  sitting  for  the  county  of  Washington. 

This  case  came  before  the  Court  from  the  District  of  Columbia, 
b2  3 


18  SUPREME  COURT. 

[Yan  Nm  et  aL  «•.  The  Bank  oftfia  United  Statea.] 

and  was  argued  by  Coxe  for  the  plaintifls  in  error,  and  by  Mr.  Key 
for  the.  defendants. 

The  case  is  fully  stated  in  the  following  opinion  of  the  CburC,  de» 
Kvered  by  Mr.  Chief  Justice  Taney. 

This  case  comes  before  the  Court  upon  a  writ  of  error,  directed 
to  the  judgts  of  the  Circuit  Court  for  the  District  of  Columbia,  sitting 
for  the  county  of  Washington. 

It  is  an.  action  of  ejectment  brought  by  the  Bank  of  the  United 
States,  to  recover  sundry  lots  of  gromid  in  the  city  of  Washington. 
I1ie  declaration  contains  four  demises,  purporting  to  have  been 
made  for  the  same  premises  by  different  lessors.  The  jury  found 
for  the  plaintiff  upon  one  of  the  demises,  but  said  nothing  of  the 
other  tluree ;  and  the  judgment  of  the  Court  is  entered,  in  like 
manner,  upoi^the  particular  demise  on  which  the  jury  found  for  the 
plaintiff;  and  without  taking  any  notice  of  the  others. 

At  the  trial  in  the  Circuit  Court,' it  was  admitted  that  David 
Burnes  was  seized  in  fee  of  the  premises  in  controversy  in  his  life 
time,  and  that  he  died  seized  thereof,  intestate,  leaving  Marcia  Burnes 
his  only  child  and  heiress  at  law.  The  plaintiff  in  the  Court  below, 
tlicn  offered  in  evidence  the  exemplification  of  a  record  from  the 
Court  of  Chano«ry  of  Maryland,  duly  certified,  by  which  it  appeared 
that  a  certain  Isaac  Pollock,  on  the  17th  of  May,  1800,  filed  his  bill 
m  the  said  Court,  against  Marcia  Burnes,  then  an  infant,  in  order  to 
obtain  the  conveyance  of « large  number  of  lots,  in  the  city  of  Wash- 
ington, among  which  are  the  lots  now  in  controversy;  and  claiming 
the  same  under  a  contract  made  with  David  Burnes  in  his  life  time, 
which  had  not  been  carried  into  execution  .ty  proper  conveyances 
Ht  the  time  of  his  death.  It  further  appeared,  by  the  said  record 
from  the  Court  of  Chancery,  that  after  variotis  proceedings  in  the 
case,  the  chancellor,  on  the  1st  of  November,,  1800,  decreed,  that 
upon  the  complainant's  securing  the  purchase  money  to  the  satis- 
faction of  the  chancellor,  the  infant  defendant,  Marcia  Burnes,  should, 
by  William  Mayne  Duncanson,  who  had  been  appointed  her  guard- 
ian ad  litem,  convey  the  said  lots  to  Pollock  in  fee.  Afterwards, 
further  proceedings  having  been  had,  the  Court,  on  the  26th  of  Oc- 
tober, 1801,  passed  another  decree,  approving  the  security  which 
Pollock  offered,  (which  was  security  on  other  real  property,)  and 
directmg  that. upon  the  complainant ^s  executing  mortgages  for  the 
said  real  property  to  the  said  Marcia,  to  secure  the  payment  of  the 
purchase  money,  she  should  make  the  conveyance  by  her  guardian, 
as  directed  by  the  former  decree;  It  is  lumecessary  to  state  more 
in  detail  the  proceedings  in  the  Maryland  Court,  because  it  is  ad- 
mitted that  they  were  fully  wacoranted  by  the  Uws  of  that  state. 
The  plaintiff  in  the  Circuit  Court  offered  also  in  evidence,  together 
with  this  record,  the  deeds  of  mortgage  executed  by  the  said  Pol- 
lock, pursuant  to  the  aforesaid  decree;  and  also  a  deed  of  convey- 
ance for  the  said  lots  from  Marcia  Burnes  to  Pollock,  executed  by 
William  Mayne  Duncanson  as  her  guardian..    This  deed  is  dated 
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January  12, 1802,  after  Congress  had  assumed  the  goyemment  of 
this  district.  The  defendant  in  the  Circuit  Court  objected  to  the 
admissibility  and  competency  of  all  the  evidence  above  stated ;  but 
the  objection  was  overruled  by  the  Court,  and  this  forms  the  first 
exception. 

In  the  further  progress  of  the  trial  in  the  Circuit  Court,  various 
other  deeds  were  Dffered  in  evidence  on  the  part  of  the  plaintiff,  in 
order  to  show  a  title  derived  from  Isaac  Pollock ;  and  among  the 
deeds  thus  offered,  was  one  from  Walter  Smith  to  Benjamin  Stod- 
dart,  dated  March  5,  1807,  acknowledged  before  Rictmrd  Parrott 
and  Thomas  Corcoran.  This  acknowledgment  was  dated  "  JHatrict 
qfColumbiOy  Washington  County,  to  wit  ;^^  but  it  was  not  stated 
in  the  acknowledgment,  nor  did  it  appear  by  that  instrument,  that 
Parrott  and  Corcoran  were  justices  of  the  peace  for  Washington 
county.  In  point  of  fact,  however,  they  were  such  justices,  and  it 
is  so  admittea  in  the  exception.  The  defendant  objected  to  the  ad* 
missibUity  of  this  deed;  and  this  forms  the  substance  of  the  second 
exception ;  for  although  other  papers  are  mentioned  as  objected  to  at 
the  tmie,'die  only  point  raised  here  is  upon  the  acknowledgment  of 
this  deed. 

Upon  the  first  exception  the  plaintiffs  in  error  insist  that  the  deed 
of  conveyance  from  Marcia  Bumes  to  Pollock,  of  the  12th  of  Jan- 
uary, 1802,  executed  by  her  guardian  as  above  mentioned,  pursu- 
ant to  the  decree  of  the  Maryland  Court  of  Chancery,  conveyed  no 
title  ;  that  the  sovereignty  of  Maryland  over  Washington  county, 
in  this  district,  having  terminated  on  the  27th  of  February,  180}, 
when  Congress  assumed  the  jurisdiction,  the  decree  of  the  state 
Court  could  not  be  'executed  without  filing  an  exemplification  of 
the  record,according  to  the*  1 3th  section  of  the  Act  of  Congress ;  which 
provided  for  the  goyemment  of  the  territory ;  and  obtaining  an 
order  for  the  execution  of  the  decree,  firom  the  Chancery  Court  of 
this  district. 

This  objection  cannot  De  sustained.  The  Act  of  Assembly  of 
Maryland,  of  1791,  ch.  45,  which  ceded  the  territory  to  the  United 
States,  provided,  "  That  the  jurisdiction  of  the  laws  of  the  state 
over  the  persons  and  property  of  individuals  residing  within  the 
limits  of  the  cession,  should  not  cease  or  determine  tintil  Congress 
should  by  law  provide  for  the  government  thereof  under  their  juris- 
dictioii."  The  United  States  accepted  the  cession  made  by  this 
law  of  the  state ;  and  the  conditions  above  mentioned,  therefore, 
formed  a  part  of  Uio  contract  between  the  parties;  and  consequently 
the  laws  of  Maryland,  and  the  jurisdiction  of  its  Courts,  continued 
in  fuU  force,  imtil  Congress  took  upon  itself  the  government  of  the 
district:  and  as  it  was  uncertain  at  wh4t  time  the  United  States  would 
assume  the  jurisdiction,  it  must  have  been  foreseen,  that  whenever 
that  event  should  happen  many  suits  would  be  foimd  pending  and 
unftetermined  in.  the  stat^  Courts.  It  was  certainly  not  the  inten- 
tion of  the  patties  to  the,  (ession  that  such  suits  should  abate^  and 
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and  was  argued  by  Coxe  for  the  plaintifls  in  error,  and  by  Mr.  Key 
for  the- defendants. 

The  case  is  fully  stated  in  the  following  opinion  of  the  Court,  de* 
Kvered  by  Mr.  Chief  Justice  Taney. 

This  case  comes  before  the  Coiut  upon  a  writ  of  error,  directed 
to  the  judgts  of  the  Circuit  Court  for  the  District  of  Columbia,  sitting 
for  the  county  of  Washington. 

It  is  an.  action  of  ejectment  brought  by  the  Bank  of  the  United 
States,  to  recover  sundry  lots  of  groimd  in  the  city  of  Washington. 
ITie  declaration  contains  four  demises,  purporting  to  have  been 
made  for  the  samc^  premises  by  different  lessors.  The  jury  found 
for  the  plaintiff  upon  one  of  the  demises,  but  said  nothing  of  the 
other  tturee ;  and  the  judgment  of  die  Court  is  entered,  in  like 
manner,  upoi\the  particular  demise  on  which  the  jury  found  for  the 
plaintiff;  and  wittu)iit  taking  any  notice  of  the  others. 

At  the  trial  in  the  Circuit  Court,' it  was  admitted  that  David 
Burues  was  seized  in  fee  of  the  premises  in  controversy  in  his  life 
time,  and  that  he  died  seized  thereof,  intestate,  leaving  Marcia  Bumes 
his  only  child  and  heiress  at  law.  Tlie  plaintiff  in  the  Court  below, 
then  offered  in  evidence  the  exemplification  of  a  record  from  the 
Court  of  Chancery  of  Maryland,  duly  certified,  by  which  it  appeared 
that  a  certain  Isaac  Pollock,  on  the  17th  of  May,1800,  filed  his  bill 
in  the  said  Court,  against  Marcia  Bumes,  then  an  infant,  in  order  to 
obtain  the  conveyance  of « large  number  of  lots,  in  the  city  of  Wash- 
ington, among  which  are  the  lots  now  in  controversy;  and  claiming 
the  same  under  a  contract  made  with  David  Bumes  in  his  life  time, 
which  had  not  been  carried  into  execution  .ty  proper  conveyances 
at  the  time  of  his  death.  It  further  appeared,  by  the  said  record 
from  the  Court  of  Chancery,  that  after  various  proceedings  in  the 
case,  the  chancellor,  on  the  1st  of  November,,  1800,  decreed,  that 
upon  the  complainant^s  securing  the  purchase  money  to  the  satis- 
faction of  the  chancellor,  the  infant  defendant,  Marcia  Bumes,  should, 
by  William  Mayne  Duncanson,  who  had  been  appointed  her  guard- 
ian ad  litem,  convey  the  said  lots  to  Pollock  in  fee.  Afterwards, 
further  proceedings  having  been  had,  the  Court,^  on  the  26th  of  Oc- 
tober, laoi,  passed  another  decree,  approving  the  security  which 
Pollock  offered,  (which  was  security  on  other  real  property,)  and 
directing  that  ^  upon  the  complainant ^s  executing  mortgages  for  the 
said  real  property  to  the  said  Marcia,  to  secure  the  payment  of  the 
purchase  money,  she  should  make  the  conveyance  by  her  guardian, 
as  directed  by  the  former  decree;  It  is  imnecessary  to  state  more 
in  detail  the  proceedings  in  the  Maryland  Court,  because  it  is  ad- 
mitted that  they  were  fully  wacoranted  by  the  laws  of  that  state. 
The  plaintiff  in  the  Circuit  Court  offered  also  in  evidence,  together 
with  this  record,  the  deeds  of  mortgage  executed  by  the  said  Pol- 
lock, pursuant  to  the  aforesaid  decree;  and  also  a  deed  of  convey- 
ance for  the  said  lots  from  Marcia  Bumes  to  Pollock,  executed  by 
William  Mayne  Duncanson  as  her  guardlam    This  deed  is  dated 
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January  12, 1802,  after  Congress  had  assumed  the  govemment  of 
this  district  The  defendant  in  the  Circuit  Court  objected  to  the 
admissibility  and  competency  of  all  the  evidence  above  stated ;  but 
the  objection  was  overruled  by  the  Court,  and  this  forms  the  first 
exception^ 

In  the  further  progress  of  the  trial  in  the  Circuit  Court,  various 
other  deeds  were  Dfiered  in  evidence  on  the  part  of  the  plaintiff,  in 
order  to  show  a  title  derived  from  Isaac  Pollock ;  and  among  the 
deeds  thus  offered,  was  one  from  Walter  Smith  to  Benjamin  Stod- 
dart,  dated  March  5,  1807,  acknowledged  before  Richard  Parrott 
and  Thomas  Corcoran.  This  acknowledgment  was  dated  "  pistrict 
(jfColumbiay  Washington  County y  to  wit  ;^^  but  it  was  not  stated 
in  the  acknowledgment,  nor  did  it  appear  by  that  instrument,  that 
Parrott  and  Corcoran  were  justices  of  the  peace  for  Washington 
county.  In  point  of  fact,  however,  they  were  such  justices,  and  it 
is  so  admittea  in  the  exception.  The  defendant  objected  to  the  ad* 
missibility  of  this  deed;  and  this  forms  the  substance  of  the  second 
exception ;  for  although  other  papers  are  mentioned  as  objected  to  at 
the  tmie,'die  only  point  raised  here  is  upon  the  acknowledgment  of 
thiscteed. 

Upon  the  first  exception  the  plaintiffs  in  error  insist  that  the  deed 
of  conveyance  from  Marcia  Bumes  to  Pollock,  of  the  12th  of  Jan- 
uary, 1802,  executed  by  her  guardian  as  above  mentioned,  pursu- 
ant to  the  decree  of  the  Maryland  Court  of  Chancery,  conveyed  no 
title  ;  that  the  sovereignty  of  Maryland  over  Washington  county, 
in  this  district,  having  terminated  on  the  27th  of  February,  180}, 
when  Coneress  assumed  the  jurisdiction,  the  decree  of  the  state 
Court  could  not  be  executed  without  filing  an  exemplification  of 
the  record,according  to  the'  1 3th  section  of  the  Act  of  Congress ;  which 
provided  for  the  government  of  the  territory;  and  obtaining  an 
order  for  the  execution  of  the  decree,  firom  the  Chancery  Court  of 
this  district. 

This  objection  cannot  De  sustained.  The  Act  of  Assembly  of 
Maryland,  of  1791,  ch.  45,  which  ceded  the  territory  to  the  United 
States,  provided,  '^  That  the  jurisdiction  of  the  laws  of  the  state 
over  the  persons  and  property  of  individuals  residing  within  the 
limits  of  the  cession,  should  not  cease  or  determine  tintil  Congress 
should  by  law  provide  for  the  government  thereof  under  their  juris- 
dictioii."  The  United  States  accepted  the  cession  made  by  this 
law  of  the  state ;  and  the  conditions  above  mentioned,  therefore, 
formed  a  part  of  the  contract  between  the  parties;  and  consequently 
the  laws  of  Maryland,  and  the  jurisdiction  of  its  Courts,  continued 
in  full  force,  untU  Congress  took  upon  itself  the  government  of  the 
district:  and  as  it  was  uncertain  at  wh4t  time  the  United  States  would 
assume  the  jurisdiction,  it  must  have  been  foreseen,  that  whenever 
that  event  should  happen  many  suits  would  be  found  pending  and 
unfletermined  iathe  stat^  Courts.  It  was  certainly  not  the  inten- 
tion of  the  parties  to  the,  (ession  that  such  suits  should  abate^  and 
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that  individuals  who  had  rightfully  instituted  proceedings  in  the  tri- 
bunals of  the  state,  and  incurred  the  expen&e  and  delays  which  are 
unavoidable  in  .such  cases,  sbould'immeaiately  upon  the  assumption 
of  jurisdiction  by  the  United  States,  be  compeUed  to  abandon  the 
state  Courts,  and  to  begin  anew  in  the  Coiurts  of  the  district  There 
could  be  no  reason  of  policy  or  justice  for  adopting  such  a  measure : 
and  without  stopping  to  inquire  what,  upon  general  principles  of 
law,  would  be  the  effect  of  a  cession  of  territory,  upon  suits  then 
pending  in  the  Coiirts  of  the  ceding  sovereignty,  it  is  evident  that  in 
this  case,  the  state  and  the  United  States  both  intended  that  the  suits 
then  pending  in  the  Jhfaryland  tribunals  should  be  proceeded  in  until 
the  rights  of  the  parties  should  be  finally  decided;  and  that  the  judg- 
ments and  decrees  there  made,  should  be  as  valid  and  conclusive  as 
if  the  sovereignty  had  not  been  transferred  We  have  ahready'stated 
the  provisions  of  the  Act  of  Assembly  of  Marvland ;  and  Congress  in 
assuming  the  jurisdiction  recognised  the  rights  of  the  state  Courts, 
and  by  the  13th  section  of  the  Act  of  Februarv  27th,  1801,  placed 
judgments  and  decrees  thereafter  t6  be  obtained  in  the  state  Courts, 
m  suits  then  pending,  upon  the  same  footing  with  judgments  and 
decrees  rendered  berore:  In  either  case,  m)oh  filing  an  exemplifi- 
cation of  the  proceedings  had  in  the  state  Courts,  it  auAorized  pro-  . 
cess  of  execution  from  the  District  Court  of  the  United  States,  in 
the  same  manner  as  if  the  judgment  or  decree  had  been  tli^re  ren- 
dered. It  makes  no  exception  in  jegard  to  real  property  situated 
ujL  the  district ;  and  the  rights  to  suda  .pr<^rty  tnen  m  litigation 
are  pUced  on  (be  same  ground  with:  rights  to  pej^^onal  property  and 
personal  rights,  and  like  them,  are  left  to  the  final  adjudication  of 
the  Coiuts  of  the  states.  And  although  upon  a  strk^  and  technical 
construction  of  the  13th  section  of  the  Act  of  Congress  before  re- 
ferred to,  it  may  be  doubted  whether  this  decree  falls  within  that 
description  of  judgments  and  decrees  for  which  provision  is  there 
made ;  yet  when  Uie  conditions  lupon  which  the  cession  was  made 
by  Maryland,  and  accepted  By  Congress,  are  considered,  it  is  very 
dear,  that  if  the  guardian  appointed  by  the  state  Court,  had  died 
or  had  refused  to  make  the  conveyance  as  ordered,  the  Court  of 
this  district  would,  upon  the  application  of  Pollock  have  been 
bound  to  appoint  anotiier  person  to  execute  .the  deed,  and  would 
not  have  be^  authorized  to  open  again  and  re-examine  the  ques^ 
tions  which  had  been  decidedrin  me  Maryland  Court.  And  in 
such  a  case  the  conveyance  to  Pollock,  by  the  infant  heiress  of 
Bum^,  would  have  Qwed  its  vi^dity  altogether  to  the  decree  of 
thestatie  tribunal;  and  the  title  of  the  garantee  would  have  received 
no  additional  strength  from  the  order  of  the  District  Court.  We 
can,ther)efore,  siee  no  necessity  for  an  order  from  that  Court,  when 
the  guardian  appointed  was  willing  to  execute  it,  and  did  execute 
it,  in  obedience  to  the  decree  of  the  Maryland  Court. 

An  objection  has  also  been  taken  to  the   meinner  in  which  this 

.  deed  is  signed  and  acknowledged.    It  is  signed,  **  W.  M.  Dimcan-^ 

van,  guaidiau  for  Marcia  Burnes^*'  and  lie .  acimowledges  it  <<  to  fa^ 
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his  act  and  deed^  as  guardian  as  aforesaid,  and  thereby  the  act  and 
deed  of  the  said  Marcia.'' 

It  is  arfipued  that  it  should  have  been  signed  **  Marcia  Bumes,  by 
her  guardian  W,  M.  Duncans^m,"  and  in  like  manner  aclmow- 
ledged  **  as  her  act  and  deed.''  This  is  a  case,  where  no  question 
arises  as  to  the  manner  of  executing  an  authority  given  by  private 
persons,  as  to  which  the  case  of  the  lessee  of  Ckurk  vs.  Courtney, 
6  Peters'  R.  319.  349,  350,  may  justjy  apply.  But  is  ihe  case 
where  an  authority  is  to  be  exercised  under  the  depree  of  a  Court 
of  Chancery,  and  therefore,  where  a  liberal  construction  may  and 
ought  to  prevaiL  These  two  forms  of  signature  and  acknowledg-^ 
ment  mean  precisely  the  same  thing ;  and  as  this  deed  substantially 
conforms  in  the  manner  of  its  execution  to  the  directions  contained 
in  the  decree,  we  consider  it  to  be  valid  and  effectual  to  convey  the 
property  therein  mentioned. 

Upon  the  second  exception,  the  plaintiff  in  error  contends,  that 
the  acknowledgment  of  the  deed  from  Walter  Smith  to  Benjamin 
Stoddart  is  defective,  and  the  deed  inoperative,  because  it  does  not 
appear  in  the  certificate  of  acknowliedgment  endorsed  upon  the  deed 
that  the  persons  before  whom  it  ^as  made  were  at  that  time  justices 
of  the  peace  for  Washington  coi^iy ;  and  he  insists  that  this  omis- 
sion cannot  be.  supplied  by  parol 

This  question  aepends  upon  the  construction  of  the  Acts  of  As- 
sembly of  Af  vyland  which  prescribe  the  mode  in  which  deeds  shall 
be  acknowledged  for  the  conveyance  of  real  property ;  those  Acts 
of  Assembly  having  been  adopted  by  Congress  in  the  Act  assuming 
jurisdiction,  together  with  the  other  laws  of  Maryland  then  in  force. 
We  peix^eive  noting  in  the  Maryland  Acts  of  Assen^bly*  which  re- 
quires justices  of  the  peace  or  other  officers  to  describe  m  thciir  ceiv 
tificates  their  official  characters.  It  is  no  doubt  usual  and  j>roper  to 
do  so,  because  the  statement  in  the  certificate  is  prima  facie  evidence 
of  the  fact,  where  the  instrument  has  been  received  and  recorded  by 
^e  proper  authority.  But  such  a  statement  is  not  made  necessary 
by  the  Maryland  statutes.  And  whenever  it  is  established  by  proof 
that  the  acknowledgment  was  made  before  persons  authorized  to 
take  it,  it  must  be  presumiSd  to  have  been  taken  by  them  in  their 
official  capacity ;  and  when  their  official  characters  are  sufficiently 
shown  by  parol  evidence,  or  by  the  admissions  of  the  parties,  we 
see  no  reason  for  requiring  more  where  the  Acts  of  the  Legislature 
have  not  prescribed  it  On  the  contrary,  the  soundest  principles  of 
justice  and  policy  would  seem  to  emand  that  every  reasonable  in- 
tendmei<}  should  be  made  to  support  the  titles  of  the  bona  fi<^e  pur- 
chasers of  real  property;  and  this  Court  is  not  dispose  to  impair 
their  safety,  by  insisting  upon  matters  of  form,  unless  they  were 
evidently  required  by  the  legislative  authority. 

If  the  Maryland  Courts  had  ffiven  a  contrary  construction  to  these 
Acts  of  Assembly,  we  should  of  course  feel  it  to  i>e  our  duty  to  follow 
their  decision.  But  We  do  not  fiind  the  point  decided  in  any  of  the 
Maryland  reports.    In  the  c%ae  of  Connelly  vi.  Bowie,  6  Har.  & 
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John.  141,  the  certificate  of  acknowledgment  did  not  state  that  the 
persons  by  whom  it  was  taken  were  justices  of  the  peace,  and  there 
was  no  evidenoe  in  the  record  to  prove  their  official  character.  The 
deed  was,  therefore,  clearly  inadmissible ;  and  it  was  so  ruled  by  the 
Court  of  Appeals.  But  it  does  not  follow  that  the  decision  would 
have  been  the  same  if  parol  evidence  had  been  given  to  prove  their 
official  character ;  aiid  from  the  language  of  the  Coiu^  in  that  case, 
it  may  rather  be  hiferred,  that  if  other  evidence  had  been  oflered,  it 
would  have  been  deemed  admissible  to  supply  the  omission  in  the 
certificate  .endorsed  on  the  deed. 

'  The  objection  made  to  tlie  verdict  and  jud^ent  applies  altogether 
to  the  form  of  the  proceeding,  and  does  not  in  any  degree  affect  the 
merits  of  the  controversy.  The  verdict  and  the  judgment,  it  appears, 
are  tipon  one  of  the  demises  only;  and  it  is  insisted  that  as  the  jury 
did  not  find  all  of  the  issues  committed  to  them  by  the  pleadings, 
the  Circuit  Court  ought  not  to  have  entered  a  judgment  for  the 
plaintiff  upon  the  issue  found  iu  his  favour;  but  should  have  awarded 
a  venire  de  novo :  and  that  this  irregularity  hi  the  proceedings  may  be 
taken  advantage,  of  upon  a  writ  of  error.  It  is  not  necessary  to  ex- 
amine whether  this  objection  could  be  maintained  upon  the  practice 
and  decisions  of  the  Etiglish  Courts  in  relation  to  the  action  of  eject- 
ment For  the  Act  of  Congress  of  1789,  ch.  20,  sec.  32,  expressly 
provides,  among  other  things,  that  no  judgment  shall  t>»  reversed  for 
any  defect  or  want  of  form;  but  that  the  Courts  shall  proceed  and 
give  judgment  according  as  the  right  of  the  cause  and  matter  in  Uw 
shall  appear  to  them,  without  regarding  any  imperfections,  defects, 
or  want  of  form  in  the  judgment  or  course  of  proceeding,  except 
those  {q>ecially  demurred  to.  Now,  the  demises  laid  in  a  declaration 
in  ejectment  are  known  to  be  fictitious  and  mere  form;  and  if  the 
appellant  had  taken  this  objection  in  the  Circuit  Court,  in  arrest  of 
judgment,  the  plaintiff  would  undoubtedly  have  been  permitted  to 
strike  these  demises  from  the  declaration,  and  thus  obviate  the  ob- 
jection. The  omission  of  the  plaintiff  to  do  this  was  nothing  more 
than  an  omission  of  a  matter  of  form;  and  if,  therefore,  tlus  pro- 
ceeding in  the  Circuit  Court  should  be  held  to  be  irregular^  it  is  no- 
thing more  than  an  error  of  form ;  and  as  such,  furnishes  no  ^ound 
for  the  reversal  of  the  judgment. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed,  with 
costs. 

This  cause  came  on  to  be  hoard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  tbr  the  District  of  Co- 
lumbia, holden  in  and  for  the  coimty  of  Washington,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  how  here  ordered  and 
adjudged  by  this  Court,  that  the' judgment  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby  affirmed,  with  costs. 
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The  Stats  of  Rhobx  Island  vs.  The  State  of  MAssAOHirsETts. 

TIm  Stale  of  Bbode  Uuid,  on  latve  granted  at  Jannaij  Term,  1838,  to  amend  a  bill  pie- 
▼ioodj  filed  by  the  atate  againat  the  atate  of  MaanchnaaCta,  amended  the  bill  at  thia 
term,bjinaeitmginitrafeNiiiceatop^erafiledAthetermof  1838.  The  atate  of  Maan- 
ehnaetta  waa  allowed  until  the  term  or  1840  to  anairer. 

The  ralea  which  gofem  Conrta  vtZt^aaty  aa  to  the  allowanoe  of  tin)a  for  fifing  an  an> 
awer  and  other  proceedinga  in  aoifei  between  individnala,  will  not  be  appfied  by  the  Sn- 
prame  Court  to  controvMaiea  between  atatea  of  ^  Union.  The  partiea  In  auch  eaaea, 
moat,  in  the  nature  di  thinga,  be  inaqpaUe  of  acting  with  the  promptneaa  of  an  indi- 


MR.  SOUTHARD,  for  the  complainants,  stated  that  the  stale  of 
Rhode  Island,  with  the  consent  of  the  Court,  obtained  at  last  term, 
had  amended  the  bill  filed  in  this  case ;  and  he  moved  the  Court 
for  a  rule  on  the  state  of  Massachusetts  to  answer. within  a  short 
time,  so  that  the  case  might  be  disposed  of  during  the  term. 

Mr.  Webster  stated^  £at,  although  not  f^uthorized  to  appear  in 
Ihe  case,  he  thought  it  proper  to  say  that  the  opinions  of  the  Court 
delivered  at  the  last  term  m  this  cause  had  been  sulmiitted  to  tibie 
government  of  Massachusetts.  It  was  a  short  time  before  the  ad* 
joumment  of  the  legislature  of  tfie  state  that  diey  were  commtl* 
nicated  to  tbeoL  The  subject  will  be 'again  presented  by  the 
governor  "to  the  legislature,  at  the  session  now  held ;  and  it  is  ex-^ 
pedted  that  some  action  upon  it  will  take  place.  In  the  posture  ij^ 
which  the  case  stood  at  the  last  term  of  this  Court,  the  attorney 
ffeneral  of  the. state  of  Massachusetts  has  not  thought  it  proper  to 
do  any  thing.  The  movements  of  such  bodies,  as  the  defendants 
in  this  case,  are  slow. 

Mr.  Hazard  had' no  objection  to  an  allowance  of  time  to  the  de- 
finidants  to  answer.  He  had  a  strong  impression  that  he  had  seen 
some  proceedings  of  the  legislature  of  Massachusetts,  at  its  laist 
session  in  P838,  by  which  the  direction  of  this  case  was  left  to  the 
counsel  employed  by  the  state.  He  did  not  think  that  the  slow 
movements  of  such  bodies  should  be  allowed,  when  other  parties 
are  concemedl  He  desired  that  a  time  for  the  filing  of  an  ansWer, 
by  the  state  of  Massachusetts,  should  bo  definitely  fixed. 

Mr.  Chief  Justice  Taney  deltveted  the  opinion  of  the  Court.—  . 
A  motion  was.  made  by  the  complainant  on  Satiuday  last  for  an 
ordej:  oa  the  defendant  to  andwer  the  amended  bill  of  the  com- 

{ilainant,  on  or  before  the  26th  day  of  the  present  month  of  January, 
n  cbdding  upon  this  motion  it  is  necessary  to  refer  to  the  orders  of 
the  Court  heretofore  passed  in  this  case,  and  to  see  what  steps  have 
been  taken  ugider  them. 

At  the  last  term  leave  was  given  to  Rhode  Island  to  withdraw 
the  general  replication  filed  in  tiie  case,  and  to  amend  the  bill :  the 
amendment  to  be  made  on  or  before  the  first  Monday  of  August 
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last    At  the  same  term,  upon  the  motion  of  the  comisel  for  Massa- 
chusetts, leave  was- granted  (o  withdraw  the  plea  which  the  defend- 
ant had  filed,  imd  sdso  to  strike  out  the  appearance  of  Massachu- 
setts to  the  suit 

Npthing  has  since  been  done  by  the  defendant  under  this  leave, 
for  reasons  which  have  bteen  stated  at  the  bar.  And  as  the  appear- 
1ltnc0  of  Massachusetts  has  not  yet  been  withdrawn,  and  as  Rhode 
Island  has  a  right  to  the  usunl  orders  to  enable  that  state  to  proceed 
in  the  suit,  the  Court  in  passmg  them  must  look  to  ttie  condition  of 
the  case  as  it  appears  on  the  record,  and  consider  Massachusetts'  as 
still  in  Court,  and  as  appearing  in  the  case. 

When  the  motion  was  made  at  the  last  term  to  amend  the  bill, 
two  documents  which  Rhode  Island  desired  to  introduce  into  the 
cause  were  filed  with  the  motion;  but  ttie  leave  to  amend  was 
general,  and  not  confined  to  the  papers  then  filed.  Nothing  appears 
loliave  been  done  by  the  complainant  until  the  second  day  of  the 
present  term,  when  the  bill  was  amended  by  inserting  in  it  the  proper 
allegations,  in  relation  to  the  two  papers  above  mentioned;  and 
adding  also  certain  interrogatories  in  relation  to  sundry  matters 
charged  in  the  bill,  which  the  complainant  prays  that  the  defendant 
niay  t>e  required  to  answer.  The  amendment,  therefore,  was  not 
mode  until  the  second  day  of  the  present  term.  The  defendant  could 
liOtliave  answered  until  it  was  made ;  and,  consequently,  is  not  in 
default  for  not  answering.  The  question  now  is,  what  time  ought 
to  be  given? 

From  the  character  of  the  parties,  and  the  nature  of  the  contro- 
versy, we  cannot,  without  committing  great  injustice,  apply  to  this 
case  the  rules  as  to  time,  which  govern  Courts  of  Equity  in  suits 
between  individuals.  In  the  last  mentioned  cases,  the  material  al- 
legations-in  the  bUl  are  comparatively  few  in  number,  and^  rest  in 
the  personal  knowledge  of  the  individual  who  is  to  put  in  his  an- 
swer. But  a  case  like  this,  and  one  too  of  so  many  years  standing, 
the  pcAies,  in  the  nature  of  things,  must  be  incapable  of  acting 
with  the  promptness  of  an  individual.  Agents  must  be  employ^, 
and  much  time  may  be  required  to  search  for  historical  dopuments, 
and  to  arrange  and  collate  them,  for  the  purpose  of  presenting  to 
the  Court  the  true  grounds  of  the  defence.  It  is  impossible 'for 
the  Court  to  foresee  what  additional  inquiries  and  explanations  may 
be  foimd  necessary-,  in  consequence  of  the  new  allegations  and 
documents  introduced  into  the  bill ;  and  the  new  interrogatories  as 
to  the  verity  of  variods  papers  stated  in  the  bill,  which  the  de- 
fendant is  now.  callM  upon  to  answer^  And  as  the  Court  have  re- 
ceived the  amendment  of  the  complainant  at  the  present  term, 
upon  the  leave  granted  at  the  last  term,  as  herein  before  mentioned; 
we  think  that  the  same  time  should  be  given  to  the  defendant  to 
answer.    The  Court  will,  therefore,  pass  the  following  order. 

The  bill  heretofore  filed  by  Rhode  Island  in  this  case,  having 
been  amended  on  the  second  day  of  the  present  term,  it  is  ordered  by 
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the  Covrt,  that  Massactnis^tts  be  alloWod  until  the  first  Monday  in 
Augoat  next  to  elect  whether  that  statt  will  withdraw  its  appear- 
ance,  pursuant  to  the  leave  granted  at  January  term,  1838 ;  and  if 
the  appearance  of  Massachusetts  be  withdrawn  within  the  time 
above  mentioned,  that  Rhode  Island  be,  thereupon,  at  liberty  to  pro- 
ceed  ex  parte. 

And  if  the  aiq>earance  of  Massachusetts  shall  not  be  withdrawp 
within  the  time  above  mentioned,  it  is  then  ordered,  that  tlie  said 
state  answer  the  amended  bill  of  the  complainant  on  or  before  the 
second  day  of  Januarv  term,  1840. 

The  motion  made  by  the  complainant  on  Saturday,  the  19th  of 
the  present  month,  is  overruled. 

January  26, 1839. 

Mr.  Justice  Baldwin  did  not  consider  the  state  of  Massachusetts 
before  the  Court;  after  .what  had  passed  at  the  last  term,  not  consi« 
dering  Massachusetts  before  the  Court,  he  had  taken  no  part  in 
the  order  now  made  by  the  Court' 
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WILLIAM  It  Smith,  Appellant,  vs.  Orvr  Richards,  Appsllbs. 

A  bill  wu  filed  in  the  Circuit  Ckmrt  of  the  ■oothern  district  of  New  Toik,  pnyiiif  diet  a 
contrtct  %  the  purchaoe  end  aUe  of  e  portion  oft  tract  of  bnd  in  Oooohlasd  comity,  in 
the  stde.pi  Viiginim,  on  which  there  was  e  gold  mine,  ihoold  be  leednded.  The  poiw 
chaser  alleged  fruidulept  misrepresentations  as  to  the  gold  mine;  and  other  arts  of  die 
seller,  hv  which  he  was  induced  to  make  the  purchase. .  The  Court  affirmed  the  decree 
of  the  Circuit  Court  of  the  southern  district  of  New  York,  hj  which  the  contract  was 
ordered  to  be  rescinded. 

It  is  an  ancient  and  well  established  principle,  that  whenerer  iuppremio  aeri,  or  ntggmtio 
fain  occur,  and  more  espedally  both  together,  they  aflbid  sufficient  giouiftd  to  set  adds 
any  release  or  conveyance. 

The  party  selling  property  must  be  presumed  to  know  whether  the  repreeentatioa  which 
he  makes  of  it  is  true  or  false.  If  he  knows  it  to  beialse,  that  i»  fraud  *of  the  most  poaittre 
kind ;  but  if  he  does  not  know  it,  then  it  can  only  be  from  groes  negligence:  and  in  eon-  . 
^etoplation  of  a  Court  of  Equity,  representations  foimded  on  a  mistake  resulting  from  such 
hcglig^ice  is  fraud.  The  purchaser  confides  in  them  upon  the  assumption  that  the  owner 
knows  bis  own  property,  and  truly  repiPSyCs  it  And  it  ie  immaterial  to  the  purchaser 
whettier  the  misrepresentation  proce^led  fioin  mistake  or  fraud.  The  i^juiy  to  him  Is 
tne  same  whatever  may  have  been  the  motives  of  the  seller.  The  misrcpreseDtatioal  of 
the  seller  df  property,  to  authorize  the  rescinding  a  contract  of  aale42y  a  Court  of  equity, 
must  be  of  something  material,  constituting  an  inducement  or  motive  to  purchase ;  and  by 
whidi  he  has  been  misled  to  his  injury.  It  must  be  in  something  in  which  the  one 
party  places  a  known  trust  and  confidence  in  the  other. 

'Whenever  a  sale  is  made  of  property  not  present,  but  at  a  remote  distance,  which  die  seller 
knows  the  purchaser  has  not  seen,  but  which  he  buys  upon  the  representation  of  the 
seller,  relying  on  its  truth,  then  the  repiesentation  in  eifoct  amounts  to  a  wainn^ :  at 
least  the  seller  is  bound  to  make  good  the  representation. 

ON  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
southern  district  of  New  York. 

The  case  is  fully  stated  ih  the  opinion  of  the  Court  It  Was. 
argued  by  Mr.  Patton  and  Mr.  Webster,  with  whom  was  Mr.  Botts, 
and  Mr.  Ogden,  for  the  appellant;  and  by  Mr.  Berry  and  Mr.  Critten- 
den for  the  appellee. 

In  the  Circuit  Court  for  the  southern  district  of  New  lork,  a  bill 
was  filed  by  Guy  Richards,  for  the  purpose  of  rescinding  a  contract 
made  by  the  appellee  with  William  R.  Smith,  for  the  purchase  of  a 
part  of  the  Goochland  gold  mine  in  the  state  of  Virginia,  the  ison- 
tract  being'  alleged  to  be  fraudulent.  It  was  agteed  by  the  counsel 
^or  the  parties,  that  a  decree  should  be  entered  in  the  Circuit  Court, 
pro  forma,  against  the  complainant;  and  accordingly,  oii  the  22d 
of  April,  1837,  a  decree  was  entered,  rescinding  and  annulling  the 
contract  in  relation  to  the  purchase  of  the  Goochland  mine,  ordering 
that  it  be  given  up  to  :>aid  Guy  Richards ;  that  the  appellant  Smi£ 
repay  aU  moneys  adyanced  by  said  Guy  ^chards  upon  said  con- 
tract, and  upon  the  promissory  notes  made  by  complainant  and  de- 
livered to  the  defenaant,  so  far  as  said  notes  had  been  paid  by  com- 
plainant, &C.  From  this  decree  an  appeal  baa  been  prayed  and 
allowed  to  this  Court 

The  counsel  for  the  appellant  insisted  that  th^  decree  was  6kT0- 
neous  and  ought  to  be  reversed,  and  the  bill  diso^ased. 
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**l.  Because  Ae  said  tomplainant  ha9  wholly  &iled  to  prove  thai 
the  representatioiis  and  description  of  the  Ooochland  mine  alleged 
in  the  bill  to  be  unfetir  and  Untrue,  are  other  than  &ir,  accurate,  and 
just  descriptions  and  representations;  and  that  on  the  contrary 
thereof,  the  proofs  in  the  cause  show  that  the  representations,  de- 
clarations, and  descriptions  made  and  given  of  said  mine^  so  far. as 
the  same  are  complained  of  in  said  bill,  were  and  are  true,  just,  and 
faithful. 

2.  Because  the  opinions  and  estimates  made  by  the  appellant  of 
the  value  of  said  mine  and  of  its  richness  and  great  worth,  and 
which  are  alleged  in  the  bill  to  have  been  false,  exaggerated^  and 
deceptive,  and  made  for  the  purpose  of  defrauding  and  deceiving 
the  complamant-^  were  not  only  his  real,  honest,  and  bona  £de  opi- 
nions, but  were  such  as  he  was  well  warranted  in  entertainiug  and 
expressing. 

3.  Because,  even  if  the  Court  should  be  of  opinion  that  tb^  esti- 
mates of  the  value  and  richness  ot'  the  mine  and  vein,  expre^ed  by 
the  appellant,  were  exaggerated  and  extravagant ;  he  is  in  no  man- 
ner at  law  or  in  equity  responsible  for  such  exaggerated  and  un- 
founded statements  as  to  the  value  and  richness  of  said  mine,  and  its 
veins  or  deposites  of  gold. 

4.  Because,  even  if  all  the  descriptions  of  said  mme,  and  all  the 
declarations  made  in  regard  to  it  by  said  complaint,  as  set  forth  jn 

.said  bill  as  untrue,  inaccurate  and  erroneous,  were  so  in  fact ;~  it 
would  not  be  competent,  either  at  law  or  in  equity,  to  rescind  the 
contract  which  had  been  executed  for  the  purclmse  nnd  sale  of  the 
property,  unless  it  had  been  proved  that  the  appellant  knew  that 
such  descriptions  and  declarations  were  inaccurate,  erroneous,  and 
false. 

5.  Because,  so  &i  from  the  plaintiflf  having  succeeded  in  showing 
any  such  knowledge,  the  testimony  clearly  proves,  that  the  appellant 
did  beheve,  and  had  just  reason  to  beUeve  that  his  descriptions  pf 
said  mine,  and  representations  of  ltd  value,  were  strictly  ana  literally 
true,  just,  and  accurate. 

6.  Because,  it  is  distinctly  find  expressly  admitted  by  the  eom- 
plainant,  and  proved  by  the  testimony,  that  certain  specimens  or 
washiAgs  of  gold  ore,  forwarded'by  the  appellant  Smith  to  NathanM 
Richards,  and  aUeged  to  have  bieen  taken  from  said  Goochland 
mine,  and  exhibited  to  him  as  fair  samples  of  said  mine,  were  ex- 
ceedingly rich  in  particles  qf  gold,  and  rave  every  indication  that 
the  mine  from  which  they  were  taken^  if  the  said  specimens  were 
proper  and  fair' samples  pf  such  mirie,  must  be  veiy  abundant  in 
gold,  and  of  great  intrin^c  value.  And  it  is  cleariy  and  conclusively 
shown  that  the  said  specimens  were  really"  and  fehrly  taken  (rom 
9aid  mine$  in  a  "v^ay  wd  manner  to  ensure  their  being  fair  and 
proper  samples  of  the  mine ;  and  that  many  other  specimens  had 
been  takeh  from  it  by  others  before  Smith  was  interested  in  or  knew 
any.  thing  of  mid  mine,  of  equa)  .richness  With  the  specimens  ior- 
wuded  to  Nathaniel  Richards  by  him. 
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7.  Because,  even  if  the  pioof  should  be  considered  as  having  esta^ 
blished  that  the  cuts,  searches,  ezaminatiQns,  and  ezploriations  made 
sincci  the  purchase  by  the  complainants  and  others  from  the  appel- 
lant, have  demonstrated  that  the  mine  is  not  as  valuable  as  the  indi- 
cations warranted  Smith  to  believe,  or  even  that  the  property  is 
wholly  worthless  as  a  mine,  (and  it  i9  by  no  means  admitted,  ttiat 
such  examinations  have  been  sufficiently  extensive  or  weU  con- 
ducted to  Justify  such  conclusions,)  yet  that  the  appellant  is  not  re- 
sponsible for  such  failure  of  the  mme  to  realize  ibe  expectations 
justly  founded  upon  the  indications  of  value  and  richness  whidi 
existed  at  the  time  of,  and  before  the  sde ;  whether  the  di^ppoint- 
ment  has  resulted  from  the  veins  giving  out,  being  intercepted  by 
rock,  or  whatever  cause  of  the  like  kind.  Such  contingencies  and 
disappointments  are  always  to  be  hazarded  in  every  kind  of  specu- 
lative adventure ;  and  adventures  in  gold  mining  have  never  been, 
in*  any  country,  remarkable  for  exemption  from  them.  And  the 
appellant  in  this  case  did  not  lufdertake  to  insure  against  them  by 
any  act  or  expression.  On  the  contrary,  it  is  proved,  that  the  com- 
plainant and  those  wh<?  united  with  him  in  the  purchase,  were  fully 
•alive  to  the  risks  an^  hazards  attendant  upon  all  gold  mining  ad- 
ventures and  speculations^  and  were  emphatically  admonished  of 
these  hazards,  when  the  appellant  exonerated  himself  from  responsi- 
bility for  their  occurrence,  by  the  explicit  declaration,  made  at  the 
time  of  the  contract,  that  he  sqjd  the  mine  *  for  what  it  is,  gold  ot 
snowballs.' 

8.  Because,  the  property  being  expressly  sold  with  all  faults 
(*  for  what  it  is,  gold  or  snowballs,*)  accordingly  to  the  settled  rules 
of  law  applicable  to  such  a  contract,  the  vendor  cannot  be  made 
responsible  for  any  defect  in  the  quality  of  the  thing  sold,  or  for  any 
misdescription,  known  or  unknown  to  the  said  vendor ;  unless  it 
also  appear  that  he  committed  positive  fraud,  by  rasortingito  some 
means  of  concealing  the  defects  and  misdescriptioti,  and  by  artifice 
and  contrivance  prevented  the  purchasers  from  discovering  them.'' 

The  counsel  for  the  appellant,  in  support  of  the  third  point,  "that 
even  if  the  Court  should  be  of  opinion,- that  the  estimates  of  the 
value  and  richness  of  the  mine  and  vein,  expressed  by  th^  appellant, 
were  exaggerated  and  extravagant,  he  is  in  no  manner  at  law  or  in 
equity  responsible  for  such  exaggerated  and  unfoimded  statements 
as  to  the  value  and  richness  of  said  mine,  aud  its  veins  of  deposites 
of  gold."  The  following  authorities  were  cited.  Sugden^  l^w  of 
Vend.  2.  Chandler  vs.  Lopus,  C.  Jac  4.  1  Rollis,  Abr.  801  >  (pi.) 
16.  Harvey  vs.  Young,  Yelverton,  21,  (b.),  and  notes  to  the  Ame- 
rican edition.  Fenton  vs.  Browne,  10  Ves.  144.  1  Salk.  211. 
Risney  vs.  Selby,  S.  C.  2  Lord  Raymond,  1118."  Sugden,  Law  of 
Vend.  4,  in  note  Amer.  edit,  of  1828.  Kinnard  vs.  Lord  Dean,  1 
Coll.  Dec.  332.  Roswell  w.  Vaughan,  Cro.  Jac.  126.  ISherwood 
vs.  Salmon,  2  Day's'Reports.  Davis  w.  King,  1  Starkie,  Rep.  61. 
Whftefield  vs,  M'Leod,  2  Bay.  380-384.  1  Levinz.  102.  Pollard 
vs.  Lyman,  1  Day,  156. 
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In  smpoit  of  Ae  fdurfh  proposition,  that  ^er^  if  aH  the  descrip^ 
lions  01  nud  mine,  and  all  the  deiclarations  made  in  regard  t6  it  b]^ 
said  complainant,  set  fortlT  in  the  said  bill  as  untme,  inaccurate/and 
erroneous,  wesre  so  in  fietct,  it  would  not  be  competent  either  at  law 
or  in  equity  to  rescind  the  contract  which  had  been  executed  for 
the  purdbase  and  sale  of  the  property,  unless*  it  had  been  proved 
that  the  appellant  knew  that  sudi  descriptions  and  declarations  were 
inaccurate,  erroneous,  aiid  &lse." 

The  counsel  for  the  appellant  cited,  first ;  cases  lowing  the  dis* 
tinction  between  the  degree  of  unfairness  and  proof  of  frnud,  re^ 
quired  to  authorize  a  Court  of  equity  to  refuse  specific  performance^ 
and  that  necessary  to  justify  a  rescission  of  a  contract  EUard  vs. 
Lord  Landaff,  1  Ball  and  B^tty;  Qathcart  t^.  Robinson,  S^Peters^ 
Rep.  276.     10  Yes.  292. 

2.  Cases  showing  that  the  rule,  caveat  emptor,  prevails  in  E2ng« 
land.  New  York,  and  Virginia,  both  as  to  real  and  personal  pro 
perty ;  and  that  to  rescind  a  contract  there  must  be  actual  fraud  and 
intentional  misrepresentation. 

3.  That  in  sales  of  real  estate  the  rule  applies  even  as  to  title,  viz. 
Roswell  vs.  Vaughan,  Cro.  Jac.  196.  Pollard  vs.  Layman,,  1  Day» 
156.  Hitchcockw.Giddings,  4inico,ld5.  Velverton,  21.  (b.)  Notes, 
American  Ed.  Commonweslth  vs.  M'Clehahan,  4  Rand.  482.  Ches% 
terman  t;«.  Gardiner,  5  John.  Ch.  R.  29.    Ahbol^  t».  Allen,  ib.  523; 

As  to  defects  of  quality  or  misdescription,  there  can  be  no  rescis- 
sion or  responsibility  upon  the  vendor,  unless  there  be  a.^anranty-^ 
fraud,  or  intentional  misrepresentation.  Parkinson  vs.  Lee,  2  Elast, 
314.  Sands  »«.  Taylor,  5  John.  R.  39$.  Duke  of  Norfolk  m.  Wortly, 

1  Camp.  337.  Seixas  vs.  Wood,  2  Caines'  Rep.  48.  Oldfield  vs. 
Round,  5  Ves.  508.  Dyer  vs.  Lewis,  7  Mass.  284.  Legge  «f . 
Croker,  1  BaU  and  Beatty,  506. 

As  to  the  eight)^  pomt,  <<that  the  property  being  expressly  sold 
vwith  all  faults,  (for  what  it  is,  gold  or  snowballs,)  according  to  ihe 
settled  rules  of  law  applicable  to  such  a  contract,  the  vefidor  cannot 
.be  made  responsible  ibr  any  defect  in  the  quality  of  the  things  sold^ 
or  for  any  misdescriptioh,  Imown  or  unknown  to  the  said  vendor; 
unless  it  also  appears  that  he  committed  positive  firaud,  by  resorting 
to  some  means  of  concealing  the  defects  and  misdescription,  and  by 
artifice  and  contrivance  prevented  the  purchasers  from  discovering 
thein." 

The  counsel  for  the  appellant  cited  Oldfield  vs.  Round,  5  Yes.  506. 
Baglehole  ttf.  Waltens,  3  Camp.  154.  Schneider  vs.  Heath,  3  Camp. 
506.    Pickering  vs.  Dowsop,  4  Taunt  779.    Sherwood  vs.  Salmon^ 

2  Day.  Tucker  t;^.  Cocke,  2  Rand.  57.  Green's  opinion,  65.  Vernon 
vs.  Keegs,  12  East,  632.    S.  C.  4  Taunt  488. 

Mr.  Berry  and  Mr.  Crittenden,  for  the  appellee,  insisted  that  the 
description  of  the  property  sold  was  materiaUy  false  in  the  particu^ 
laxs  set  forth  in  the  brief  of  the  appellee ;  that  the  fiilse  descriptioa 
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was  given  by  the  appellant,  with  theilesign  to  deceire,  and  that  he 
adopted  measures  to.  conceal  the  matters  of  &lse  description ;  and 
contended  that  even  if  the  contract  of  the  parties  could  be  construed 
a  saie^  with  all  fiiults,  that 'the  case  came  within  the  principles  de- 
cided in  the  case  of  Schneider  va.  Heath,  3  Camp.  506. 

3ut  they  contended  that  the  contract  was  not  to  be  construed  a 
sale  with  all  faults ;  and  referred  to  Pickering  vs.  Ddwson,  4  Taunt. 
779. 

If  80^  they  contended  that  the  sale  was  fraudulent  and  ought  to  be 
set  aside,  on  the  authority  Qf  adjudged  cases;  and  cUed  Boyce'*s  ex- 
ecutors vs.  Qrundy ,  3  Peters,2 10.  1  Merev.  26.  Donalson  vs.  Weakley 
et  al.  S  Yerger's  Rep.  178.    Sherwood  vs.  Salmon,  5  Day's  Rep.  439^ 

They  further  contended  that  if  the  false  representations  should  be 
considered  as  made  by  mistake,  that  being  so  in  matters  which 
formed  the  inducement  to  the  contract  on  the  part  of  the  appellee, 
a. Court  of  equity  ought  to  relieve  by  resoindiiig  the  contract:  and 
cited  1  Story's  Eq.  202.  204.  McFerran  v».  Tayjor,  3  Cranch,  270. 
Glassell  vs.  Thomas,  3  Leigh,  113.  Chamberlane  vs.  Marsh,  6  Mun. 
283.  Pearson  vs.  Morgan,  2  Bro.  Chan.  389.  Allen  vs.  Hammond, 
11  Peters,  63.  Calvery  vs.  Williams,  1  Ves.  Jr.  Hitchcock  vs. 
Greddings,  4  Price,  133.    Lowndes  t^.  Law,  2  Coxe's  Cases,  363. 

Mr.  Justice  Barbour  delivered  the  opinion  of  the  Coiirt 

This  case  comes  before  us,'by  appeal  from  a  decree  of  the  Circuit 
Court  for  the  soutliem  district  of  New  York. 

r  was  a  suit  in  equity,  brought  by  the  appellee  against  the  ap- 
pellant, to  set  aside^a  contract  for  fraud. 

It  appears  that  in  December  1832,  a  tract  of  land,  embracing  a 

Eld  mine,  called  the  Groochlond  mine,  lying  in  .the  county  of  Gooch- 
id,  Virginia,  was  purchased  by  the  appellant,  one-third  for  him- 
self, and  two-thirds  for  Nathaniel  Richards,  of  the  city  of  N§w 
York,  at  the  price  of  about  014,000.  In  May,  1833,  the  appellant 
sold  6ne-half  of  his  third  to  Nathaniel  Richaids,  for  1115,000.  In 
June,  1833,  he  sold  fiVe-sixths  of  the  other  half  to  the  appellee  and 
others,  at  the  rate  of  1145,000  for  theiwhole  of  that  half. 

The  interest  which  the  appellee  acquired  in  this  property,  was 
one-eighth  part  of  one-sixth,  at  the  price  of  $5fi25'y  as  evidence  of 
which  he  received  from  Nathaniel  Richards,  who  acted  as  the  ap- 
pellant's agent  in  making  the  sale,  a  writing  dated  July  4th,  1833, 
acknowledging  the  receipt  of  the  purchase  money^  in  cash  and 
several  iiotes  of  hand.  This  paper  described  the  property  thus  sold 
and-  bought,  as  one-eighth  part  of  one-sixth  of  four  hundred  and 
fifty-six  acres  of  land,  and  of  one  hundred  acres  purchased  of  David 
Moss,  the  deeds  bearing  date  17th  of  May,  1833 ;  both  parcels  lying 
in  the  county  of  Goochland,  and  state  of  Virginia,  and  called  the 
Goochland  mine. 

It  declares  that  the  receipts  (that  is  of  the  cash  and  notes)  entitle 
Quy  Richards  (the  appellee)  to  the  one-eighth  portion  of  one-sixtt^ 
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part  of  said  property ;  and  it  assumed  that  form,  as  the  paper 
shows,  because  the  title  to  all  was  in  Nathaniel  Richards,  although 
one-sixth  paft  belonged  to  the  appellant 

In  the  same  paper  is  contained  the  following  provision:  <^It  is 
hereby  expressly  understood  and  agreed  to  by  the  Said  Guy  Rich- 
ards, that  he  is  to  contribute  his  full  proportion  of  any  expenses 
already  incurred,  or  which  may  be  incurred  hereafter  on  the  said 
premises,  in  searching  for  or  developinjp;  any  mme,  or  muies,  in  the 
erection  of  buildings,  the  purchase  of  machinery^  and  any  other 
expenses  for  the  above  general  object,  which  I  may  deem  neces- 
sary.    Signed  by  Nathaniel  Richards/' 

This  in  the  contract  which  the  bill  seeks  to  set  aside ;  it  alleges, 
that  the  appellee  was  induced  to  make  it  by  various  representations 
and  declarations  of  the  appellant,  especially  those  contained  in  cer^ 
tain  letters,  particularly  referred  to  in  the  bill,  written  by  the  ap- 
pellant to  Nathaniel  and  Charles  H.  Richards,  which  the  bill  charges 
to  have  been  false,  fraudulent  and  deceptive,  and  made  for  the  pur- 
pose of  deluding  and  deceiving  the  appellee  and  other  persoi\s,  and 
mducing  them  to  purchase  at  an  exorbitant  and  unconscionable 
price :  and  by  specimens  of  washings  of  said  gold  mine,  which 
Were  exhibited  to  the  appellee,  as  fair  specimens  and  samples  cTf  the 
Goochland  mine,  which  the  bill  charges  fvere  not  fair  samples;  and 
that  the  appellant  knew  that  they  were  not  iaif  samples,  and  that 
he  caused  them  to  be  exhibited  to  the  appellees  as  fair  specimens 
and  samples  of  said  mine,  for  the  express  purpose  of  defrauding  him, 
by  inducing  him  to  purchase  a  part  of  his  interest  in  said  mine,  upon 
the  faith  of  «»aid  specimens,  as  well  as  the  false,  fraudulent,  and  de- 
ceptive repiesentations.  The  bill  further  charges,  that  one  of  the 
letters  of  the  appellant  to  Nathaniel  Richards,  dated  January  2 1st, 
1833,  containing  a  description  of  the  Goochland  mine,  was  r^ad  to 
him,  and  the  specimen  exhibited  to  him,  at  the  express  request  of 
the  appellant,  by  Nathaniel  Richards,  in  the  month  of  June,  1833, 
a  short  time  before  his  purchase. 

It  further- charges,  that  the  appellant  had  represented  to  the  ap- 
pellee, that  he  was  well  skilled  in  the  business  of  mining,  having 
been  employed  in  that  business  in  South  America ;  that  he  under- 
stood the  directions  of  veins  in  a  mine,  and  the  cost  and  expense  of 
extracting  gold  from  the  foreign  materials,  by  which  it  is  sur- 
rounded, and  in  which  gold  is  most  usually  found.  That  the  Vir- 
ginia Mining  Company,  relying  upon  the  fitness  of  the  appellant 
for  the  business  aforesaid,  and  his  skill  in  the  principles  qnd  process 
of  mining,  employed  him  as  their  agent ;  and  that  during  the  whole 
time  of  the  negotiations  and  representations  concerning  the  Gooch- 
land mine,  he  was  the  agent  of  the  Virginia  Mining  Company 
That  the  appellee  never  was  at  the  Goochland  gold  mine,  nor  did 
he  ever  visit  the  tract  of  land  in  which  it  was  represented  by  the 
appellant  to  be  situated ;  but  that  in  the  months  of  June  and  July,. 
1833,  believing  the  appellant  to  be  a  man  of  strict  honour,  honesty, 
truth,  and  veracity,  he  reposed  the  most  implicit  faith  in  his  decla-^ 
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i-atioii^  with  regard  to  said  gold  mine,  and  relied  exclusiTely  upon 
his  representations^  especially  his  letter  of  the  2l8t  Jaauary,  \S3Sf 
to  Nathaniel  Richards,  and  his  9everal  letters  to  Chailes  H.  Rich- 
ards,^ as  containing  accurate/ fair,  and  correct  descriptions  of  the 
Goochland  mine. 

The  bill  thei\  proceeds  to  charge  certain  specific  misrepresenta- 
tions in  the  foUowhig  particulars,  to  wit : 

1st.  That  th<fti«/are  not,  and  never  have  been,  any  vdins  of  gpl4 
whatever  in  the  Goochland  mine,  and  that  that  fact  was  well 
knoXvn  to  Smith,  at  the  timp  when  he  wrote^  the  letters,  and  made 
tfie  representations  before*  stated ;  and  that  neither  one  hundred  nor 
any  olhcriitunbcr  of  feet,  on  a  vein  in  said  mine,  was  or  were,  at 
the  date  of  the  letter  from  the  appellant  to  N^athaniel  Richards,  or 
at  any  other  time,  opened  or  developed. 

2diy.  That  so  far  Itoqi  there  being  rich  veins  of  gold  in  the  mine, 
as  the  appellant  in  the  last  mentioned  letter  (that  is,  as  we  under- 
stand it,  of  the  21st  of  January,  1833,  to  Nathaniel  Richards)  assert- 
ed •  that  there  wore  cuts,  and  searches  which  had  recently,  and  since 
his  purchase  been  made,  at  the  said  mme  in  various  directions,  and 
no  veins  of  gold  whatever  could  be  discovered :  and  that  the  pur- 
ciiasers  thereof,  including  the  appellee,  had  be^  compelled,  after 
many  searches,  sinking  shc^,  making  cuts  and  experiments,  and 
expending  a  great  deal  of  money  in  the  enterprise,  to  abandon  the 
search  after  gold  in  said  mine ;  to  dismiss  their  workmen,  and  give 
up  the  project  of  mining  altogether. 

3dly. .  ITiat  there  are,  and  were  at  the  time  of  the  appellant's 
rejiresentations  in  r^lation  to  said  mine,  fine  particles  of  gold  to  be 
foimd  on  the  premises,  included  within  the  bounds  of  the  Goochland 
mine.  Bin  that  such  particles  are  and  were  so  minute,  so  few,  and 
so  mixed  up  with  sand  and  other  foreign  substances,  that  the  cost 
of  extracting  the  gold^rom  such  materials  would  far  exceed  the 
value  of  the  gold  ^hen  extracted:  and  that  the  four  hundred  and 
fifty-49ix  acres,  and  the  one  hundred  acres  of  land  specified  in  the 
receipt  of  Nathaniel  Richards,  before  stated,  are  uttei^ly  worthless 
as  a  gold  mine ;  and  the  appellee's  interest  therein  is  of  no  value 
whatever.' 

4thly.  That  the  specimens  of  washings  of  said  gold  mine,  ex- 
hibitedlo  the  appellee  and  others,  by  the  order  and  cdrection  of  the 
appellant,  as  fair  specimens  and  examples  of  said  gold  mine,  aire 
not,  and  were  not  at  the  time  when  they  were  for^carded  by  the 
appellslnt  to  Nathaniel  Richards,  fan*  samples,  or  specimens  of  said 
mine;  and  the  appellee  expresses  his  belief  that  they,  were  not 
taken  from  the  Goochland  mine. 

5th!y.  That.the  Goochland  premises  do  not  contain  veins  of  gold, 
nor  any  considerable  deposites  of  gold ;  nor  are  they  rich  in  gold, 
or  of  any  value  whatever,  for  any  purpose  of  mining,  either  for 
gold,  or  any  other  metal. 

The  answer  of  the  defendant,  in  various  parts  of  it,  utterly  and 
unquilifiedly  denies  any  intention  or  purpose  to  deceive  or  delude 
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the  appellee,  or  that  he  had  ever-done,  or  permitted  to  beAlone,  any 
thing  to  produce  that  effect  It  denies  that  he  ever  made  ai^  in* 
flated  representations,  or  false  descriptions  of  the  mine,  to  induce 
any  person  to  give  an  inordinate  price  for  his  interest  therein*  It 
insists  that  in  the  letter  of  the  ^Xst  January,  1833,  to  Nathaniel 
Richards,  his  object  was  to  give  a  tnie  and  accurate  account  of  the 
Goochland  mine,  so  far  as  the  facts  could  be  ascertained  by  his  pwn 
observation  and  from  the  information  of  others  on  whom  he  could 
rely ;  and  that  in  those  addressed  to  Charles  H.  R^ards,  no  fact 
was  stated  as  being  known  to  him,  which  was  imtrue  so  far  as  facts 
are  given,  in  reference  to  the  Goochland  mine ;  and  that  as  well  in 
the  before  mentioned  letter  to  Nathaniel,  as  in  those  to  Charles  H. 
Richards,  as  far  as  opinions  were  expressed^  they  were  honestly 
entertained,  without  any  intention,  motive,  or  purpose  to  deceive 
the  appellee,  or  any  person  whatever.  It  insists  that  the  specimens 
of  gold  ore  sent  by  him  to  Nathaniel  Richards  were  feiir  samples 
of  the  mine ;  and  denies  that  these  specimens  were  directed  by  him 
to  be  exhibited  to  the  appellee,  or  any  other  person,  with  a  aesigH 
of  deceiving  or  defrauding  any  person  to  whom  they  might  be 
shown. 

It  insists,  in  general,  that  in  all  the  statements  he  ever  made,  at 
any  time,  to  any  person  concerning  the  Goochland  mine,  whether 
in  writing  or  verbally,  so  far  as  facts  were  given  within  his  know- 
ledge, they  were  strictly  true;  so  far  as  the  information  derived 
from  others  was  given  he  believed,  it  to  be  true ;  and  so  far  as  his 
opinion  has  been  expressed  on  the  subject  of  the  Goochland  mine, 
such  opinion  was  honestly  entertained,  without  any  interest,  m^^fve, 
or  view,  directly,  or  indirectly,  to  deceive  the  appeUee  or^ny  other 
person.  It  insists,  that  there  are  and  were  veins  of  gold  in  the 
Goochland  mine,  and  that  from  personal  examination,  before  any 
representation  was  made,  he  knows  that  the  Goochland  mine  con- 
tains veins  of  gold  of  extraordinary  richness,  and  of  great  intrinsic 
value.  It  insists  that,  at  the  time  he  wrote  the  letter  to  Nathaniel 
Richards,  there  were  an  hundred  feet  or  upwards,  according  to 
his  best'judgttent,  developed  on  the  veui  in  said  mine. 
*  The  answer  admits,  that  the  appellant  may  have  been  informed 
by  Nathaniel  Richards,  that  he  had  shown  or  read  the  letter  of  the 
2 1st  January,  1833,  to  the  appellee  and  others,  but  at  what  time  h^ 
is  unable  to  state :  .that  he  was  informed  by  Chsirtes'  H  Richards, 
that  said  letter  had  been  read  to  him  and  others,  including  the  ap- 
pellee, before  tlfie  purchase  made  by  him  and  them  of  his  interest  m 
the  Goochland  gold  mine :  that  he  had  been  informed,  and  believes 
it  to  be  true,  that  about  the  month  of*  June,  1833,  Nathaniel  Rich- 
ards did  exhibit  to  the  appellee  and  othert  die  specimens  or  w^h- 
ings  of  gold  ore,  forwarded  by  the  appellant,  as  specimens  of  the 
Gk>odilaml  mine,  and  its  productions  of  gold:  that  in  Jun^,  1833, 
the  appellant  wrote  several  letters  to  Chanes  H.  Riohaords :  that  in 
describing  the  Goochland  mine  in  those  letters  he  used  language 
of  a  very  decided  chanu^r,  as  being  the  very  richest  mine  in  Vu*- 

5     ■ 
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ginia,  or  in  the  United  States :  that  the  appellant  esteemed  himself 
well  skilled  in  the  business  of  mining,  and  that  the  appellee  relied 
on  such  skill  in  making  the  purchase :  that  during  the  whole  time 
of  the  negotiation  and  representations  concerning  the  Goochland 
mine,  he  was  employed  as  the  agent  of  the  Virginia  Mining  Com- 
pany :  that  the  appellee  did  not  visit  the  mine,  or  the  tract  of  land 
on  which  it  was,  before  he  bought  an  interest  therein :  that  the  ne- 
gotiation for  the  purchase  of  the  mine  was  carried  on  principally 
dirough  Nathaniel  and  Charles  H.  Richards :  that  he  believes  the 
appellee,  when  he  purchased  an  interest  in  the  gold  mine,  fully 
believed  the  declarations  and  representations  and  letters  of  the  ap- 
pellant to  be  true,  so  far  as  he  may  have  been  informed  thereof;  and 
that  he  purchased  an  interest  therein  in  the  full  reliance  that  what- 
ever this  defendant  had  said,  declared,  or  written  on  the  isubject  of 
the  Goochland  mine,  was  strictly  true ;  but  does  not  admit  that  the 
appellee  purchased  solely  on  the  faith  of  his  representations,  declara- 
tions, and  letters. 

•  Having  thus  stated  the  material  allegations  in  the  bill,  and  as  well 
the  denials  as  the  admissions  in  the  answer,  we  are  enabled  to  see 
what  the  questions  are  which  we  are  called  upon  to  decide.  But, 
before  we  state  them,  we  will  present,  in  a  condensed  form,  those 
parts  of  the  representation,  the  alleged  falsehood  of  which  consti- 
tutes the  gravamen  of  the  appellee's  bill.  In  the  letter  from  the  ap- 
pellant to  Nathaniel  Richards,  under  date  of  January  21st,  1833,  in 
which  he  professes  to  give  an  account  and  his  views  of  the  Crooch- 
land  mine,  amongst  other  things,  he  states  that  there  has  be^i  up- 
wards of  one  hundred  feet  on  the  vein  developed,  which  proves  to 
be  very  rich  indeed,  much  richer  than  any  thing  yet  discovered  in 
the  United  States ;  and  tlie  quanty  ol  the  gold  surpasses  any  hereto^- 
fore  discovered  in  any  country :  that  the  surface  is  rich  in  gold.  In 
regard  to  the  formations  in  which  the  ore  is  found,  he  says — It  is 
quite  wide,  a  distance  in  one  place  of  twelve  feet  has  been  cut,  and 
the  veins  are  disseminated  throughout  the  whole  formation,  in 
threads  of  from  two  to  six  inches  wide,  and  in  many  have  several 
concentrated  together;  at  another  point  it  has  been  found  to  be 
several  feet  wider :  and  that  there  is  ore  from  this  mine  that  wiU, 
without  doubt,  give  several  hundred  pennyweights  of  gold  to  the 
hundred  pounds.  This  letter  was  written  after  the  appellant  had, 
as  he  himself  says,  mad«  a  careful  personal  examination  of  the  vein 
as  far  as  it  had  been  developed,  which  he  flay«  was  for  a  distance 
of  one  hundred  feet  lengthwise. 

On  the  lith  of  June,  1833,  the  appellant  wrote  to  Nathaniel 
Richards,  requesting  him  to  show  all  the  speciinens,  washings,  plat, 
and  description  of  the  mine,  to  Guy,  (the  appellee,)  and  others. 
This  letter  and  these  specimens,  washings,  &c.  were  shown  to  the 
appellee  in  compliance  with  this  request  The  representations  in 
relation  to  the  mine,  then,  consist,  in  part,  of  the  statements  above, 
extracted  from  the  letter  of  the  21st  of  January,  1833,  which  was 
Aown  or  read  to  the  appellee ;  and,  in  part,  of  the.specimens,  wash* 
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ingSy  &c.  exhibited  to  him  at  the  appellant's  request,  whilst  a  nego- 
tiation was  gomg  on  between  the  appellant  and  Charles  H.  RichaMs, 
for  the  purchase  of  the  appellant's  interest  ia  the  mine,  for  himself 
and  others,  of  whom  the  appellee  was  one,  and  but  a  very  short 
time  before  the  purchase  was  made. 

The  first  question  in  order  is,  were  these  representations  true  or 
untrue  t 

We  have  examined  the  evidence  in  the  record  on  both  sides,  with 
much  care.  And  we  think  it  unnecessary  to  go  into  a  detailed  exa- 
mination and  comparison  of  that  evidence  here,  inasmOeh  sis  it  would 
extend  this  opinion  to  a  useless  length.  We,  therefore,  will  only 
state  the  conclusions  of  fact  at  which  We  have  arrived.  They  are 
these: — 

We  think  it  not  true,  that  there  was  one  hundred  feet  developed 
on  the  vein,  which  proved  to  be  very  rich  indeed.  We  do  not  mean 
to  say,  that  a  continuous  exposure  of  the  vein  for  one  hundred  feet 
was  implied  by  the  use  of  the  term  developed ;  on  the  contrary,  we 
are  of  opinion,  from  the  evidence,  that  the  sinkiug'shafts,  or  making 
cuts,  at  intervals,  for  that  distance,  would  sat'isfy  the  meaning  of  this 
expression,  and  that  we  think  was  done.  But  we  mean  to  say,  that 
although  there  was  a  small  quantity  of  ore  found  in  part  of  this  vein, 
which  was  rich,  yet  in  any  one  of  the  pits  it  was  relatively  a  small 
proportion;  that  in  some  there  was  but  little,  and  in  one,  we  think 
the  weight  of  evidence  is,  that  there  was  none  at  all. 

We  think  it  not  true,  that  the  surface  was  rich  in  gold. 

We  think  it  not  true,  that  the  fojrmation  was  at  any  point  twelve 
feet  wide,  or  that  the  veins  were  disseminated  throughout  the  whole 
formation,  in  threads  of  from  two  to  six  inches  wide,  and  in  many 
had  several  concentrated  together. 

We  think  it  not  true,  tteit  there  was  ore  from  that  mine,  that 
would  give  several  hundred  pennyweights  of  gold  to  the  hundred 
pounds.  We  will  not  say  that  there  might  not  be  a  small  piece 
'selected  which  would  yield  at  that  rate :  but  we  think  that  this  re- 
presentation was  calculated  to  produce  the  impression,  and  justify 
the  belief,  that  an  hundred  pounds  of  ore  might  be  gotten  together, 
Which  would  produce  several  hundred  pennyweights  of  gold.  Any 
other  interpretation  of  this  language  would,  in  our  opinion,  imp^e 
to  the  appellant  the  grossest  deception. 

We  thiiik  that  the  specimens  and  washings  which  were  forwarded 
to  Nathaniel  Richards  were  not  fair  samples  of  the  mine. 

The  only  proper  purposes  for  which  they  could  have  been  lexhi- 
bited,  was  to  enable  purchasers  to  form  an  estimate  of  th^  richness 
of  the  mine :  the  apj;>eliant,  therefore,  in  our  opinion,  ought  to  have, 
caused  to  be  exhibited,  either  specimens  of  the  richest  and  poorest 
qualitv,  so  as  to  show  the  extremes,  or  some  of  an  average  quality, 
knowui^  that  the  persons  to  whom  he  requested  them  to  be  exhi- 
bited, and  an  igst  them  the  appellee,  had  never  seen  the  mine. 
Any  other  col  3$^  under  the  circumstances^  could  not  CbuI  to  produce 
a  ialie  eftim      ofitsraliie. 
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HnviDg  oome  to  these  oondusione  in  relation  to  the  fiu^  of  thie 
case,  the  next  inquiry  in  order  is,  what  is  the  law  of  the  case  ? 

It  is  an  ahc^t  and  well  established  principle,  that  Whenerer  sup- 
pressio reri  or  sunestio  fidad  occur,and  more  especifdly both  to- 
gether, they  afford  a  sufficient  ground  to  set  aside  any  release  or 
convejrance. 

Tliis  ancient  principle,  thus  expressed  with  so  much  sententious 
brevity,  is  laid  down  m  terms  somewhat  more  comprehensiTe,  and 
having  a  direct  bearing  on  the  present  case,  by  a  modem  text 
writer  on  equity,    t 

In  1  Maddodt's  Chancery,  808,  it  is  thus  stated.  If,  indeed,  a 
man,  upon  a  treaty  for  any  contract,  make  a  fisilse  representation, 
whether  knowingly  or  not,  by  means  of  which  he  puts  the  purtjr 
bargaining  under  a  mistake  upon  the  terms  of  bargain,  it  is  a  urauo, 
and  relievable  in  equity.  The  doctrine  dius  laid  down  is  almost  in 
the  very  words  used  by  the  chancellor,  in  ihe  case  of  Neville  tw. 
Wilkinsoni  l  Brown's  Chan.,  Cases,  546,  with  me  exception  of  the 
words,  whether  knowingly  or  not ;  and  Ae  part  of  the'proposition 
embraced  by  these  words,  is  founded  upon  the  case  of  Ainalie  tw . 
Medlicot,  9  Vesey,  81,  which  fullv  sustains  Mr.  Maddock.  In 
this  latter  case  the  following  strong  language  is  used.  ^  No  doubt, 
by  a  representation  a  party  may  bind  himself  just  as  much  as  by  |hi 
express  covenant  If,  knowingly,  he  represents  what  is  not  true,  no 
doubt  he  b  bound.  If,  without  knowing  that  it  is  not  true,  he  tokes 
upon  himself  to  make  a  representation  to  another,  upon  the  ftith  of 
which  that  other  acts,  no  doubt  he  is  bound;  though  his  mistake 
was  perfectly  innocenf 

But  the  doctrine  is  laid  down  with  more  'tomprdiensiveness  and 
precision,  by  a  still  more  modem  writer  on  equity;  who  gives  ua,  in 
the  form  of  distinct  propositions,  what  he  considers  the  rasult  of  the 
various  cases  on  the  subject,  and  marks,  with  particularity,  the  mo- 
difications which  belong  to  it 

In  1  Story's  Equity,  201, 802,  it  is  thus  stated.  ^  Wher0  the  narty 
intentionally,  or  by  design,  misrepresents  a  material  fact,  or  proauces 
a  false  impression,  in  oider  to  mislead  another,  or  to  entrap  or  cheat 
him,  or  to  obtain  an  undue  advantage  of  him;  in  every  such  case 
there  is  a  positive  fraud,  in  the  truest  sense  of  the  terms;  there  is 
an  evil  act,  with  an  evil  intent;  dolum  malum,  ad  circumve- 
niendum.*  And  the  misrepresentation  mav  be  as  well  by  deeds- 
or  acts,  as  by  words ;  by  artifices  to  mislead,  as  by  positive  as- 
sertions.'' 

Whether  ^e  party  thus  misrepresenting  a  fiaict,  knew  it  to  be  false, 
or  made  the  assertion  without  knowing  whether  it  were  trae  or. 
fidse,  is  wholly  immaterial ;  for  the  affirmation  of  what  one  does  not 
know,  or  believe  to  be  true,  is  equally  in  morals  and  law,  as  unjus- 
tifiable as  the  affirmation  of  what  is  known  to  be  positively  &lse. 
And  even  if  the  party  innocently  misrepresents  a  fact  by  mistake,  it 
IS  equally  conclusive ;  for  it  operates  as  a  surprise  and  imposition  on 
the  other  party.    Or,  as  Lord  Thurlow  expresses  it,  in  Neville  n$. 
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Wilkinson— ^  it  nMeads  the  parties  (^ontractiDg,  on  the  solijeel  of 
the  contract'^ 

The  author  of  the  treatise  last  cited  thus  states  the  modificatims 
of  the  doctrine : 

The  misrepresentation  inust  be  of  something  niaterial,  < 
'  an  inducement,  or  motive  to  the  act,  or  omission  of  tfaM9  other,  i 
by  which  he  is  actually  misled  t6  his  injury. 

In  the  next  place,  the  misrepresentation  must  not  only  be  in  some- 
thing n^aterial,  but  it  must  be  in  something,  in  r^iaicd  to  wludi  the 
one  party  places  a  known  trust  and  confidence  in  the  otfier.  It  must 
not  be  a  mere  matter  of  opinion,  equally  open  to  both  parties  for 
examination  and  inquiry ;  and  where  neither  piarty  is  presuiiied  to 
trust  to  the  other,  but  to  rely  on  his  own  judgment 

The  doctrine  of  these  text  writers  is  illustrated  by  the  cases^in 
the  books,  some  of  whidi  present  very  strong  applications  of  it ;  for 
it  is  held  to  extend  not  only  to  the  parties  to  the  contract,  but  also 
to  others,  who,  from  gross  negligence,  are  guilty  of  misrepresenta- 
tion. Thus,  for  example,  in  the  case  of  Pearson  vs.  MorgHn,  d 
Brown's  Ch.  Cases,  335,  where  A,  being  interested  ii(  an  estate  in 
fee,  which  was  charged  with  JS8000  in  favour  of  B,  was  applied  to 
by  C,  who  was  about  to  le.nd  money  to  B,  to  know  whether  the 
JS8000  was  still  a  subsisting  charge  on  the  estate.  A  stated  that  it 
was,  and  C  lent  his  money  to  B  accordingly.  It  appeared,  after- 
wards, that  the  charge  had  been  satisfied :  yet  it  was  held  that  the 
money  lent  was  a  charge  on  the  lands  in  the  hands  of  A's  heirs,  be- 
cause he  either  knew,  or  ought  to  have  known  the  fact  of  satisfac- 
tion, and  his  representation  was  a  fraud  on  C. 

Of  a  similar  character  was  the  case  of  Hobbs  vs,  Norton,  1  Ven 
136,  where  one  entered  into  an  agreement  for  the  purchase  of  an 
annuity,  charged  on  the  lands  of  a  third  person;  and  was  encouraged 
in  the  course  of  the  transaction  by  the  latter,  who  suggested  his  owa 
title,  and  it  afterwards  appeared,  that  such  title  was  oif  a  nature  to 
have  enabled  the  oifner  to  avoid  the  annuity.;  yet  he  was,  as  to  the 
purchaser,  held  under  an  obligation  to  confirm  it 

Cases  of  this  class  present  the  principle  in  its  strongest  aspect;  be- 
cause in  these  cases,  the  parties  making  the  representation  were 
boimd  by  it  to  prevent  a  loss  to  othiers,  although  th'*y  themselves 
derived  no  advantage  from  it ;  whereas,  in  those  instances  in  which 
the  parties  to  the  pontract  made  the  representation,  they  would  re- 
ceive benefit  to  the  amount  of  the  loss  which  the  Qiisrepresentation 
would  produce  to  the  other  party,  who  acted  on  the  faith  of  it ;  if 
the  Court  did  not  relieve  against  it 

This  principle  has  been  adopted  in  the  Courts  of  our  pwn  coun- 
try. In  Fulton's  executors  vs.  Roosevelt,  5  John.  Ch.  Rep.  174,  the 
case  was  this :  Fulton  was  induced  by  the  representations  of  Roose- 
vek,  that  he  had  discovered  a  valuable  coal  mine  on  the  bank  of  the 
Ohio  river,  to  contract  for  the  purchase  of  a  tract  of  land,  stated  bv 
Roosevelt  to  embrace  the  mine ;  and  besides  giving  to  Roosevelt 
S4400.  Fulton  covenanted  to  nav  bim  fipoo  annually,  for  twenty 
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years ;  bnt  the  aiiunity  was  to  cease,  if,  after  the  mine  iras  faith- 
fully worked  by  Fulton,  it  riiould  not  produce  at  least  812000,  Ac* 
And  the  land  was  accordingly  conveyed  to  Fulton.  It  appeared 
that  there  was  no  coal  mine  within  the  boimdaries  of  the  laud  con- 
veyed ;  although  there  was  coal  adjoining  it,  in  the  bed  of  the  river, 
which  was  navigable,  deep,  and  rapid :  but  the  workuig  of  the  mine, 
if  practicable,  would  be  very  hazardous,  expensive,  and  improfit- 
able.  Tlie  contract  on  the  part  of  Fulton  was  held  to  be  founded 
in  mistake  and  misrepresentation ;  and  Roosevelt  was  perpetually 
enjoined  from  brii^ins  any  suit  against  Fulton,  to  recover  die  an- 
nuity agreed  to  be  paid  him. 

In  that  case  the  chancellor  says :  whether  the  detendant  made  the 
statements  in  his  letter  to  Fulton  through  mistake,  or  imder  the  de- 
lusions of  his  own  imagination,  or  by  design,  I  am  not  able  to  say. 
It  is  sufficient  for  the  decision  of  this  case,  that  the  representations 
are 'not  supported,  but  s^re  contradicted  by  proof,  and  that  the  claim 
of  the  aimmty,  upon  such  a  state  of  the  cato,  is  unconscientious  and 
imjust.    And  this  decree  was  affirmed  in  the  Court  of  errors, 

2  Cowen,  129. 

In  the  case  of  McFerran  vs.  Taylor  &  Massie,  in  this  Court,  m 

3  Cranch,  281,  the  Court,  after  remarking  that  there  was  a  material 
misrepresentation,  and  that  the  defendant  had  contended  that  it  ori- 
ginated in  mistake,  not  in  fraud/ say :  from  the  situation  of  the  par- 
ties, and  of  the  country,  and  from  the  form  of  the  entry,  it  was  rea- 
sonable to  presume,  that  this  apology  is  tnie  in  point  of  fact ;  but 
the  Court  does  not  conceive  that  jthe  fact  will  amount  to  a  legal  jus- 
tification of  the  person  who  has  made  the  misrepresentation.  He 
who  sells  property  on  a  description  given  by  himself,  is  boimd  to 
make  good  that  description ;  and  if  it  be  untrue  in  a  material  point, 
althoi^h  the  variance  be  occasioned  by  a  mistake,  must  still  remaui 
liable  for  that  variance. 

The  principles  of  these' cases  we  consider  foimded  in  sound  morals 
and  law.  They  rest  upon  the  ground -that  the  party  selling  property 
must  bepresiuned  to  know  whether  the  representation  which  he 
^makes  of  it  is  true  or  false.  If  he  knows  it  to  be  false,  that  is  fraud 
of  the  most  positive  kind;  but  if  he  does  not  know  it,  then  it  cau 
only  be  from  gross  negligence :  and  hi  contemplation  of  a  Court  of 
equity,  representations  fomided  on  mistake,  resulting  from  such 
negligence,  is  fraud.  6  Ves.  180.  189.  Jeremy,  385,  386.  The  pur- 
chaser confides  in  it,  upon  the  assumption  that  the  owner  knows  his 
own  property,  and  truly  represents  it ;  and,  as  was  well  argued  in 
the  case  in  Granch,  it  is  immaterial  to  the  purchaser  whether  the 
misrepresentation  proceeded  from  mistake  or  fraud.  The  injury  to 
him' is  the  same,  whatever  may  have  been  the  motives  of  the  seller. 

We  will  next  inquire  whether  the  misrepresentation  in  this  case 
comes  up  to  the  rule  which  has  b^n  laid  down.  In  the  first  place, 
it  must  be  of  matters  af  fact ;  and  it  has  been  arg:ued  by  the  appel- 
lant's counsel,  that  the  letter  of  the  21st  of  January,  1833,  dia  not 
profess  to  state  matters  of  fttct,  but  to  express  opinions.    It  is  cer- 
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tainly  tnie,  that  matters  of  opinion  between^parties  dealing  on  equal 
terms,  although  falsely  stated,  are  not  relieved  against;  because  Uiey 
are  not  presumed  to  mislead,  or  influence  the  other  party,  when  eacn 
has  eqiml  mcf&ns  of  information.  But  wjb  consider  the  representia*^ 
don  in  this  case  not  the  expression  of  opinion,  but  the  statement  of 
facts.  The  appellant,  in  giving  a  description  of  a  mine  in  Virginia, 
which  he  desired  tabe  exhibited  to  the  appellee  in  New  York,  8a3rs, 
that  one  hundred  feet  on  the  vein  had  been  developed,  which  proved 
to  be  very  rich,  much  richer  than  any  thing  yet  discovered  in  the 
United  States.  That  the  surface  was  rich  in  gold ;  that  the  forma- 
tion was  quite  wide,  and  in  one  place  twelve  feet ;  that  the  veins 
were  disseminated  throughout  the  whole  formation,  in  threads  of 
from  two  to  six  inches  wide ;  and  that  there  was  ore  from  the  mine 
that  would  without  doubt  give  several  hundred  pennyweights  of 
gold  to  the  hundred  pounds.-  Now,  as  to  one  of  these  statements, 
beyond  all  question  it  is  a  matter  of  fact ;  we  mean  the  one  which 
describes  the  width  of  the  formation  and  veins. 

Haviiiff  made  a  personal  examination,  he  declares  the  formation 
to  be  wide,  gives  the  actual  width  in  one  place,  and  then  the  width 
of  the  vems,  iu  terms  not  of  conjecture,  but  of  the  most  positive 
assertion.  He  gives  their  dimensions  by  feet  and  inches.  This  state- 
ment, then,  comes  up  to  the  standard  of  mathematical  certainty. 
And  even  in  regard  to  the  others,  he  does  not  profess  to  speak  of 
them  from  conjectiure,  but  speaks  of  them  as  they  are,  without  qimli- 
ficatioii.  Take,  for  example,  this: — ^The  surface  fa  rich  in  gold. 
Not  that  he  thinks  it  will  turn  out  to  be  rich,  but  that  it  fa  rich.  It 
was  argued,  that  there  was  no  standard  by  which  to  decide  what 
quantity  of  gold  would  justify  calling  it  rich.  There  fa  none  by 
wliich  it  can  be  decided  with  mathematical  certainty :  but  the  law 
does  not  require  it.  Suppose  that  a  seller  was  to  describe  to  a  dis- 
tant purchaser,  a  tract  of 'land  as  being  rich,  and  it  were  proven  to 
be  poor,  or  very  poor.  Can  it  be  that  a  Court  of  equity  would  not 
give  relief  in  such  a  case  ?  The  certainty  in  the  one  case  is  as  great 
as  in  the  other ;  and  the  misrepresentation  as  to  richness  must  be 
proven  iu  each  case,  by  the  evidence  of  those  who  imderstood  the 
quality  of  the  one  or  the  other. 

In  the  next  place  the  mfarepresentation  must  be  of  something 
material,  constitutuig  an  inducement  or  motive  to  the  appellee  to 
purchase,  and  by  which  he  has  been  actually  mfaled  to  hfa  injury. 

Now,  in  our  opinion,  that  fa  emphatically  th«*  case  in  the  suit 
before  iis.  The  mine,  we  think,  not  only  constituted  a  motive,  but 
the  sole  motive  to  the  piurchaser :  he  was  induced  to  purchase  an 
interest  at  a  high  price,  in  that  which  has  turned  out  to  be  worth- 
less; and  he  has,  therefore,  been  mfaled  greatiy  to  his  injury. 

It  must,  in  the  next  place,  be  in  something  in  which  the  one  party 
places  a  l^own  trust  and  confidence  in  the  other. 

Nothing  could  be  stroiiger  than  the  confidence  here,  becau^  the 
appellee  had  never  seen  the  mine,  and  the  appellant  knew  it ;  the 
appellee  had  seen  the  letter  of  description  and  specimens,  and  the 
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appellant  knew  that  he  had ;  the  appellee  confided  in  the  truth  of 

the  appellant's  representation,  and  ms  skill  in  mines,  and  in  mining 

operations,  and  the  appellant  knew  that  he  did. 

But  it  has  been  earnestly  contended  at  the  bar,  that  whatever 
might  be  the  effect  of  misrepresentation  in  cases  in  which  tliere 
was  nothing  to  countervail  it ;  that  in  this  case,  at  least,  it  cannot 
avail  the  appellee,  on  account  of  the  particular  character  of  the 
contract. 

The  purchase  of  an  interest  in  the  gold*  mine  was  made  through 
the  agency  of  Charles  H.  Richards,  acting  for  himself  and  others, 

.  and  amongst  them,  for  the  appellee.  Richards,  by  his  letter  of  the 
18th  June,  1833,  to  the  appellant,  amongst  other  things,  said,  ^  But 
after  all  the  i^bove  named  gentlemen  (amongst  whom  was  Uie  ap- 
pellee,) had  seen  your  letter,  we  concluded,  at  any  rate,  we  would 
look  at  the  samples  of  ore,  and  have  done  so,  and  your  letter  de- 
scnbing  the  premises  to  N,  R.  (Nathaniel  Richards,)  he  read  to  us. 

'  The  ore  is  rich  beyond  dispute ;  but  how  much  there  is  of  it,  re- 
mains to  be  seen.  In  regsird  to  the  extent  of  the  urine,  and  its 
richness,  we  must,  of  course,  rely  on  your  judgment"  The  appel- 
lant in  his  letter  of  the  21st  of  Jmie,  1833,  in  reply  to  the  above 
letter  of  Charles  H.  Richards,  speaking  of  the  gold  mine,  says :  ^  I, 
however,  sell  it  for  what  it  is,  gold,  or  snow  balls ;  and  I  leave  it  to 
you  to  4^ide,  whether  you  will  take  it  at  my  price,  or  not*'  It  is 
said  that  the  contract  having  been  concluded,  upon  the  basis  of  this 
correspondence,  the  purchase  was  one,  with  all  faults ;  that  is  in 
effect,  that  the  seller  was  absolved  from  all  liabiUty,  by  reason  of 
any  representation  which  he  had  made,  in  relation  to  the  mine. 

In  support  of  this  proposition,  several  cases  have  been  cited  at 
the  bar :  let  us  examine  them. — ^The  case  of  Baglehole  vs.  Walters, 
3  Camp.  154,  was  this :  The  defendant  being  about  to  sell  a  vessel, 
the  subject  of  the  suit  had  printed  particulars  of  sale,  of  which  a 
copy  WAS  delivered  to  the  plaintiff,  in  the  following  words :  "  For 
sale,  the  good  brig  Iris,  burthen  per  register  208  tons;  will  carry  17 
keels  of  coal  and  glass,  or  300  loads  of  timber :  has  lately  deli- 
livered  a  cargo  of  sugar  from  the  West  Indies,  in  excellent  condi- 
tion ^  is  well  found  in  all  kind  of  stores,  which  are  in  good  condi- 
tion. Hull,  masts,  yards,  standing  and  running  rigging,  with'  all 
iiatnlts,  as  tliey  now  lie."  The  plaintiff  purchased  two-thirds  of  the 
ship,  which  defendant  conveyed  to  him  in  the  common  form.  ^  The 
planltiff^  undertook  to  prove,  that  at  the  time  of  the  sale,  the  ship 
had  several  secret  defects  m  her ;  that  these  were  known  to  the  de- 
fendant ;  and  that  he  did  not  disclose  them  to  the  plaintiff.  And  he 
relied  upon  a  previous  case  of  Mellish  vs.  Motteaux,  Peake's  Cases, 
215,  in  which  Lord  Kenyon  had  held  that  the  seller  of  a  ship  is 
bound  to  disclose  to  the  buyer,  all  latent  defects  known  to  him ;  ob- 
serving that  the  terms  to  which  the  plaintiff  acceded  of  taking  the 
ship  with  all  faults,  and  without  wananty,  must  be  imderstood  to 
i^te  only  to  those  faults  whtch  the  plainuff  could  have  discovered, 
or  which  the  defendants  were  unacquainted  with.    But  Lord  Ellen- 
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bonmghf  diaapproying  of  the  doctrine  of  the  case  above  cited ;  held 
that  where  a  ship  is  sold  with  all  faults,  the  seller  is  not  liable  to  an 
action,  in  respect  of  latent  defects  which  he  knew  of  without  dis« 
closing  at  the  time  of  the  sale,  unless  he  used  some  artifice  to  con- 
ceal  them  from  the  purchaser. 

In  the  same  volume  of  Campbell,  505,  a  case  is  reported  of 
Schneider  and  another  t;^.  Heath,  which  was  tried  before  Mansfield, 
Chief  Justice ;  the  opinion  exprei^ed  by  the  Chief  Justice  is  founded 
in  so.  much  good  sense  and  justice,  that  we  should  have  felt  dis- 
posed, in  a  conflict  of  authorities,  to  have  adopted  it,  even  if  it  had 
not  been,  as,  in  the  sequel  of  this  opinion,  we  shall  show  it  was, 
subsequently  recognised  and  acted  upon  by  the  Court  The 
opinion  is  in  these  words :  <<  The  words//  that  is,  yith  all  faults  as 
they  lie, "  are  very  large  to  exclude  the  buyer  from  calling  upon  the 
seller  for  any  defect  in  the  thiilg  sold ;  but  if  the  seller  was  guil  y 
of  any  positive  fraud  in  the  c^ise,  these  words  will  not  protect  him. 
There  might  be  such  fraud,  either  in  a  false  representation,  o  In 
using  means  to  conceal  some  defect  I  think  the  particular  is 
evidence  here,  by  way  of  representation ;  that  states  the  hull  to  be 
nearly  as  good  as  when  launched,  and  that  the  vessel  required  a 
most  trifling  outfit  Now,  is  this  true  or  false?  If  false,  it  is  a 
fraud,  which  vitiates  the  contract.  What  was  the  fact  ?  The  hull 
was  worm-eaten,  the  keel  was  broken,  and  the  ship  coulft  npt  be 
rendered  seaworthy,  without  a  most  expensive  outfit  The  agent 
teUs  us  he  framed  this  particular,  without  knowing  any  thing  of  the 
matter.  But  it  signifies  nothing,  whether  a  man  represents  a  thii^ 
to  be  different  from  what  he  knows  it  to  be,  or  whedier  he  makes  a 
representation  which  he  does  not  know  at  the  time  to  be  true  or 
feuse,  if  in  point  of  fact  it  turns  out  to  be  &ise.V  As  it  appeared  in 
the  case  that  means  had  been  taken,  fraudulently,  to  concml  the  de-^ 
fects  in  the  ship's  bottom,  the  case  may  not  be  an  authority  in 
favour  of  the  opinion  above  quoted ;  yet  it  serves  to  show  that  the 
doctrine  on  this  subject  was  not  then  settled.  About  the  time  that 
this  last  case  was  decided,  the  case  of  Pickering  m,  Dowson,  re- 
ported  in  4  Taun.  779,  was  decided  in  the  Common  Pleas.  That 
also  was  the  sale  of  a  ship,  with  all  fiiults.  A  copy  of  the  parti- 
culars was  deUvered  by  the  seller  to  the  buyer,  which,  amongst 
other  things,  represented  the  ship  as  being  copper  frtstened,  and  as 
having  recently  undergcme  a  thorough  repair.  It  was  proven  that, 
die  ship  was  not  copper  fastened,  and  that  the  do^dant  knew  she 
was  leaky.  The  Court  adhered  to  the  doctrine  of  Lord  Ellenbo- 
rough,  in  Baglelnrie  v$.  Walters,  and  held  that  the  seller  was  not 
responsible.  Now,  it  will  be  observed,  that  all  these  cases  were 
cases  of  ships,  where  the  thing  whidi  was  the  subject  matter  of  the 
contract  was  in  such  situation  that  the  buyer  had  a  fiill  importu- 
nity to  inspect  and  examine  the  truth  of  the  representatioci ;  and 
this  we  take  to  be  the  ground  of  decision  in  them.  Th6  mwining» 
eays  Heath  Justice,  in  Pidcering  v$.  I>0W8on,  of  sriling  with  all 
faults,  is,  <<that  the  purchaser  shall  make  use  of  his  eyes  and  on* 
n2 
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derstaiidiiig  to  discover  whai  ikults  there  axe/'  Tliis  implies,  in 
our  opinion,  that  the  thing  mnst  be  iu  such  situation  as  to  enable 
him  to  make  use  of  his  eyes  and  understanding ;  and  accordingly, 
in  that  case,  <<  the  full  opportunity  of  the  purchaser  to  inspect  and 
examine  the  truth  of  the  representation/'  is  mcluded  in  the  margmal 
note  of  the  case^  as  one  of  the  terms  of  the  propositioti  which  ex- 
empts the  seller  from  Uability. 

Now  we  think  that  this  case  is  strikingly  contradistinguished 
from  that  in  the  most  important  particular ;  that  in  this  the  ptu*- 
chaser  had  not  full  opportimity  to  inspect  and  examine.  It  is  tme, 
that  it  would  have  been  in  the  purchaser's  power  to  have  travelled 
some  hundreds  of  miles  to  Virginia,  to  examine  the  mine  ;.so  it  was  in 
the  case  which  has  been  ouoted  from  Johnson's  Chancery  Reports ; 
but  the  Chancellor  does  not  even  intimate  an  idea  that  it  was  ne- 
cessary for  him  to  do  so :  so  also  in  the  case  of  Sherwood  vm.  Sal* 
mon,  5  Day's  Reports,  439,  the  purchaser  might  by  extraordinary 
diligence  have  examined  the  land ;  but  the  Coiurt,  in  reference  to 
this  very  subject,  say,  that  whe^e,  from  the  remote  situation  of  the 
land,  or  any  other  cause,  a  contract  is  made  for  the  sale  of  land, 
without  viewing  it,  there  is  the  same  reason  that,  the  seller  should 
be  responsible  lor  a  false-  affirmation  respecting  its  quality,  as  for 
any  other  fraud. 

We  tliink  we  may  safely  lay  down  this  principle,  that  wherever  a 
sale  is  made  of  property  not  present,  but  at  a  remote  distance,  which 
the  seller  knows  the  purchaser  has^  never  seen,  but  which  he  buys 
upon  the  representation  of  the  seller,  relying  on  its  tnith,  then  the 
representation,  in  effect,  amounts  to  a  warranty ;  at  least,  that  the 
seller  is  bound  to  make  good  the  representation.  No  part  of  the 
IVAsoning  of  ,the  cases  which  we  have  been  reviewing  applies  to 
such  a  case ;  they  proceed  upon  the  idea,  that  where  the  subject  of 
the  sale  is  open  to  the  inspection  and  examination  of  the  buyer, 
it  is  his  own  folly  and  neghgence  not  to  examine.  Chancellor  Kent, 
im  the  second  volume  of  his  Commentaries,  484, 485,  has  justly  said, 
that  the  law  does  not  go  to  the  romantic  length  of  giving  indemnity 
against  the  consequences  of  mdolence  and  folly,  or  a  careless  indif- 
ference to  the  ordinary  and  accessible  means  of  information.  We 
think  that  this  imputation  cannot  be  made  with  any  j)ropriety 
against  the  appellee.  The  subject  of  the  purchase  was  several  hun- 
dred miles  from  him ;  h6  had  never  seen  it ;  the  seller  knew  that 
he  had  never  seen  it;  in  this  situation  he  made  a  representation, 
both  by  description  in  his  letter,  and  by  the  exhibition  of  specimens; 
the  appellee  bought  upon  the  faith  of  that  representation,  tlie  appel- 
lant knowing  that  the  appellee  had  read  the  letter  and  seen  the 
samples :  finally,  the  appellee  had  a  double  confidence  in  the  ap- 
pellant ;  first,  in  his  integrity,  and  secondly^  in  his  skiO  in  mining ; 
and  the  appellant  admits  his  belief  that  the  appellee  had  this  double 
confidence  in  him. 

If,  under  these  circumstances,  the  seller  were  not  bound  by  his 
representation,  we  know  not  in  what  cases  we  ought  to  apply  the 
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well-kiTown  and  excellent  maxim,  "fides  servanda  esti'*  We  have 
now  compared  the  cases,  and  upon  principle,  have  shown,  that  they 
do  not  apply  to  this.  But  we  will  conclude  our  opinion,  by  refcr- 
rhig  to  a  case,  later  thwi  all  those  which  we  have  been  examining, 
the  reasoning  of  which  is  conclusive,  as  we  think,  in  favour  of  the 
view  which  we  have  taken.  It  is  the  case  of  Shepherd  vs.  Kain, 
5  Bam.  &  Al.  240.  It  was  a  case  for  the  breach  of  warranty,  as 
to  the  character  of  a  ship.  The  advertisement  for  the  sale  of  the 
ship  described  her  as  a  copper  fastened  vessel ;  but  there  were  sub- 
joined these  words :  "  The  vessel,  with  her  stores  as  she  now  lies, 
to  be  taken  with  all  faults,  without  allowance  for  any  defects 
whatever."  It  appeared  at  the  trial,  that  the  ship  when  sold,  was 
only  partially  copper  fastened,^  and  that  she  was  not  what  was 
called  in  the  trade,  a  copper  fastened  vessel.  It  appeared  also,  that 
the  plaintiff,  before  he  bought  her,  had  a  full  opportunity  to  ex- 
amine her  situation. 

The  Court  said,  the  meaning  of  the  advertisement  must  be  that 
the  seller  will  not  be  responsible  for  any  faults  which  a  copper  fas- 
tened ship  may  have.  Suppose  a  silver  service  sold  with  all  faults, 
and  it  turns  out  to  be  plated;  can  there  be  any  doubt  that  the 
vendor  would  be  liable  ?  With  all  faults,  must  mean,  which  it  may 
have  consistently  with  its  being  the  thing  described.  Here,  the  ship 
was  not  a  copper  fastened  ship  at  all ;  and  therefore  the  verdict  was 
right.  This  case  decides,  that  even  where  the  plaintiff  had  a  full 
opportunity  of  examination,  the  term,  all  faults,  did  not  exempt  the 
seller  from  Uability  for  any  defect  but  what  was  consistent  with  it5 
being  the  thing  described;  and,  in  effect,  that  the  description 
amounted  to  a  warranty.  In  the  case  before  us,  where  the  appellee 
had  no-  opportmiity  for  examination,  (and  in  that  respect  the  case  is 
much  stronger  in  his  .favour  than  the  one  just  cited,)  the  terms  of  the 
sale,  in  our  opinion,  put  upon  the  appellee  no  hazard  or  risk,  biXit 
those  which  were  consistent  with  the  mine  being  such  as  it  was  de- 
scribed;  that  those  terms  in  no  degree  exempted  him  from  liability 
for  misrepresentation ;  but  if  the  mine  had  been  such  as  describeo, 
then  that  they  would  have  exempted  him  from  any  liability  for 
failure  in  its  anticipated  produce. 

It  may  be,  that  the  appellant  made  the  representation  under  the 
influence  of  delusion ;  but  it  is  sufficient,  to  decide  this  case,  for  us- 
to  know  that  the  representation  was  untrue  in  material  parts  of  it. 
The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Mr.  Justice  Stort  dissenting. — 

In  this  case  I  have  the  misfortune  to  differ  from  a*  majority  of  my 
brethren.  The  bill  seeks  to  set  aside  and  rescind  an  executed  con- 
tract, upon  the  ground  of  gross  premeditated  fraud,  the  contract 
being  confessedly  one  of  great  hazard  and  founded  in  speculation. 
The  answer  fully  and  pointedly  denies  every  allegation  of  fraud, 
and  insists  upon  the  most  perfect  good  faith.  The  decreei  by  re- 
scinding the  contract,  affirms  th^  material  charges  of  fraud  stated  in 
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the  bill  After  a  careful  consideration  of  the  evidence  in  the  ^K^oord, 
my  opinion  is^  that  there  i»iio  just  foundation  for,  or  proof  these 
diai^es.  I  do  not  propose  to  review  the  evidence,  diougb'  S&b  a 
very'difisrent  view  of  it  fJrom  what  has  been  expressed  in  the  opi- 
nion dwfered  by  my  brother  Barbour;  and  there  are  many  facts 
and  circumstances^  which  have  struck  my  muid  with  great  force, 
which,  I  regret  to  find,  are  not  deemed  of  equal  importance  by 
my  brethren.  I  am  oiot  willing,  by  my  silence,  to  sanction  im- 
putations upon  the  appellant,  which  cast  so  deep  a-  shade  upon 
nis  character,  which  the  record  showsitts  hitherto  been  witfiout 
stain  or  reproach.  In  my  opinion,  the  appellant  stands  acquitted 
of  fraud,  the  victim,  if  you  pleaise,  of  a  heated  and  deluded  imagina- 
tion, indulging  in  golden  dreams ;  but  in  this  respect  he  is  in  the 
same  predurament  with  the  appellee,  and  none  other. 

Mr.  Justice  McLean  dissented,  stating  that  he  agreed  altogether 
with  Mr.  Justice  Story. 

Mr.  Justice  Baldwin  dissented,  both  as  to  the  facts,  and  the  law 
as  stated  in  the  opinion  of  the  Court  delivered  by  Mr.  Justice 
Barbour. 

On  appeal  from  the  Oircuit  Coiut  of  die  United  States  for  the 
southern  district  of  New  York.  This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  from  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New  York,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  adjudged  and  decreed  by 
this  Court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  affirmed,  with  costs. 


NoTB. — ^The  counsel  for  the  appellant  afterwards  presented  a 
petition,  praying  for  a  re-hearing  of  this*  case,  but  the  Coiurt  unani- 
mpusly  overrule  Uie  application. 


JANUARY  TERM,  1889.  45 


WlLLIXSL  Ross  Amo  HXITBT  KlHOy  PLAnTtlFFS  IN  BBBOB,         JaXXS 
S.  DurVAL  AND  OTHSBSy  DbVXHDAMTS  JH  EBBOBr 

A  hidfBiMit  WM  obliiiMd  in  the  Ciraiiit  CWt of  the  UniMd .4ftatM  fiw.the  iJikricto!) 
.  Vsiiott.  i 


sfiott,  ID  BeeOTibar,  18S1,  and  a  wnt  of  fieri  Ckim  wm  iipM  on  tfaia  jadgmeiit  in 
Janoaiy,  ISSS,  which  wee  not  reCnraed ;  and  no  other  exebution  wae  iMoed  ahtil  Aogwl^ 
1886,  when  a  eapiae  ad  MtMadendntti  waa  iMued  againit  the  defendant  Held,  thai 
this  exeeption  iMoed  illagal^,  in  Aneeqinence  of  the  lapae  of  tune  belwMn  the  raodition 
of  the  jodgnwnt;  and  the  iawingye  -esecution  in  1886. 


The  Teault  of  the  opinion  of  the  Suprane  Conrt,  in  the  caae  of  Wayman  vt,  Soothanl, 
10  MTheat.  1,  (6  Cond.  R.  l.)deliTered  bj  Mr.Chief  Juatioe  Manhali,  waa,  that  the  «zeco- 
tipn  lawa  of  Kentocky^haTttig  paaied  aobeeqaent  to  the  pioceai  acta,  did  not  apply  to  ez- 
eeotioaaiaaoedby  the  CiicoitCoiifti  of  the  United  States;  and  that  under  the  judiciary 
and  proeew  acta,  the  Courts  had  power  to  regulate  proceedinga  o"  executions.  The 
power  of  Uie  Ckmrt  to  adopt  attch  rules,  was  not  embriued  in  tfwBoint  ceilifi^ 
dedaion  of  the  Court,  and  waa  not  expressly  ad|udgM;  but  it  ia  the  dear  rceuH  of  the 
argument  of  the  Coivi 

The  Act  of  the  Legislatifte  of  Virginia,  in  1792,  to  regukte  pwweedmgs  on  judgments,  is 
substantial^  and  tschnicaUy  a  Kinitation  on  judgments ;  and  ia  not,  thereme,  ^  act  to 
regulate  process.  It  is  a  limitation  law,  and  is  a  rule  of  property ;  and  under  the  34th 
section  of  the  Jodidary  Act,  ia  a  rule  of  dedsioh  for  the  Courts  of  the  United  States. 

The  Act  of  the  Legislature  of  Virginia,  of  179S,  limits  actions  and  executions  on  judg^ 
ments  rendend  in  the  state  Coints;  and  the  eame  rule  knuat  be  applicable  to  judgments 
obcabed  in  the  Courts  of  the  United  Statea. 

TTie  proceas  Act  of  CoMress,  of  1828,  was  passed  shortly  after  the  decision  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Wsyman  w.  Soutfianl,  and  the  United  Statea 
Bank  aa.  Halstead;  and  waa  intended  aa  a  legishuive  sanctjog  of  the  opinions  Of  the 
CoQit  in  dioee  caaea.  The  power  given  to  the  Conrta  of  the  United  Sta^  by  Oiis  act, 
to  make  rulee  as  a  regulation  of  proceedings  on  final  process,  so  as  to  conform  the  same 
to  tfaooe  of  state  laws  on  die  same  subject;  extends  to  future  lo^slation,  and  as  well  to 
tiie  modes  of  proceeding  on  executions,  as  on  the  forms  of  write. 

Acta  of  limitatien  are  of  daily  oegniiance  in  the  Courts  of  the  United  Statea;  and  in  filing 
the  ri|^  of  p   tiea,  they  muat  be  regaided  as  well  in  the  foderal  as  in  the  state  Cor  ts. 

The  rule  is  well  settled,  that  to  aToid  a  statute,  a  party  must  show  himself  to  be  within  its 
axesptiona. 

A  declaration  in  tiia  Circuit  Court  of  the  United  States  for  the  Virginia  district  slated  die 
pialntiflstobe  **  merchants,  and  partners  trading  under  the  firm  and  by  the  name  and  style 
of  DuTsl  dc  Co.*  of  Philadelphia,  in  PennsyWenia."  This  was  iosuffident  to  give  juris- 
(fid^  to  the  Court  in  the  action ;  if  the  exception  had  been  taken  by  plea,  or  L^  writ  of 
errok^  within  the  Bmllation  of  auch  writ. 

OoMyuethin  of  tiia  Act  of  Umifirtions  of  Virginia  of  1829.  It  is  a  aound  prindple,  that 
whera  a  statute  of  limitations  piescribes  the  time  within  which  suit  shall  be  bnnight,  or 
an  act  done^  and  a  part  of  the  time  has  elapsed,  effect  may  be  given  to  the  act;  and  the 
time  yet  to  ran  bdng  a  rsaaonshle  part  of  the  whole  time,  wiL  be  considered  the  limita- 
tfoo  hi  die  mind  of  the  legislatnre  in  audi  caaea.    Thia  rule  ia  bdiiwred  to  be  founded  on 


IN  error  to  the  Circuit  Court  of  the  Uaited  States  for  the  Eastern 
District  of  Virginia. 

On  the  7th  of  December,  1A21,  JameA  $%.  Duval,  T^wis  Duval, 
and  John  Rheinhart  obtain^  a  judgment  against  William  Ross.  A 
writ  of  fieri  facias  was  issued  on  the  jud^ent,  on  the  lOth  of  Janu- 
ary, 19i«,  which  was  never  returned.  No  other  execution  was  is- 
sued on  the  judgment  until  the  1 1th  of  August,  1836.  A  capias  ad 
satisfSau^iendum  was  then  sued  out,  and  executed  on  the  body  of 
Ross,  who  gave  up  property  in  disdiarge  of  his  body,  and  entered 
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into  a  bond  with  Henry  King  as  surety  for  the  forthcoming  of  the 
property,  on  the  day  and  at  the  place  of  sale.  This  bond  was  for- 
feited, and  a  motion  was  made  upon  it  for  an  award  of  execution — 
the  ajv^ard  of  execution  was  opposed  on  the  ground  of  the  lapse 
of  time  between  the  rendition  of  the  judgment  and  the  award  of 
execution,  in  August  1836 ;  and  it  was  insisted  that  the  execution 
had  issued  illegally,  and  that  the  same,  as  well  as  the  forthcoming 
bond  taken  under  it,  ought  to  be  quashed. 

The  Circuit  Court  overruled  the  motion  to  quash  the  execution 
and  the  bond ;  and  gave  judgment  for  the  plaintiff  for  the  amount 
of  the  bond. 

The  defendants  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Robinson  for  the  plaintiffii  in  error ; 
and  by  Mr.  Nicholas  for  the  defendants. 

For  the  plaintids  in  error,  the  following  points  were  submitted  to 
the  Court! 

1.  That  it  having  been  laid  down  in  Wayman  us.  Southard,  10 
Wheat  24,  that  the  14th  section  of  the  judiciary  act  must  be  under- 
stood as  giving  to  the  Courts  of  the  Union  the  power  to  issue  exe-* 
cutions  on  their  judgments,  and  that  section  declaring  that  the  writs 
issued  shall  be  agieeable  to  the  principles  and  usages  of  law,  the 
Court  in  determimiig  withui  what,  time  executions  maybe  issued 
^^  agreeable  to  the  principles  and  usages  of  law,V  should  adopt  the 
rule  of  decision  prescribed  by  the  34th  section,  to  wit :  the  Idws  of 
the  state  in  cases  where  they  apply.  In  thii  view  the  Virginia  act 
of  1792  would  give  the  rule ;  and  there  being  no  proof  that  the  per- 
sons entitled  to  the  judgment  were  not  within  the  commonwealth  at 
the  time  of  the  judgment  being  awarded,  the  second  execution,  and 
the  forthcoming  bond  taken  under  it,  should  be  quashed.  Even  if 
there  were  such  proof,  it  would  be  of  no  avail,  since  the  Virginia  act 
of  1826.     Sup.  to  Rev.  Coda  of  1819,  p.  260,  §  3. 

2.  That  if  in  determining  within  what  time  writs  of  execution 
may  be  issued  "  agreeable  to  the  principles  and  usages  of  law,"  the 
Comt  should  resort  for  a  rule  of  decision  to  the  common  law  of 
England;  still  the  second  execution  must  be  held  to  have  issued  ille- 
gally, and  the  Court  should  quash  that  and  the  bond  also :  because 
at  common  law,  though  execution  had  issued  within  the  year,  yet 
unless  it  were  returned  and  filed,  a  second  execution  could  not  issue 
after  the  year. 

3.  That  if  the  process  act  be  considered  as  giving  the  xule,  and 
the  inquiry  be  what  was  the  mode  of  process  used  and  allowed  in 
Virginia,  in  this  r©«poct,  i«  178Q,  still  the  result  must  be  the  same ; 
because  the  mode  of  process  must  either  have  been  according  to  the 
common  law,  or  according  to  the  statutes  of  Virginia.  The  common 
law  riile  has  already  been  stated ;  and  the  statutes  remaining  in  force 
in  1789  will  be  of  no  help  to  the  judgment  creditors.  According  to 
these  statutes,  no  judgment  was  of  force  longer  than  seven  years. 
See  reference  to  them  in  note  to  I  Rev.  Code  of  1819^  p.  489. 
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Mr.  Robinson,  for  the  plaintifis  in  error,  argued — 

The  proposition  maintained  in  the  Court  of  the  United  States  for 
the  district  of  Virginia  was  this :  that  upon  a  judgment  in  that  Court, 
if  execution  has  once  issued,  though  it  might  never  be  returned,, 
a  second  execution  might  issue  afterwards,  indefinitely  as  to  time. 
In  other  words,  that  there  was  no  limitation  of  time  within  which 
the  issuing  of  the  second  execution  was  confined. 

This  proposition  has  been  advanced  in  Virginia  for  the  first  time 
in  this  cause,  and  the  period  at  which  it  is  urged  is  remarkable. 

It  would  not  have  been  very  surprising  to  have  heard  it  a  few 
years  ago,  when  the  English  Courts,  and  some  of  the  American, 
seemed  to  set  at  defiance  all  the  statutes  of  limitation  which  the 
widdom  of  the  legislature  had  prescribed.  But  it  is  remarkable  that 
it  should  be  urged  now,  when  the  Courts  everywhere,  both  in 
England  and  America,  are  construing  all  statutes  of  limitation 
according  to  their  plain  meaning,  and  giving  to  them  full  effect. 
When  the  parliament  of  England  and  the  state  legislatures,  to  make 
the  limitation  more  certaii>,are  requiring  a  written  acknowledgment 
of  debt  to  remove  a  case  from  the  operation  of  the  statute ;  when 
the  Courts  of  £k[uity,  in  cases  where  no  statute  applies,  are  en- 
forcing, with  almost  the  regularity  and  certainty  of  a  statute,  the 
rul^  adopted  by  them  for  repressing  antiquated  and  stale  demands ; 
and  when  the  best  legal  writers  of  the  day  are  supporting  the  policy 
of  the  statutes,  with  commendable  earnestness  and  ability. 

In  a  late  work,  which  has  added  not  a  little  to  the  reputation  of  a 
nlember  of  this  bench,  it  is  said  that  <<  Laws  thus  limiting  suits  are 
founded  in  the  noblest  policy ;  they  are  statutes  of.  repose,  to  quiet 
titles,  to  suppress  frauds,  and  to  supply  the  deficiency  of  proofs  from 
the  ambiguity  and  obscurity  of  transactions.  They  presume  that 
claims  are  extinguished,  because  they  are  not  litigated  within  the 
prescribed  period.  They  take  away  all  solid  grounds  of  complaint, 
because  they  rest  on  the  negligence  or  laches  of  the  party  himsel£ 
They  quicken  diligence,  by  making  it  in  some  measure  equivalent 
to  right  They  discourage  litigation,  by  burying  in  one  common 
receptacle  all  the  accumulations  of  psist  times,  which  are  unexplained 
and  have  now  become  inexplicable.'^  This  passage  is  from  page 
483  of  the  Conflict  of  Laws.  The  author  adds,  that  it  has  been  said 
by  Voet,  with  singular  felicity,  that  controversies  are  limited,  lest 
they  should  be  immortal  while  men  are  mortal. 

Shall  I  be  told 'that  the.  policy  in  which  statutes  limiting  actions 
are  founded,  does  not  apply  to  the  limitations  of  executions  ajfter 
judgment    This  surely  is  not  so. 

^  far  from  its  being  the  case,  we  are  told  by  the  common  law 
writers,  that  where  execution  is  not  sued  out  within  a  year  after  the 
judgment,  the  Court  concludes  that  the  judgment  is  satisfied  and 
extinct;  and  acts  upon  this  presumption  by  declining  to  issue  a  new 
execution.     3  Black.  Com.  421. 

And  where  execution  has  issued  within  the  year  and  neter  been 
returned,  the  presumption  of  satisfaction  is  equally  strong. 
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For  if  it  had  been  put  into  the  hands  of  an  officer,  we  may  reason- 
ably conclude  that  tne  creditor  would  have  proceeded  against  the 
officer.  If  Jie  has  not  proceeded  against  the  officer^  the  presumption 
is  that  the  execution  had  not  been  deUvered  to  an  officer.  And  hii' 
failure  to  deliver  it  to  an  officer,  is  best  accounted  for  by  supposing 
that  the  claim  had  been  adjusted  between  the  parties.  The  common 
law  rule  conformed  to  this  reasoning ;  for  it  wul  be  presently  shown 
that  it  placed  the  creditor  who  took  out  execution  and  never  returned 
it,  imon  the  same  footing  with  him  who  had  taken  out  none. 

The  presumptions,  then,  which  lie  at  the  bottom  of  the  statutes 
limiting  actions,  are  equally  applicable  to  limitations  of  execution. 
And  if  the  present  decision  should  be  sustained,  it  will  be  in  op- 
position to  those  presumptions,  and  opposed  to  the  general  spirit 
which  nowpijBvails  both  in  legislative  bodies  and  judicial  tribunals. 
This  circumstatice  should  induce  the  Court  to  look  well  into  the  par- 
ticular case,  and  see  whether  the  decision  is  rendered  necessary  by 
the  Acts  of  Congress. 

It  is  admitted  that  every  nation  must  have  a  right  to  settle  for  it- 
self the  times  within  which  judicial  proceedings  may  be  car- 
ried on  in  its  own  Courts ;  and  if,  indeed.  Congress  has  enacted,  that 
upon  a  judgment  in  a  Circuit  Court  of  the  United  States,  where 
execution  has  once  issued,  a  new  execution  may  issue  at  any  time 
afterwards ;  though  we  may  think  such  an  enactment  unwise ;  it 
must  nevertheless  be  conformed  to. 

Has  Congress  so  enacted  ?  We  certainly  can  find  no  such  enact- 
ment in  terms.  If  there  be  any  such,  it  is  not  a  direct  provision  of 
Congress,  but  an  indirect  one. 

Has  Congress. so  enacted,  directly  or  indirectly?  In  the  act  esta- 
blishing the  judicial  Courts  of  the  United  States,  immediately  after 
specifying  the  Courts  which  are  established,  and  their  jurisdiction, 
comes  the  fourteenth  section,  which  prescribes  the  means  of  carrying 
that  jurisdiction  into  eflfect. 

It  declares  that  "  all  the  belbre  mentioned  Courts  of  the  United 
States  shall  have  power  to  issue  writs  of  scire  facias,  habeas  corpus, 
and  all  othear  writs  not  specially  provided  for  by  statute,  which  may 
be  necessary  for 'the  exercise  of  their  respective  jurisdictions  and 
agreeable  to  the  principles  and  usages  of  law.**  This  act  was  ap- 
proved the  24th  of  September,  1789.     1  Story's  Law  U.  S.  59. 

The  act  to  regulate  processes  was  approved  a  few  days  after,  viz. 
on  the  29th  of  September.  It  declares  that  until  further  provision 
shall  be  made,  and  except  where  by  this  act  or  other  statutes  of  the 
United  States  is  otherwise  provided,  the  forms  of  writs  and  execu- 
tions, except  their  style  and  modes  of  process,  in  suits  at  common 
law,  shall  be  the  same  in  each  state  respectively  as  are  now  used  or 
sdlowed  in  the  Supreme  CoUrts  of  the  same.  1  Story's  Laws  U.  S. 
67. 

The  forms  of  writs,  executions,  and  other  processes,  and  the  forms 
and  modes  of  proceeding  in  suits,  in  those  of  common  law,  which 
were  used  in  the  Coiurts  in  pursuance  of  the  process  act  of  1789, 
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were  afterwards  continued  bv  the  process  act  of  1792 ;  subject  how- 
ever to  such  alterations  ana  additions  as  the  Courts  respectively 
shaU,  in  their  discretion,  deem  expedient,  or  to  such  regulations  as 
die  Supreme  Court  of  the  United  States  shall  think  proper,  from 
time  to  time,  by  rule,  to  prescribe  to  any  circuit  or  district  Court 
concerning  the  s^one.     1  Stqry's  Laws  U.  S.  257. 

The  rule  which  must  govern  the  case  is  to  be  deduced  from  one 
of  these  provi^ons. 

On  the  other  side  it  is  cofttended  that  the  process  act  of  1789  pre- 
scribes the  rule  in  such  cases;  and  that  according  to  that  act,  after 
judgment  has  been  obtained  in  the  Circuit  Court  of  the  United 
States  for  the  Vimnia  district,  the  mode  of  process  is  the  same  that 
was  used  and  allowed  in  Virginia  in  1789.  In  other  words,  the 
proposition  is  that  according  to  Uie  mode  of  process  used  and  allowed 
m  Virginia  in  1789,  where  execution  had  issued  within  the  year, 
though  it  were  not  returned,  a  new  execution  could  issue  after  the 
year^  indefinitely  as  to  time.  Without  being  at  all  satisfied  that  the 
rule  on  this  subject  is  properly  deduced  from  the  process  act,  I  pro- 
ceed to  show  that  according  to  the  mode  of  process  used  and  allowed 
in  Virginia  in  1789,  where  execution  had  issued  within  the  year, 
and  not  returned,  a  neyr  execution  could  not  issue  after  the  year ; 
but  the  plaintiff  was  driven  to  his  scire  facias.  That  this  was  the 
mode  of  process  used  and  allowed  in  such  a  case,  will  be  shown 
both  by  the  common  law  and  by  the  statutes  of  Virginia. 

It  is  admitted  that  according  to  the  common  law,  where  execu- 
tion was  taken  out  withm  the  year,  and  a  return  made  showing  that 
it  had  been  ineffectual,  a  new  execution  might  issue  after  the  year ; 
merely  by  entering  continuances  on  the  roll,  so  as  to  preserve  the 
appearance  of  regularity.  Aires  vs.  Hardup,  1  Str.  100.  And 
these  continuances  were' regarded  such  mere  matters  of  form,  that, 
in  many  cases,  they  were  allowed  to  be  entered  after  the  issuing  of 
the  second  writ,  if  the  first  appeared  to  have  been  returned  and 
filed. 

That,  however,  was  indispensable.  To  sustain  the  second  writ 
after  the  year,  it  was  always  material  to  show  that  the  first  had  been 
returned  and  filed  The*  rule  fe'  so  laid  down  by  Mr.  Tidd  in  his 
Practice;  and  he  is  sustained  by  all  the  authorities.  "When,'* 
says  he,  a  fieri  facias  or  ca.  sa.  is  taken  oUt  within  the  year  an^ 
•not  executed,  a  new  writ  of  execution  maybe  sued  out  at  any 
time  afterwards,  without  a  scire  facias ;  provided  the  first  writ  be 
returned  ^nd  filed,  and  continuances  entered  from  the  time  of  issuing 
it.'*    Tidd,  1155. 

In  another  place  the  rule  is  laid  down  even  more  emphatically. 
After  a  year  and  a  day  from  the  time  of  signing  judgment,  the 
plaintiflf  cannot  regularly  take  out  execution  without  Teviviiig  the 
judgment  by  sjcire  facias;  imless  an  execution  was  previously  sued 
out,  retumedj,  and  filed."  Tidd,  1031,  1032.  See  also  2  Saund. 
72,c. 

A  leading  authority  in  support  of  the  rule  as  here  laid  down  is 

Voi:  xni.-E  7 
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the  case  of  Blayer  vs.  Bald  win,  2  Wita*  82 ;  reported  also  in  Barnes, 
21S. 

In  Blayer  «»..  Baldwin  exeQition  was  soed  out  within  the  year, 
but  was  not  retomedL  It  tlfas,  however,  continued  upon  the  roll 
down,  by  vice  comes  non  misit  breve,  and  a  ca.  sa.  afterwards  issued, 
under  which  the  defendant  was  taken.  The  objection  was  made 
that  the  judgment  was  above  a  year  old,  and  that  there  was  no 
return  of  the  execution  to  warrant  the  entry  of  the  continululces  on 
the  roll  Held:  that  it  was  irregular  to  continue  an  execution  on  the 
roU  which  was  never  returned  or  filed.  And  on  this  ground  the  de- 
fendant was  discharged  out  of  custody. 

Judge  Washington  decided  the  same  way  in  the  case  of  Azcarati 
vs.  Fitzsimmons,  3  -Wash.  134. 

It  is  plain  then,  that  in  this  case  the  execution  issued  illegally. 
The  plamtiff  was  driven  to  his  scire  faciBS  in  like  manner  as  if  no 
execution  had  issued  within  the  year.  And  not  even  the  scire  fa- 
cias could  have  been  obtained  from  the  clerk,  as  the  execution  was 
here.  After  so  great  a  lapse  of  time  as  existed  in  this  case,  a  mo- 
tion in  Court  would  have  been  proper  even  for  a  scire  facias.  Lowe 
vs.  Robins,  1  Brod.  and  Bingh.  381.  5  Eng.  Com.  Law  Rep.  127. 

If  the  execution  could  not  legally  have  issued  according  to  the 
common  law,  the  next  inquiry  is,  whether  the  common  law  rule 
was  altered  by  any  statute  of  Virginia  remaining  in  force  in  1789. 
It  wiU  be  found  that  the  only  statutes  on  the  subject,  which  existed 

Erior  to  that  time,  limited  the  creditor  even  more  than  the  common 
iw. 

By  the  statute  of  March,  1657, 1658,  no  judgment,  or  any  other 
engagement  of  debt,  was  of  any  force  or  recoverable  five  years  after 
the  dSite  thereof;  with  this  proviso  only,  that  if  the  debtor  absent 
himself  and  depart  the  country,  then  during  such  his  departure,  it 
shall  not  be  reckoned  nor  accounted  any  part  of  the  five  years.  1 
Hen.  Stat  at  Large,  483^  484. 

Bv  the  act  of  1660-61,  the  time  was  made  seven  years,  with  a 
similar  proviso,  that  if  the  debtor  should  depart  the  country,  the 
time  of  his  absence  should  not  be  esteemed  any  part  of  the  seven 
years.    2  Hen.  Stat  at  Large,  22. 

This  was  soon  afler  the  restoration  of  Charles  IL  In  the  suc- 
ceeding year  there  was  a  revisal  of  the  laws ;  and  it  was  again 
enacted,  that  no  judgihe..*  should  be  of  force  seven  years  after  the 
grant  thereof:  with  a  proviso,  that  if  the  debtor  depart  the  country 
and  leave  no  attorney  to  answer  for  him,  or  in  any  other  way  con- 
ceal or  privily  remove  himself  into  any  part  of  the  country,  such 
time  of  nis  absence  shall  not  be  accounted  any  part  of  the  seven 
years.  2  Hen.  Stat  at  Large,  104, 105. 

This  law,  in  some  of  its  parts,;  being  supposed  to^admit  of  doubt, 
in  1696  it  was  repealed,  and  a  new  statute  passed,  declaring  that  no 
judgment  shall  be  of  force  longer  than  seven  years  after  the  date 
of  the  judgment,  or  after  the  same  has  been  renewed  by  scire  facias ; 
with  a  proviso,  that  if  the  debtor  privately  depart  the  country  or  the 
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county  where  he  resided  and  dwelt^  or  contracted  the  debt,  and 
have  not  a  sufficient  estate  in  the  county  where  he  resided  or  con- 
tracted the  debt,  or  where  tiie  judgment  was  obtained  to  satisfy  the 
same,  it  should  remain  and  be  in  force  and  recoverable  notwith-> 
standing  the  seven  years  be  expired  and  past  3  Hen.  Stat  at 
Large,  146.  These  different  statutes  are  referred  to  in  a  note  to 
the  Code  of  1819,  vol.  i.  p.  489 ;  in  which  the  reviser  notices  that 
there  is  no  exception  in  favour  of  absent  creditors,  or  persons  under 
disabilities. 

It  is  highly  probable  that  it  was  the  circumstance  of  the  Virginia 
statutes  operating  against  creditors  residing  in  E^ngland  more  strongly 
than  the  common  law  did,  that  led  to  the  subsequent  action  of  the 
crown. 

In  the  same  volume  (iii.  p.  377)  there  is  a  statute  of  1705,  simi- 
lar to  that  of  1696 ;  and  in  the  margin  it  is  stated  to  have  been  re- 
pealed by  proclamation,  April  15th,  1830.  I  have  not  been  able  to 
find  this  proclamation.  If  only  the  statute  of  1705  was  repealed, 
and  the  others  remained  in  force,  they  would  of  course  have  operated 
to  bar  this  judgment  If,  however,  all  the  Virginia  statutes  on  the 
subject  were  repealed  by  the  crown,  then  the  matter  was  left  as  it 
stood  at  common  law;  and  we  have  seen  that,  according  to  the  com- 
mon law,  the  Execution  could  not  legally  ^have  issued* 

Having  shown  that  the  execution  could  not  legally  have  issued 
according  to  the  mode  of  process  allowed  by  the  laws  of  Virginia 
in  1789,  the  appellee  can  derive  no  aid  from  Ae  process  act ;  except 
by  making  out  that  the  mode  of  process  actually  used  in  Virginia 
in  1789  was  different  from  what  the  law  allowed;  and  justified  the 
issuing  the  execution  in  this  case.  No  one  recollects  that  such  was 
the  case ;  for  the  recollection  of  neither  judge  nor  counsel  extends 
further  back  than  1792. 

The  sole  foundation  for  such  an  idea  arises  out  of  the  language 
of  the  act  of  1792.  1  R.  C.  of  1819,  p.  489,  §  5.  Now,  before  com- 
menting  upon  that  act,  let  us  sum  up,  in  a  few  words,  the  state  of 
things  upon  which  that  act  was  designed  to  operate. 

On  the  3d  of  July,  1776,  Uie  Convention  of  Virginia  adopted  as  a 
rule  of  decision,  not  only  the  common  law  of  England,  but  all  sta- 
tutes or  acts  of  Parliament  made  in  aid  of  the  common  law,  prior 
to  the*  4th  year  of  James  I.,  which  were  of  a  general  nature,  not 
local  to  that  kingdom.  1  R.  C.  of  181 9,  p.  1 35.  Of  course  the  statute 
of  Westm.  2d  was  adopted,  which  gave  the  writ  of  scire  facias  where 
the  judgm/silt  was  more  than  a  year  old. 

Hence,  in  Virginia,  from  1776  to  1792,  when  execution  had  not 
issued  within  the  year,  the  party  was  not  driven  to  the  action  of 
debt  after  the  year ;  but  had  a  scire  facias,  in  some  cases,  when  the 
time  was  short,  on  application  to  the  clerk ;  in  others,  where  the  time 
was  longer,  on  motion. 

The  act  of  limitations  of  1792  passed  on  the  19th  of  December  in 
that  year.  The  clause  in  question  was  not  reported  by  the  revisers, 
but  was  introdjQced  iirhile  the  bill  was  in  progress  through  the  legis 
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la^tire.  U,  thereforey  it  did  not  show  an  exact  acquaintance  with 
the  state  of  the  law  at  the  time,  it  would  not  be  at  all  remarkable ; 
hut  iu  truth  th^  act  is  very  easily  enlained. 

The  rule  under  the  statute  of  Westm.  2d  was,  that  if  the  judg- 
ment be  under  seven  years,  the  plaintiff  might  sue  out  a  scire  fitcias  as 
.  ji  matter  of  course,  without  any  rule  or  motion.  After  seven  years, 
the  writ  was  obtained  by  motion,  the  nature  of  which  varied  accord- 
ing as  the  time  was  more  or  less. 

The  object  of  the  legislature  seems  to  have  been  to  adopt  one 
uniform  nile,  where  no  execution  had  issued  within  the  year ;  that 
is  to  say,  to  allow  a  scire  facias,  as  matter  of  course,  without  motion, 
not  only  seven,  but  ten  years ;  .and  not  to  allow  it  after  ten  years,  either 
with  or  without  motion.  This  is  the  manifest  effect  of  the  first  part 
of  the  clause :  ^  Judgments  in  any  Court  of  record  within  this  com- 
monwealth, where  execution  hath  not  issued,  may  be  revived  by 
scire  facias,  or  an  action  of  debt  brought  thereon,  within  ten  vears 
next  after  ibe  date  of  such  judgment,  and  not  after." 

If  the  clause  had  stopped  here,  the  case  where  execution  hath 
issued  and  no  return  is  made  thereon,  would  have  remained  as  at 
■commo|i  law.  The  party  could  get  no  new  execution  after  the  year 
without  a  scire  facias ;  but  he  could,  by  means  of  schre  facias,  get  a 
new  execution  after  more  than  ten  yea,rs.  The  object  of  the  legis- 
lature seems  in  this  case  also  to  have  been  to  adopt  a  uniform  rule 
where  execution  had  issued,  and  no  return  was  made  thereon,  to 
allow  other  executions  to  issue,  without  a  scire  fitcias,  for  the  term 
of  ten  years ;  but  not  to  allow  any  new  execution,  even  with  a  scire 
facias,  after  ten  years.  The  language  of  the  clause  is,  <<  Where  exe- 
cution hath  issued  and  no  return  is  made  theteon,  the  party  in  whose 
favotir  the  same  was  issued,  shall  and  may  obtain  other  executions 
for  the  term  of  ten  years  from  the  date  of  such  judgment,  and  not 
after." 

The  exposition  given  of  the  law  and  practice  before  the  statute 
of  1792,  is  sustained  in  the  case  of  Fleming's  executor  na.  Dunlop, 
4  Leigh.  ^38,  by  Judge  Brooke ;  the  oldest  judge  of  the  Court,  and 
tfie  one  most  fSEmiUiar  with  the  state  of  things  before  1792.  See  his 
opinion,  p.  342.  It  ia  also  sustained  by  the  opinion  of  the  Presi- 
dent, p.  34%  344,  345. 

Judge  Carr,  one  of  the  judges,  thinks  the  legislature  must  have 
considered  the  law  to  be  different  He  does  not  himself  say  the  law 
was  different.  And  the  counsel  on  the  other  side  will  attempt  to 
sustain  the  judgment  of  th^  Court  below,  upon  these  remarks  of 
Judge  Carr — ^remarks  made  in  a  case  in' which  the  Court  has  de- 
cided that  the  statute  of  1792  has  so  fisur  curtailed  the  convnon  law, 
that  where  no  return  is  itiade,  the  party  cannot  obtain  a  second  exe- 
cution after  ten  years,  even  with  a  scire  facias.  Here  are  the  remarks 
of  one  iudge  opposed  to  the  opinion  of  two — and  remarks  of  that 
judge  showing  that  his  opinion  of  wJiat  the  law  actually  was  before 
1792,  coincided  with  the  opinions  of  his  brethren ;  and  thiat  he  merely 
iupposed  thejegidatuie  to  have  been  under  a  mistake  impressioii 


JANUARY  TERM,  1839.  53 

[Ro«  «t  aL  M.  Diml  tt  d.] 

•stothelaw.  Butif thisimpresBumof  JodgeCarrcouldberdgaided 
as  correct,  which  it  cannot  be,  it  does  not  prove  that  the  second  ei^e* 
ention  in  this  case  was  sanctioned  by  the  mode  of  process  used  or 
allowed  in  Virginia  in  1789.  For  the  opinion  of  the  legidatore  as 
to  what  the  law  was,  does  not  prove  that  the  law  was  really  so. 
Still  less  does  it  prove  that  the  modeof  process  used  was  not  accord-^ 
ing  to  law. 

There  can  be  no  difJEicalty  then  in  condudin^  that  the  mode  of 
process  used  and  allowed  in  Virginia  in  1789,  did  not  authorize  the 
issue  of  the  execution  in  this  case ;  and  the  appellee,  therefore,  can 
derive  no  aid  from  the  process  act,  if  tfiat  act  were  applicable  to  the 
case. 

But  does  it  apply?  The  piovisions  of  the  {urocess  act,  and  of  die 
14th  section  of  the  judiciary  act,  were  examined  in  the  cases  of 
Wayxnan  vs.  Southsurd,  10  Wheat.  1 ;  and  The  Bank  of  the  United 
States  vs.  Halstead,  ibid.  51. 

The  Court  then  said  that  the  form  of  the  writ  of  execution,  and 
the  rule  for  the  conduct  of  the  officer  while  obeying  its  mandate, 
were  regulated  by  the  process  act,  but  that  die  power  to  issue  exe^ 
cutions-wa^  given  bv  the  14th  section  of  the  judiciary  act  See 
pages  23  and  24.  The  Court  then  has  power  to  issue  executions 
^agreeable  to  the  principles  and  usages  of  law." 

These  laws  control  the  process  in  respect  to  every  thing  that  calls 
for  consideration  before  it  emanates.  They  control  the  time  at  which 
it  may  issue.  If  at  the  time  the  execution  is  applied  for,  it  cannot 
issue  <<  agreeable  to  the  principles  and  usages  of  law/'  then  it  must 
not  be  issued. 

But  what  law  is  that  whose  principles  and  usages  are  to  give  the 
rule? 

In  the  case  of  Robinson  vs.  Campbell,  3  Wheat  222,  the  Court 
was  called  upon  to  interpret  the  meaning  of  thje  act  of  Congress 
which  speaks  of  the  prindples,  rules,  and  usages  which  belong  to 
Courts  of  equity,  as  omtradistinguished  from  Courts  of  common 
law ;  and  the  Court  then  thought  that  to  effectuate  the  purposes  of 
the  legislature,  the  remedies  in  the  Courts  of  the  United  States  were 
to  be  at  common  law  or  on  equity ;  not  according  to  the  practice  of 
state  Courts,  bt^t  according  to  the  principles  of  common  law  and 
equity,  as  distinguished  and  defined  in  that  country  from  which  we 
derive  our  knowledge  of  those  principles. 

So  here,  in  determining  what  the  legislature  mean  when  they  say 
that  executions  are  to  be  issued  agreeable  to  the  principles  and 
usages,  of  law,  the  Court  may  feel  bound  to  say  that  they  are  'to  be 
issued  agreeable  to  the  principles  and  iisages  of  the  common  law 
If  so,  there  is  an  end  of  the  matter:  for  it  has  already  beenshown 
that,  agreeably  to  the  principles  and  usages  of  the  common  law,  the 
execution -issiMsd  illegally  in  this  case. 

It  may  be  said  that  <<  agreeable  to  the  prindples  and  usages  of 
law''  means  agreeably  to  the  principles  iod  usages  of  the  law  of 
X2 
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tliat  State  in  vrhkh,  judgment  is  rendered ;  but  that  the  Court  is  conr 
fined  to  the  law  of  Virginia  in  1789,  wh«i  the  judiciary  act  passed. 
If  SO)  the  case  is  equally  plain ;  for  it  has  already  been  shown  that 
according  to  the  law  of  Virginia  of  1789,  the  execution  issued  ille- 
gally. But  Congress,  after  it  has  in  the  14th  section  given  writs  agree- 
able to  the  principles  and  usages  of  law,  goes  on  to  declare  in  the 
34th  section  of  the  same  statute,  that  <' the  laws  of  the  several  states, 
except  when  the  Constitution,  treaties  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide,  shall  be  regarded  as  rules 
^  of  decision  in  trials  at  common  law,  in  the  Courts  of  the  United 
States,  in  cases  where  they  apply ;  and  this  34th  section  is  unques- 
tionably prospective  as  well  as  retrospective.  It  regards  future  as 
weU  as  existmg.  laws.''  In  this  respect  the  Virginia  act  of  1792 
would  govern  the  case;  and  the  terms  of  that  act  are  too  plain  to 
admit  of  question.    1 R.  C.  of  1819,  p.  489,  §  5. 

There  is  no  proof  that  the  plainti&  were  not  within  the  conunon- 
wealth  at  the  time  of  the  judgment  being  awarded.  The  allegation 
that  they  were  merchants  of  Philadelphia  at  the  time  of  bringing 
the  origmal  action,  or  at  the  time  of  filing  the  declaration,  if  evi- 
dence of  any  thing,  is  certainty  not  evidence  that  they  were  out  of 
the  commonwealth  when  the  judgment  was  rendered.  The  plain- 
tifb  who  seek  benefit  from*  the  proviso,  must  prove  such  a  case  as  is 
necessary  to  bring  themselves  within  it.  Independently  of  which, 
by  die  Virginia  act  of  March,  1826,  the  saving  is  repealed,  after  ten 
years  from  the  date  of  that  act    Sup.  to  R.  Code,  pp.  260,  261. 

But  neither  the  act  of  1792,  nor  the  subsequent  act,  can  be  looked 
to  except  under  the  influence  pf  the  34th  section  :  and  that  section, 
we  are  told,  only  furnishes  a  nile  to  guide  the  Court  in  the  forma- 
tion of  its  judgment.  Grant  it  Do  wo  not  want  a  rule  to  guide 
the  Court  in  forming  its  judgment  on  the  forthcoming  bond ;  in  de- 
ciding whether  that  bond  was  taken  under  an  execution  which  issued 
te^Uy  I  And  is  it  not  one  thing  to  resort  to  the  state  laws  to  ascer 
tarn  whether  the  execution  may  lawfully  issue,  and  another  to  resort 
to  the  process  act  to  ascertain  what  should  be  the  proceedings  under 
the  execution  ?  To  one  we  look  for  a  rule  which  is  decisiyie  of  the 
rights  of  parties :  to  the  other  we  look  for  a  rule  as  to  remedies 
merely.  If  an  action  be  brought  upon  a  bond,  note,  or  account,  and 
it  would  be  barred  by  the  law  of  the  state  in  which  the  suit  is 
brought,  it  will  be  equally  barred  in  a  federal  Court.  Why  should 
not  the  like  rule  prevail  in  regard  io  judgments  ?  Why  should  it 
not  be  the  rule  that  if  a  judgment  of  the  same  date,  iq>on  which 
like  proceedings,  had  been  had,  would  be  barred  in  the  state  Court, 
the  judgment  of  the  federal  Court  shall  be  barred  also  ?  That  which 
is  evidence,  under  the  state  laws,  of  a  particular  fact,  has  been  de- 
cided by  this  Court  to  be  evidence  of  the  same  fact  in  a  suit  in  a 
federal  Court.  If  under  the  state  laws,  the  circumstances  of  an  exe- 
cution having  issued  and  no  return  made  thereon  is  evidence  of 
satisfisiction  or  release ;  why  should  it  not  be  evidence  of  the  same 
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thing  in  a  fedeial  Court?  The  case  of  McNeil  tfs.  Holbrooke  18 
Peters,  84,  in  which  the  Chief  Justice  deliyered  the  opinion  at  the 
last  terra,  ma^  be  cited.in  support  of  this  yiew. 

In  the  view  which  has  been  presented,  full  effect  has  been  given 
to  the  decision  in  Wayman  tur.  Southard,  as  to  the  mode  of  proceed* 
ings  under  execution.  But  it  is  proper  to  mention  that,  since  Way- 
man  tur.  Southard,  an  act  Of  Congress  has  passed,  by  which  not 
only  writs  of  execution,  but  the  proceedings  thereupon,  are  to  be 
the  same  as  are  used  in  the  Courts  of  the  state.  Act  approved  May 
19, 1888.     Sess.  Acts,  1827-8,  p.  57,  §  3. 

Mr.  Nicholas,  for  the  defendants  in  error,  contended, 

1.  That  according  to  the  decisions  of  this  Court,  the  proceedings 
on  executions  in  the  Courts  of  the  United  States,  in  suits  at  com- 
mon law,  are  to  be  the  same  in  each  state  respectively,  as  were  used 
in  the  Supreme  Court  of  the  same  in  September,  1789 ;  subject  to 
such  alterations  as  the  said  Courts  of  the  United  States  may  make, 
or  a3  the  Supreme  Court  shall  prescribe  to  the  other  Courts. 

8.  That  the  statute  of  Virnnia,  passed  in  1798,  limiting  to  ten 
y^ears  the  right  to  sue  out  subsequent  executions,  where  one  had 
issued  and  not  been  returned,  has  no  application  to  executions  issued 
firom  the  federal  Courts  in  that  state ;  and  even  though  it  had  such 
application,  the  defendants  Iq  error  are  within  the  saving  provided 
for  persons  not  within  the  commonwealth  at  the  time  of  such  judg- 
ment being  awarded :  nojr  has  the  benefit  of  that  saving  been  taken 
away  by  any  subsequent  statute. 

3.  That  according  to  the  modes  of  proceeding  used  and  allowed 
in  Virginia  in  1789,  if  an  execution  had  issued  within  the  year, 
though  not  returned,  there  was  no  limitation  as  to  time  upon  the 
right  of  the  party  in  whose  favour  it  had  issued,  to  obtain  other  ex- 
ecutions; and  there  is  no  rule  of  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Virginia,  or  of  the  Supreme  Court, 
prescribing  a  difierent  practice — ^That,  consequently ,  the  second  ex- 
ecution in  this  case  was  lawfully  issued ;  and  the  motion  to  quash 
the  said  execution  and  the  forthcoming  bond  taken  under  it,  was 
properly  overruled. 

He  argued,  that  the  case  of  Wajrman  vs.  Southard,  in  Wheaton's 
Reports,  had  decided  the  case.  There  the  main  question  was, 
whether  the  statutes  of  Kentucky  concerning  executions  which  re- 
quired that  the  plaintiff  should  endorse  on  the  execution,  that  the 
notes  of  particular  banks  of  the  state  should  be  received  in  pay- 
ment, ana  on  his  refusal  to  allow  the  defendant  to  execute  a  replevy 
bond,  which  would  stay  the  execution  for  two  years,  applied  to  ex- 
ecutions in  the  Courts  of  the  United  States.  This  Court  decided, 
that  proceedings  on  executions,  according  to  the  forms  of  the  state 
Courts,  were  good  in  the  federal  Courts,  under  the  process  acts  of 
September  29,  1780,  and  modified  by  the  act  of  May  8,  1792. 
The  first  of  these  acts,  1  Story's  Laws  U.  S.  67,  provides  that  the 
forms  of  writs  and  executions  in  the  Courts  of  the  United  States,  and 
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the  modes  of  proceeding  in  suitsat  common  law,  should  be  thesame 
in  each  of  the  states,  respectively^  as  then  prevailed  in  the  Supreme 
Court  of  the  same.  The  second  act,  that  of  1708,  1  Story's  Laws 
of  the  United  States,  258,  subjected  the  process  authorized  by  the 
act  of  1789,  to  such  modifications  as  the  Circuit  Courts  of  the 
United  States  might  make,  or  the  Supreme  Court  of  the  United 
States  might  prescribe. 

'  The  Supreme  Court  of  the  United  States,  considering  these  two 
acts  as  regulating  the  process- in  the  Courts  of  the  United  States, 
that  Court  held  that  no  statutes  of  \he  state  of  Kentucky,  passed 
after  the  enactment  of  these  laws,  were  applicable  to  executions 
issued  out  of  the  Courts  of  the  United  States. 

It  was  contended  by  counsel  in  that  case,  that  the  whole  appli- 
catiour  of  the  process  laws  of  the  United  States  was  to  the  forms  of 
execution  and  other  process,  and  that  these  acts  did  not  regulate 
the' proceedings  under  them,  and  that  the  expression,  <<  modes  pf 
proceeding,"  in  the  act  of  1792,  applied  to  proceedings  in  the  Cir- 
cuit Courts,  in  contradistinction  to  <<  mesne''  and  <<  final''  process.  It 
was  also  contended,  that  the  34th  section  of  the  judiciary  act  of  1789, 
making  state  laws  rules  of  decision  when  they  apply,  furnished  the 
rule  of  decision  in  that  case.  These  positions  were  negatived  bjr 
the  Chief  Justice  in  the  opinion  of  tiie  Court  delivered  by  himi 
The  Court  also  decided,  that  the  laws  of  the  states  w<ire,  by  the 
act  of  1789,  to  be  guides  for  the  judgment  of  the  Court  in  form- 
ing  its  opinion ;  but  not  for  carrying  into  effect  that  judgment.  Pro- 
ceedings after  the  judgment  were  merely  ministerial.  *^  Trials  at 
common  law,"  included  litigation  during  the  pendency  of  the  con- 
troversy, and  did  not  extend  to  process  upon  judgments.  The  case 
of  M'Cluney  t;^.  SilUman,  3  Peters,  270,  shows  that  state  statutes 
of  limitation  furnish  rules  of  decision  in  trials  at  common  law,  but 
does  not  conflict  with  the  principles  setUed  in  Wayman  t;i.  Southard. 
The  caaie  of  M*Neil  vs.  Holbrook,  has  reference  to  a  rule  of  evidence 
on  the  trial  of  a  cause — cited  also  Bank  of  the  United  States  vs. 
Halstead,  11  Wheat  51.  Boyle  vs.  Zacharie  k  Turner,  6  Peters, 
648.  These  cases  establish  the  first  point  in  the  case  of  the  defend- 
ant in  error. 

The  second  proposition  follows  as  a  coroUary  firom  the  first;  for 
if  the  modes  of  proceeding  were  in  force  in  1789,  the  statutes  passed 
since  have  no  application,  '^e  proposition  of  the  counsel  for  the 
plaintiffs  in  error,  going  to  show  that  the  statutes  of  1792  should 
regulate  the  proceedings  upon  execution  firom  the  Courts  of  the 
United  States,  are  founded  upon  principles  expressly  repudiated  and 
overruled  in  the  cases  of  Wayman  t;^.  Southard ;  the  Bank  of  the 
United  States  vs.  Halstead ;  and  Zacharie  &  Turner ;  which  decide 
tfiat  the  34  section  of  the  judiciary  act  is  a  rule  of  decision  and 
not  of  proceedings. 

Ano&er,  and  also  a  fundamental  objection  to  the  argument  is 
submitted.  In  his. first  point,  the  plaintiff's  counsel  proceeds  on  the 
hypothesis,  that  the  14th  section  of  the  judiciary  act,^upon  which 
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the  authority  to  issue  executions  rests,  aocoiding  to  the  dedsioDs  ci 
thn  Court,  not  only  gives  the  power,  but  .also  fixes  the  principle ; 
and  furnishes  a  rule  by  whicn  proceedings  should  be  governed. 
Now,  the  whole  object  of  the'  14th  section  of  the  act  was  to  pre- 
scribe the  nature  and  character  of  writs,  and  to  declare  that  those 
not  specially  provided  for,  should  be  agreeable  to  the  principles  and 
usages  of  law.  There  is  no  reference  to  proceedings  with  respect 
to  time,  or  any  thing  else. 

All  die  deductions,  therefore,  that  this  section  was  intended,  as 
is  supposed  and  contended  for  by  the  counsel  for  the  plaintifb  in 
error,  to  fix  the  rule  to  govern  executions,  must  fiJl ;  and  it,  there- 
fore, is  unnecessary  to  examine  the  views  he  has  taken  in  re^^ard  to 
the  usages  of  the  common  law. 

But  even  if  the  act  of  1792  applied,  the  defendants  in  error  are 
within  the  saving  provisions  of  that  law  in  favour  of  persons  out 
of  the  commonweaiui  of  Virginia,  at  the  time  of  the  rendition  of 
the  judgment  The  declaration  shows  that  the  plaintiffs  in  the  Cir- 
cuit Court  were  citizens  of  another  state ;  and  as  such,  only,  could 
institute  a  suit  in  the  federal  Court.  Prima  &cie,  therefore,  they 
were  out  of  the  state  when  the  judgment  was  obtauied;  and  the 
plaintiffs  in  error  have  not  shown,  as  they  ought  to  have  shown, 
that  they  came  into  the  state  within  five  years  afterwards,  and  be- 
fore the  execution  issued.  Nor  is  this  saving  taken  away  by  the 
act  of  1826. 

As  to  the  third  point — ^What  proceedings  were  in  practice,  and 
use,  and  were  allowed  in  Virginia,  in  1789  ?  The  opinions  of  the 
Judges  of  the  Circuit  Court,  and  of  the  counsel  attending  the  Court, 
show  that  firom  1792 ;  no  practice  different  from  that  claimed  by  the 
counsel  for  the  defendants  existed  aiter  1792 :  cited  on  this  noint, 
Fleming  vs.  Dimlap,  4  Leigh's  Reports,  338,  the  opinion  of  Judge 
Carr;  2  Tucker's  Black.  Com.  333, .and  a  note  of  cases  on  that  page. 
1  Henning  Statutes,  177.  J79,  180.  The  act  of  1789,  and  3  Ken- 
ning Statutes,  377. 

The  process  act  of  1792  provides,  that  the  modes  of  proceed- 
ing should  be  the  same  as  were  then  used  in  the  Courts  of  the 
United  States,  in  pursuance  of  the  act  of  1789.  Now,  suppose 
the  ancient  law  of  Virginia,  of  1696,  applied  to  executions;  the 
counsel  for  the  plaintiffs  in  error,  should  show  that  the  limitation  of 
seven  years  existed  by  that  law  in  1792:  whereas  the  opinion  of  the 
Circuit  Court,  and  the  act  of  1792,  show  that  no  such  limitations 
existed  in  practice  in  the  state  Courts,  even  as  £Bur  back  as  1792 ; 
nor  is  there  any  evidence  of  its  existence  in  the  Circuit  Court  of 
the  United  States  for  the  Virginia  district. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  Court 

This  suit  is  brought  before  the  Court,  by  writ  of  error,  from  the 

Circuit  Court  for  the  eastern  district  of  Virginia. 
On  the  7th  December,  1821,  James  S.  Duval,  LfCwis  Duval,  and 

John  Reinhart,  obtained  a  judgment  in  the  Circuit  Court  against 
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WHliam  Ross.  A  writ  of  fieri  fiu^ias  issued  on  the  judgment  the 
10th  January^  18S2,  whidi  was  delivered  to  the  attorney  for  the 
plaintifisy  and  never  returned.  No  other  execution  was  issued  until 
the  11th  August,  1836.  A  capias  ad  satisfociendum  was  then  sued 
out  and  executed  on  the  body  of  Ross;  who  gave  up  proputy  in 
discharge  of  his  body,  and  entered  into  bond  with  Henry  King,  as 
surety  for  the  delivery  of  the  property  on  the  day  and  at  the  place 
of  sale. 

This  bond  being  forfeited)  a  motion  was  made  upon  it,  under  the 
practice  established  in  Virginia, .  for  an  award  of  execution.  'Hie 
motion  was  opposed,  and  tiie  lapse  of  time  between  tiie  rendition 
of  the  judgment  and  the  execution  of  August,  1836,  was  relied  on 
to  show  tiiat  the  execution  had  been  illegally  issued ;  and,  conse- 
quentiy,  that  the  forthcoming  bond  was  unauthorized  and  void. 
But  the  Court  entered  up  a  judgment  on  the  bond.  To  revise  tiiis 
judgment  tWs  writ  of  error  is  prosecuted. 

In  the  investigation  of  the  questions  which  arise  in  this  case,  it 
becomes  necessary  to  refer  to  certain  acts  of  Congress,  and  also  to 
certain  statutes  of  Virginia. 

By  ^  an  act  to  regulate  processes  in  the  Courts  of  the  United 
States,''  passed  in  1789,. it  is  provided;  that  until  further  provision 
shall  be  made,  and  except  where,  bv  this  act  or  other  statutes  of  the 
United  States,  is  otherwise  providea,  the  forms  of  writs  and  execu- 
tions, except  their  style  and  modes  of  process  in  the  Circuit  and 
District  Courts,  in  suits  at  common  law,  shall  be  the  same  in  each 
state  respectively  as  are  now  used  or  idlowed  in  the  Supreme  Courts 
of  the  same.'' 

And  by  the  act  of  May,  1792,  it  is  declared,  "that  the  forms  of 
writs,  executions,  and  other  processes,  except  their  style,  and  the 
forms  and  modes  of  proceeding  in  suits,  in  those  of  common  law, 
shall  be  the  same  as  are  now  used  in  t^e  said  Courts  respectively, 
in  pursuance  of  the  act  above  recited." 

These  acts  adopt  the  execution  laws  of  the  states,  as  they  stood 
in  1789.  An  act  was  pa»ed  in  1793,  aiid  also  one  in  1800,  on  the 
same  subject;  but  tia  none  of  their  provisions  bear  upon  the  present 
case,  it  is  unnecessary  to  examine  mem. ' 

In  1792  the  state  of  Virginia  passed  a  statute  providing  that 
"judgments  in  any  Court  of  record  within  the  commonwealth, 
where  execution  hath  not  issued,  may  be  revived  by  scire  fisLcias,  or 
an  action  of  debt  brought  thereon,  within  ten  years  next  after  the 
date  of  such  judgment,  and  not  after;  or  where  execution  hath 
issued,  and  no  return  is  made  thereon,  the  party  in  whose  fovour 
the  same  was  issued,  shall  and  may  obtain  other  executions,  or 
move  against  any  sheriff  or  other  officer,  &c  for  the  term  of  ten 
years  from  tkp  date  of  such  judgment,  and  not  after." 

There  is  a  saving  in  this  statute  in  behalf  of  infants,  &c  and  per- 
sons beyond  the  commonwealth;  giving  five  years,  after  the  removal 
of  the  disability,  to  proceed  on  tiie  judgment 

In  the  argument  of  thiscase,  inttie  Cifeuit  Court^as  appears  firom 
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«tfae  bi]l4>f  ezoeptioiis,  it  was  stated  by  the  judges,  and  admitted  by 
tbe  oouDsel  <m  botti  ridies,  that  so  fiu'back  as  me  recollection  of  the 
said  judges  and  counsel  extends,  it  has  been  the  usage  in  tfie  county 
and  corporation  Courts,  and  in  the  superior  Courts  <^  law,  and  in 
the  general  Court  of  Virginia,  where  execution  has  i8su^d.  upon  a 
iud^ent,  and  no  return  made  thereon,  to  allow  other  executions  to 
be  issued.  But  this  recollection  of  the  practice  of  the  fudges  an4 
counsel  did  not  extend  fieirther  bade  than  the  aboVe  rented  statute 
of  179)8. 

The  Circuit  Court,  howeyer,  held  that  under  the  statutes  and 
practice  of  Virginia,  i>rior  to  the  act  of  1792,  where  an  eseoution 
nad  been  issued  within  the  vear,  on  k  judgment,  though  not  re- 
turned, the  plaintiff  was  entitled  to  issue  other  exec.utions  without 
restriction  as  to  time.  And  this  is  the  ground  taken  by  the  counsel 
for  the  defendant  in  error. 

A  reference  is  made  to  the  early  statutes  of  Virginia  which  reffu- 
lated  executions,  and  also  to  the  nile  of  the  common  law.  And  it 
is  contended  that  the  Virginia  act  of  1792,  haviilg  passed  subsequent 
to  the  taking  effect  of  the  process  acts  above  cit^,  cannot  affect  the 
proceedings  on  the  judgment  of  1821.  That  the  acts  of  1789'and 
of  1792,  which  adopted  the  execution  laws  of  the  respective  states 
as  they  stood  in  1789,  regulate  the  proceedings  on  the  above  judg- 
meilt,  unaffected  by  any  siibsequent  legislation,  either  state  or  federal. 
And  the  decision  of  this  Court  in  the  case  of  Wayman  t^^.  Southard, 
10  Wheat  1,  is  referred  to  as  fully  sustaining  this  position. 

The  great  question  in  that  case  was,  whether  <'  the  laws  of  Kentucky 
respecting  executions,  passed  subsequent  to  the  process  act,  were 
applicable  to  executions  which  issued  on  judgments  rendered  by 
the  federal  Courts." 

In  the  very  elaborate  opinion  which  was  delivered  by  the  late 
chief  justice,  a  construction  was  giv^n  to  the  process  acts,  and  to  the 
various  sections  of  the  act  to  establish  judicial  Courts,  of  1789. 
And  in  order  fully  to  comprehend  the  effect  of  this  decision,  the 
points  adjudicated  will  be  stated. 

The  Court  decided  that  the^  thirty-fourth  section  of  the  iudicial 
act,  which  provides  **  that  the  laws  of  the  several  states  shall  be  re- 
garded as  rales  of  decision  in  trials  at  common  law,  in  Courts  of  the 
United  States,  in  cases  where  they  apply,''  *^  has  no  application  to 
iAie  practice  of  the  Court,  or  to  the  conduct  of  its  ofScer,  in  the  ser- 
vice of  an  eitfecution." 

They  held  that  <<  so  far  as  the  process  acts  adopt  the  state  laws, 
as  regulftting  the  modes  of  proceeding  in  suits  at  common  law,  in- 
cluding executions,"  &c.  the  adoption  is  confined  to  those  laws  in 
force  in  September,  1789.  That  the  sjrstem,  as  it  then  stood,  was 
adopted ;  subject,  however,  to  such  alterations  and  additions  as  the 
said  Courts  ifispectively  shall,  in  their  discretion,  deem  expedient; 
or  to  such  regulations  a^  the  Suprem^  Court  of  the  Unitra  States 
shall  think  proper,  from  time  to  time,  by  rale,  to  prescribe  to  any 
Circuit  or  District  Court  concerning  the  same. 
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The  Court  also  hold  **  that  the  fburteontti  section  ofth^  judiciary 
act  gave  to  the  Courts  of  the  United  States,  respectiyely,  a  power  to 
issue  executions  on  their  judgments.'^  Other  sections  in  the  same 
act  are  referred  to  and  construedi  but  they  have  no  direct  relatiim 
to  the  case  under  consideration. 

The  result  of  this  opinion  was,  that  the  ^execution  laws  of  Ken- 
tucky having  passed  subsequent  to  the  process  acts,  did  not  apply 
to  executions  issued  by  the  Circuit  Court  of  the  United  States;  and 
that  under  the  judiciaxy  and  process  acts,  the  Courts  had  power  to 
adopt  rules  to  regulate  proceedings  on  executions.  The  power  of 
the  Court  to  adopt  such  rules,  was  not  embraced  in  the  point  certi- 
fied for  the  decision  of  the  Court,  and  was  not  exprenly  adjudged; 
but  it  is  the  clear  result  of  the  argument.of  the  Court 

Having  stated  the  points  decided  in  this  opinion,  it  is  only  neces- 
sary to  apply  such  or  them  as  are  applicable  to  the  case  under  con- 
sideration. 

There  is  no  evidence  in  the  record  that  the  Circuit  Court  of  Vir- 
ginia ever  adopted  any  rule,  which  by  a  fair  construction,  could  re- 
gulate executions.  In  this  view,  then,  the  case  must  stand  upon 
die  execution  law  of  Virginia  in  1789,  adopted  by  the  process  acts. 
And  u&der  the  decisicm  in  the  above  case  of  Wayman  vs.  Southard, 
it  is  clear  that  no  subsequent  changes  in  the  process  law  of  the 
state  of  Virginia,  can  be  obligatory  on  the  Circuit  Court 

And  here  the  question  arises,  whether  the  Virginia  act  of  179d, 
having  been  passed  subsequent  to  1789,  can  have  any  effect  in  the 
present  case. 

So  &r  as  this  act  can  be  held  to  regulate  executions,  it  is  cleariy 
inapplicable  under  the  process  acts  of  1789  and  1798,  to  the  Circmt 
Court  But  the  act  is  substantiaUy  and  technically  a  limitation  on 
judgments.  It  is  not,  therefore,  an  act  to  regulate  process.  Ex- 
ecutions are  named  in  the  act,  and  are  authorised  to  be  issued 
under  certain  circumstances,  within  a  limited  time :  but  this  is  only 
another  mode  of  limiting  the  judgment ;  and  is  strictly  and  techm- 
caUy  as  much  a  limitation  on  the  judgment,  as  is  imposed  in  the 
first  part  of  the  same  section  in  reference  to  a  scire  feu^ias  or  action 
of  debt  The  act  provides,  that  after  the  lapse  of  ten  years  from 
the  rendition  of  a  judgment,  where  no  execution  has  been  issued, 
neither  an  action  of  debt,  nor  a  scire  facias  shall  be  brought  on  it 
.  ^nd  that  where  an  execution  has  been  issued  and  not  returned, 
other  executions  and  proceedings  may  be  had  within  the  ten  years; 
but  not  afterwards. 

If  this,  then,  be  a  limitation  law,  it  is  a  rule  of  property ;  and 
under  the  d4th  section  of  the  judiciary  act,  is  a  rule  of  decision  for 
the  Courts  of  the  United  States. 

As  an  act  of  limitation,  it  is  impossible  to  distinguish  this  from 
other  acts  which' limit  the  -time  of  bringing  certain  actions,  either 
by  a  designation  oT  the  ^und  or  the  form  of  the  action. 

These  aQts  are  of  daily  cognizance  in  the  Courts  of  the  United 
States ;  and  no  one  has  ever  doubted,  that  in  fixing  the  rights  of 
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parties,  the3r  must  be  regarded  as  well  in  the  federal  as  in  the  state 
Courts. 

The  original  judgment  in  the  case  under  considen^on  was  en- 
tered in  1821;  and  although  din  exer  'ion  was  issued  within  the 
year,  which  was  never  returned,  yet  n^  other  proceedings  were  had 
on  the  judgment  until  the  execution  of  1836.  Here  was  a  lapse  of 
fifteen  years ;  and  if  the  statute  apply,  the  plaintifis  were  beirredy 
unless  they  can  bring  themselves  within  the  exception.  And  why 
does  not  this  statute  apply  to  the  fedend  Courts.  It  limits  actions 
and  executions  on  judgments  rendered  in  the  state  Courts ;  and  the 
same  rule  must  be  applicable  to  judgk.ents  obtamed  in  the  Courts 
of  the  United  States. 

In  this  view  of  the  case,  it  is  not  necessary  to  look  into  the  Vir- 
ginia execution  law  of  1789,  to  ascertain  whether,  if  an  execution 
was  issued  on  a  judgment,  within  the  year,  and  not  returned,  the 
plaintiff  might  issue  other  executions, .  without  limitation.  It  is 
enough  to  know  that  the  act  of  1792,  imposes  a  limitation  to  ac- 
tions and  executions  on  judgments,  which  like  all  other  limitation 
laws  of  the  states,  must  be  enforced  by  the  federal  Courts. 

After  the  lapse  of  ten  years,  imder  this  statute,  a  judgmeift  be- 
comes inoperative..  An  action  of  debt  will  not  lie  upoH  it,  not  can 
it  be  revived  by  a  scire  facias.  Much  less  can  an  execution  be 
issued  on  it*  Its  vitality  is  gone,  beyond  the  reach  of  legal  reno- 
vation. 

In  giving  effect  to  this  statute,  no  principle  is  impugned,  which 
is  laid  down  in  the  case  of  Way  man  vs.  Southard.  ThwB  sta^te  law, 
which  the  Court  in  that  case  held  not  to  apply  in  the  federal  Courts, 
was  a  law  that  regulated  proceedings  on  executions.  It  was  a  pro- 
cess act,  and  not  an  act  of  limitations. 

Do  the  plaintiffs  in  this  case  bring  themselves  within  the  saving 
of  the  statute.  The  rule  is  well  settled^  that  to  avoid  the  statute,  a 
party  must  show  himself  to  be  within  its  exception. 

No  proof  is  offered  to  -show  that  the  plaintifis  in  the  Circuit  Court 
were  without  the  commonwealth  of  Virginia.  The  statement  in 
the  declaration  is  relied  on  to  establish  this  fact.  This  statement  - 
does  not  aver  that  the  plaintiffs  were  citizens  of  Pennsylvania,  but 
represents  them  as  '^merchJ5mts  and  partners,  trading  under  the  firm 
and  by  the  name  and  style  of  Duval  &  Co.,  of  Philadelphia,  in 
Pennsylvania.'^ 

This  was  insufficient  to  give  jurisdiction  to  the  Court,  in  the 
original  action;  if  the  exception  had  been  taken  by  plea,  or  by 
writ  of  error  within  the  limitation  of  such  writ 

In  1821, .the  plaintiffs  represent  themselves  to  be  of  Philadelphia, 
in  Pennsylvania;  but  does  it  follow  that  since  that  period  they 
have  not  been  within  the  commonwealth  of  Virginia  ?  Does  the 
legal  inference  acrise  that  they  were  not  withia  the  state  when  the 
judgment  was  entered?  We  think  not  Indeed  there  is  no  alle- 
gation of  citizenship  by  the  plaintiffs  in  the  declaration.  For  aught 
tibat  appears  on  the  face  of  the  record,  the  plaintiffs  might  have 
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been  citizens  of  Virginiai  and  residents  at  the  time  of  the  rendition 
of  the  judgment 

The  act  of  limitations  of  1826,  has  been  referred  to  in  the  argu- 
ment  j  and  it  is  proper  to  give  a  construction  to  it 

The  first  section  of  that  act  bars  all  actions  founded  upon  bonds 
ejcecuted  by  executors,  administrators,  guardians,  &c.,  and  other 
persons  in  a  fiduciary  character ;  which  shall  not  be  commenced 
within  ten  years  after  the  cause  of  action  shall  have  accrued. 

The  third  section  repeals  the  saving  of  the  act  of  1792 ;  and  the 
fourth  section  provides,  that  ^<  in  computing  the  time  within  which 
ri^ts  of  entry  and  of  action  then  existing,  shall  be  barred  by  the 
provisions  of  the  act  of  1826,  the  computation  shall  commence 
from  the  date  of  the  passage  of  that  act,  and  not  before.'' 

Now,  the  question  arises,  what  actions  are  barred  by  this  act  ? 
The  answer  is,  all  actions  founded  on  bonds,  given  in  a  fiduciary 
character,  as  described  in  the  first  section.  The  statute  does  not  em- 
brace any  action  founded  on  a  judgment,  or  on  any  other  ground, 
except  on  a  bond  of  the  ch&racter  above  stated. 

The  saving  clause  of  the  act  of  1792,  as  to  non-residents,  is  re* 
pealed;  the  only  effect  of  which  is,  to  bring  within  the  limitation  of 
the'  statute  of  1792,  those  who  were  witliin  its  saving  clause, 
and  against  whom  the  statute  had  not  begim  to  run.  Against  such 
persons  the  statute  could  not  begin  to  operate,  until  the  repeal  of 
the  exception  by  the  act  of  1826. 

If  the  plaintifib  in  the  Circuit  Court  had  brought  an  action  of 
debt,  or  issued  a  scire  facias  on  the  original  judgment,  or  issued  an 
execution,  (ah  execution  having  been  issued  within  the  year  of  the 
rendition  of  the  judgment,  but  not  returned,)  within  ten  years  from 
the  passage  of  the  act  of  1826,  they  would  not  haye  been  barred; 
if  they  could  have  shown  that  up  to  the  passage  of  that  act,  they 
were  within  the  saving  of  the  act  of  1792.  But  failing  to  dp.  this, 
as  they  have  failed  in  the  present  case,  the  action  on  the  judgment 
and  the  execution  would  have  been  barred,  at  the  expiration  of  ten 
years  from  its  rendition,  under  the  act  of  1792,  In  the  repeal  of 
the  saving  clause  of  this  act,'^  the  act  of  1826,  executions  aire 
not  named  as  within  the  saving,  but  only  <^  the  right  or  title  to  any 
action  or  entry  accrued ;"  and  a  doubt  has  been  suggested  whether 
a. person  within  the  saving  clause  of  the  act  of  1792,  might  not 
claim  the  right  still  to  issue  executions  on  a  judgment  on  which  no 
action  of  debt  or  scire  facias  could  be  sustained.  We  think  that  it 
was  the  intention  of  the  legislature  to  repeal  the  saving  clause  of 
the  act  of  1792,  as  to  non-residents,  in  ail  its  parts;  although  the 
language  of  the  repealing  clause  does  not  include  the  term  execu- 
tion. It  cannot  be  supposed  tliat  the  legislature  would  bar  an 
action  on  a  judgment,  and  still  authorise  an  execution  to  be  issued 
on  it 

Tliere  is  another  view  of  this  case,  which,  though  not  much  con- 
sidered in  the  argument,  is  deemed  important  by  &e  Court. 

And  this  arises  under  the  process  act  of  1828.    The  third  section 
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of  this  act  provides,  <<that  writs  of  executioti  and  other  final  process 
issued  on  judgments  and  decrees,  reiidered  in  any  of  the  Courts  of 
the  United  States,  and  the  proceedings  thereupon  shall  be  the  same, 
except  their  style,  in  each  state,  respectively,  as  are  now  used  in  the 
Courts  of  such  state  :^'  "  Provided,  however,  that,  it  shall  be  in  the 
power  of  the  Courts,  if  they  see  fit  in  their  discretion,  by  rules  of 
Court,  so  far  to  alter  the  final  process  in  said  Courts,  as  to  conform 
the  same  to  any  change  which  may  be  adopted  by  the  legislature  of 
the  respective  states  for  the  state  Courts.*'  . 

This  act  adopts,  in  specific  terms,  the  execution  laws  of  the  state ; 
and  if  the  limitation  law  of  1792  could  be  considered,  so  far  as  its 
provisions  embrace  executions,  a  process  act,  this,  act  of  1828  adopts 
it ;  and  the  plaintifis  in  the  origmal  judgment  were  bound  to  con- 
form to  its  provisions. 

•To  this  it  is  objected,  that  the  Courts  of  Virginia  have  unifonnly 
construed  the  act  of  1792,  as  not  affecting  judgments  entered  be- 
fore its  passage  ;  and  that  as  the  law  of  IS28  adopts  this  statute,  by 
the  same  rule  of  construction,  it  cannot  operate  on  judgments  ren- 
dered prior  to  that  time.  The  answer  to  this  argument  is,  in  the 
first  place,  if  the  act  of  1792,  or  any  part  of  it  is  to  be  considered 
as  a  process  act  merely,  and  not  an  act  of  limitations,  the  act  of 
1828  makes  it  the  law  of*  Congress  for  t)ie  state  of  Virginia,  and 
gives  immediate  effect  to  it.  If  it  be  viewed  as  an  act  of  limita- 
tions merely,  and  not  for  the  regulation  of  process,  it  then  takes 
effect,  as  before  remarked,  as  a  rule  of  property ;  aad  is  a  rule  of 
decision  in  the  Courts  of  the  United  States,  under  the  34th  section 
of  the  judiciary  act.  In  either  case,  efEect  ia  ^iven  to  the  act  of 
1792,  and  it  is  decisive  of  the  present  controv^srsy. 

But  if  it  be  considered,  as  contended,  aA  act  of  limitations 
adopted  by  the  act  of  1828;  the  answer  is,  that  the  Court  are  ta 
give  a  construction  to  the  act  of  1828.  If  this  act  be  clear  in  its 
provisions,  we  "iire  boimd  to  give  effect  to  it.  although  it  may,  to 
some  extent,  vary  the  construction  of  the  act  of  1792.  And  this 
is  no  violation  of  the  rule  that  this  Court  will  regard  the  settled 
construction  of  a  state  statute  as  a  rule  of  decision.  For  in  this 
case  the  construction  of  the  state  law,  in  regard  to  the  effect  it  shall 
have,  is  controlled  by  the  paramoimt  law  of  Cbngress. 

The  words  are,  **  that  writs  of  execution  and  other  final  process 
issued  on  judgments  and  decrees  rendered ;''  not  on  judgments  and 
decrees  hereafter  rendered.  The  law  provides  for  executions,  not 
judgments.  And  it  operates  on  all  executions  issued  subsequent  to 
its  passage,  without  reference  to  the  time  when  the  judgment  was 
rendered. 

The  judgment  in  the  Circuit  Court  was  entered  in  1821,  so  that 
seven  years  of  the  ten  years'  limitation  of  the  act  of  1792  had  run 
when  it  was  adopted  by  the  act  of  1828.  Now  the  question  is, 
shall  no  effect  be  given  to  this  act  of  Congress  in  Virginia  on  judg- 
ments before  its  passage,  because  of  the  construction  by  the  Vir- 
ginia Courtb  of  the  act  of  1792  ? 
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It  must  be  recollected  that  this  act  of  182$  is  a  national  law,  and 
was  intended  to  operate  in  the  national  Courts  in  erery  state.  As 
it  regards  some  of  the  states,  it  may,  at  first,  have  operated  less  bene- 
ficially in  them  than  in  others.  But  its  provisions  took  immediate 
effect  in  all  the  states. 

It,  is  a  sound  principle,  that  where  a  statute  of  limitations  pre- 
scribes the' time  within  which  suit  shall  be  brought  br  an  act  done, 
and  a  part  of  the  time  has  elapsed,  effect  'may  be  given  to  the  act ; 
and  the  time  yet  to  run,  being  a  reasonable  part  of  the  whole  time, 
wUl  be  consiaered  the  limitation  in  the  mina  of  Uie  legislslture,  in 
such  cases. 

There  may  be  some  seemingly  contradictory  decisions  on  this 
point,  in  soitie  of  the  states^  which  have  been  influenced  by  local 
considerations,  and  the  peculiar  language  or  policy  of  certain  acts 
of  limitations.  But  the  rule  is  believed  to  be  founded  on  principle 
and  authority. 

The  act  of  1828  was  parsed  shortly  after  the  d^ision  of  the  cases 
of  Wayman  vs.  Southard,  and  the  United  States  Bank  vs.  Halsted ; 
and  was  intended  as  a  legislative  sanction  to  the  opinions  of  the 
Court  in  thbse  cases. 

This  act  is  more  explicit  than  the  previous  acts  on  the  same  sub- 
ject, a&  to  the  power  of  the  Courts  of  •the  United  States  to  adopt 
rules  to  regulate  final  process.  And  it  is  well  remarked,  by  Mr. 
Justice  Story,  in  giving  the  opinion  of  the  Court  in  the  case  of 
Beers  and  others  vs.  Haughton,  9  Peters,  363 ;  that  under  this  law 
**  the  Circuit  Court  had  au&ority  to  make  such  a  rule,  as  a  regula- 
tion of  the  proceedings  upon  final  process,  so  as  to  cpiiibrm  the  same 
to' those  of  the  state  laws  on  the  same  subject^'  And  this  power  to 
adcqpt  rules^  so  as  to  conform  to  the  state  laws,  extends  to  the  future 
legislation  of  the  states ;  and  as  Well  to  the  modes  of  proceeding  on 
executions,  as  to  the  forms  of  the  writs. 

FSrom  the  above  considerations  the  Court  are  of  opinion,  whether 
the  pfoceeding3  in  the  Circuit  Court,  in  issuing  the  execution  and 
giving  a  judgment  on  the  forthcoming  bond,  be  considered  as  regu-^ 
lated  by  the  process  acts  of  178a  and  1792,  or  by  the  process  aa  of 
1828 ;  there  is  error  in  the  judgment,.and  that  it  must  be  reversed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  eastern  district 
of  Virginia,  and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  ordered  and  adjudged  by  this  Court,  that  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby,  reversed 
with  costs ;  and  that  this  cause  be,  and  the  saine  is  hereby,  remanded 
to  the  said  Circuit  Court,  for  further  proceedings  to  be  had  therein, 
in  conformity  to  law  and  justice  and  the  opinion  of  this  Court 
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Thomas  M.  Convkrsx,  akd  Francis  L.  Wai^sworth,  Dxfxnd* 
ants  in  xrror. 

A  bin  of  eichaage,  «i  pqrmtot  of  a  debt  due  on  a  pfolMled  bill,  wtt  ttkflo,  ia  Nflw  Yotk, 
fiomoaetif^parjMtotkefrotortedbilL  The  flaDehaQgebel9r«eaMQbile,onwfaSdi  the  bill 
WMdrawii,witilitodtobetenperoentitm,aBd  wittddedtothe  bill,  and  the  damagee  on 
Iha  proteiled  bill,  with  interart,  at  die  nrte  of  iBtenet  in  New  Toik,  from  the  tii^ 
bill  WM  prdlaited,  w<ffa  added  to  the  biB.  It  wee  eent  to  Mobile,  and  wm  placed  to  Hm 
crefit  of  the  diaweee  bj  Iha  endonee,  who  leoerred  it  beiHe  it  came  to  matmitf.  The 
bill  wta  afterwarde  proteitod  for  non-peymeiit  An  acdon  wae  brought  in  Akbaaia 
agatnit  the  endoners  of  the  bill,  one  of  whom  wai  in  New  York  when  the  bill  was 
dnwn,  and  who,  being  liable  to  suit  on  the  proteated  bill,  gave  the  second  bill  to  prevaBt 
suit  being  brou^t  againat  him.  The  deiendanta  alleged  oaniy  in  the  aecond  biU ;  the 
fate  of  ezdiange  allowed  on  the  bill,  being  tea  ner  oentam,waa  given,  and  it  being  alleged 
that  the  hi^ieat  rate  of  exchange  on  Mobile  did  not  exceed  five  per  centum. 

Although  the  transaction,  as  exhibited,  appears,  on  the  fiioe  of  the  account  for  whidi  the 
bill  waa  drawn,  to  be  tVee  from  the  taint  of  usury,  yet  if  the  ten  per  centum  charged  as  ex- 
diange,  or  any  part  of  it,  was  intended  aa  a  cover  for  usurious  interest,  the  form  in  which 
it  waa  dgAe,  and  the  name  under  which  it  waa  taken,  will  not  protect  the  bill  from  the 
oonaequencea  of  usury;  and  if  the  frtct  be  established,  it  must  be  dealt  with  in  the 
aame  manner  as  if  the  usury  had'  been  expressly  cnentioned  in  the  bill  itself  But 
whether  tiM  charge  of  ten  per  centum  for  exdiange  between  New  York  and  Mobile  wai 
intended  aa  a  cover  for  usuiy  or  not,  is  a  qoeation  exclusively  for  the  jury.  It  is  a  quae* 
tion  of  intention. 

In  osder  to  enable  the  jury  to  decide  whether  the  usury  vras  concealed  under  the  name  of 
exdiange,  evidence  on  both  sides  ought  to  have  been  admitted,  which'  tended  to  show 
the  us^  rale  of  exdiange  between  New  York  and  Mobile,  when  the  biD  vras  nego- 
tiated. 

There  ia  no  fule  of  law  fixing  Uie  rale  which  may  be  charged  for  exchange.  It  doea  not 
depend  on  the  cost  of  transporting^specie  from  one  place  to  another;  although  the  price 
of  exchange  ii  no  doubt  influenced  by  it 

Tlie  general  principle  in  ralatioa  to  contracts  made  at  one  place  to  be  executed  at  another, 
ia  well  aetUed.  They  are  to  be  governed  by  the  laws  of  the  place  of  performance;  and 
if  the  interest  allowed  by  the  lawsofihe  place  of  performance  be  greater  than  that  per- 
mitted at  the  place  of  the  contract,  the  parties  may  stipulate  for  the  higher  inlereat,  with- 
out incurring  the  penalties  of  usury. 

When  a  contract  has  been  made  vrithout  reference  to  ^  laws  of  the  state  where  it  was 
lilade,  or  to  the  laws  of  the  place  of  performance,  and  a  rate  of  interest  was  leeiaiud  for- 
bidden by  the  laws  of  the  plac^  where  the  contract  vraa  made,  which  waa  concealed  under 
the  name  of  exchange,  in  order  to  evade  the  law  against  usury,  the  question  ii  not 
whkh'  law  ii  to  govern  in  executing  the  contract ;  unquestionably  it  must  be  the  law  o^ 
the  elate  where  &  agreement  vraa  entered  into,  and  the  instrument  taken  to  aeeure  its 
perfonnan^  A  contract  of  this  kind  cannot  stand  on  the  aame  priodplea  with  a  bona 
fide  agreement  made  in  one  place  to  be  executed  in  another.  In  the  last  mentioned  caaes 
the  agreements  were  permitted  by  the  lex  lod  contractus,  and  will  even  be  enforced 
there,  if  the  par^  is  found  vrithin  its  juriidictioa.  But  the  same  rule  cannot  be  applied 
to  contracts  forbidden  by  its  laws,  and  deaigned  to  evade  themb  In  such  caaes  the  legal 
coneequinpes  of  such  an  agreement  must  be  decided  by  the  law  of  the  place  where  the 
oootcact  was  made.    If  void  there,. it  is  void  evfrywhere. 

A  peraon  who  takes  a  bill,  which  on  the  foce  of  it  was  dishonoured,  cannot  be  allowed  to 
cUm  the  privileges  whidi  belong  to  a  bona  fide  holder  without  notice.  If  he  ehooee^to 
neeive  it  under  such  dreumstances,  he  takea  it  with  all  the  infirmitiea  belonging  to  it ; 
md  is  in  no  better  condition  than  the  person  from  whom  he  received  it  There  can  be 
no  diatlnclion  in  principle  between  a  bill  transferred  after  it  ia  diihonoured  for  non-^ 
accaptanca,  and  one  tranaferred  after  it  has  been  dishonoured  for  non^yment 
r2  9 
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U,  in  comadeiation  of  fiiilbor  rdrbeannee,  a  creditor  reoeivw  «  rew'tecoiitj  ftom  hii 
debtor  for  pn  exiitiiig  debt,  ho  ctmiot  enlarge  the  amount  due  bj  exacting  anj  thing* 
eithflr  hj  way  of  intereit  or  exchange,  lor  the  additional  liik,  which  he  may  •opRpoa  ha 
runa  bj.  due  ezteniion  of  cmlit ;  nor  on  the  opinion  be  may  entertain  aa  to  the  puno- 
tuali^  of  payment,  or  the  ultimate  safety  of  hia  debt. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  southern 
district  of  Alabama. 

The  plaintiflF  in  error  instituted  a  suit  dn  a  bill  of  exchange,  dated 
at  New  York  on  the  11th  of  March,  1837,  drawn  by  D,  Carpenter 
on  Sayre,  Converse  and  Company,  Mobile,  Alabama,  for  S72Si  78 
in  favour  of  the  defendants,  Pond,  Converse,  and  Company ;  payable 
and  negotiable  at  the  Bank  of  Mobile,  sixty  days  after  date. 

The  nlaintiif  in  error  was  a  citizen  of  New  York^  a»^d  the  drawers 
and  endorsers  of  the  bill  were  citizens  of  Alexandria,  Alabama. 

The  evidence  in  the  Circuit  Court  proved  that  hetwia  W.  Pond, 
one  of  the  defendants,  was  in  New  York  in  March,  1637,  and  beinff 
indebted  to  the  plaintiff  in  the  sum  of  six  thousand  dollars,  on  a  bill 
which  had  been  returned  protested  from  Mobile,  and  on  which  suit 
was  about  to  be  brought  by  the  plaintiff,  agreed  to  pay  den  per 
cent,  the  legal  damages  on  the  bUl,  and  ten  per  cent  in  addition, 
with  the  legal  interest  of  New  York  on  the  bttl  for  the  time  of  its 
return,  being  eighteen  days,  and  the  charges  of  protest  and  post- 
age) by  &  ^ill  of  exchange  on  Mobile.  The  bill  was  drawn  in 
New  York,  being  for  the  sum  of  $7287  78,  and  was  endorsed  by 
Mr.  Pond,  in  the  name  of  the  firm,  the  defendants  in  error.  The  biU 
was  endorsed  by  the  plaintiff  in  error,  and  was  remitted  by  the  plain- 
tiff to  8.  Andrews,  at  Mobile,  and  was  by  him  set  to  the  credit  of 
H.  A.  Andrews  and  Company,  of  New  Yorjc  It  was  received  by 
S.  Andrews,  with  the  endorsement  of  the  defendants,  before  its 
maturity;  and  it  was  a  cash  credit  in  the  accoimt  current  between  H. 
M.  Andrews  and  Company,  and  S.  Andrews.  The  defendant  offered 
evidence  under  t}ie  issue,  the  statute  of  New  York  against  usury,  and 
certain  depositions,  to  prove 'that  the  bill  of  exchange  was  usurious. 

One  of  tfie  witnesses  stated  that  the  consideration  for  this  biU  was 
made  up  by  the  following  account :  E.  Hundrick's  draft  on  Daniel 
Carpenter,  Montgomery,  Alabama,  protested,  dated  at  New  York, 
December  20th,  1836,  at  sixty  days  for  -  -        06000 

Damages  at  10  per  cent,         -  «     *  600 

Interest  18  daya  at  7  per  cent,     ^       •         21 
Protest  and  postage,  -        •         ^        4  85 

625  25 

Exchange  10  per  cent,  being  difference  of 
exchange  between  Mobile  and  New  York 
on  the  11th  March,  1837^  662  53 


«7287  78 


John  Delafield,  President  of  the  Phoenix  Bank,  examined  on  the 
part  of  the  defendant,  suted  that  the  exdiange  between  New  York 
and  Mobile  on  the  11th  of  March,  1837,  was  from  three  to  five  per 
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tent  This  k  owledge  of  exchange  wfts  acquired  from  having  dealt 
n  exchange  during  the  period,  for  the  Phoenix  Baiik. 

Robert  White,  cashier  of  the  Manhattan  Coinpanyy  stated  that,  by 
I  reference  to  the  books  of  the  company,  the  exchange  between 
New  York  and  Mobile  -wras,  during  the  month  of  March,  1837,  from 
five  to  seven  per  cent. :  and  Morris  Robinson,  agent  for  the  Bank  of 
Ae  United  States  in  the  city  of  New  York,  said,  that,  during  the 
month  of  March,  1837,  he  found  by  a  reference  to  the  books,  the 
dealers  with  the  bank  were  charged  from  three  to  five  percent; 
three  for  short,  and  five  for  long  paper. 

The  plaintiff  excepted  to  the  reading  of  the  statute  and  laws  of 
New  York  against  usury :  and  in  order  to  disprove  the  allegation 
of  usury  in  the  transaction,  as  the  contract  was, not  made  subject 
to  the  statute  laws  of  New  York,  and  the  contract  was  subject  only 
to  the  laws  of  Alabama  as  to  its  obligatory  form  and  solidity;  and 
was  or  was  not  usurious  according  to  these  laws.  The  plaintiff 
then  offered  to  prove  by  Joseph  Wood,  that  the  banks  purchased 
bills  at  a  far  less  exchange  than  others ;  that  they  never  bought  any 
other  than  tmdoubted  paper ;  that  from  the  facility  of  collecting,  re- 
mitting, &C.  they  had  many  advantages  over  the  citizens  at  large ; 
and  that  the  exchange  of  the  banks  was  therefore  much  lower  than 
that  of  the  conununity  at  large :  that  thei;p  was  no  fixed  rate  of  ex- 
change between  Mobile  and  New  York ;  that  it  varied  from  one  to 
twenty  per  cent.,  according  to  the  solvency,  punctuality,  risk,  &c. 
of  the  parties;  that  exchange  was  ever  fluctuating,  and  was  high  or 
low  as  the  risk  was  great  or  small.  The  Court  refused  to  admit  this 
testimony,  and  the  plaintiff  excepted. 

The  plaintiffs  asked  the  Court  to  instruct  the  jury,  that  if  they 
were  satisfied  that  the  excess,  over  legal  interest  retained  in  this  bill 
was  taken  and  contracted  for,  iimocently,  by  the  parties,  without  in- 
tending to  violate  the  laws  against  usury ;  they  might  find  for  the 
plaintiff.  The  Court  refused  to  give  this  instruction,  and  the  plain- 
tiff excepted. 

The  plaintiff  moved  the  Court  to  instmct  the  jury  that  the  con- 
tract expressed  in  this  bill  of  exchange,  if  to  be  executed  in  Alabama, 
was  subject,  alone,  to  the  laws  of  Alabama  against  usury ;  and  that 
the  usury  laws  of  New  York  had  no  force,  or  any  thing  to  do  w  ith  this 
investigation :  this  was  refused  by  the  Court,  and  plaintiff  excepted.. 

The  plaintiff  next  requested  the  court  to  charge  the  jury,  that 
if  they  believed  S.  Andrews  received  the  bill  before  maturity,  for 
a  valuable  consideration,  without  any  notice  of  usury,  and  that  the 
plaintiff  received  it  from  S.  Andrews,  without  notice  of  usury,  and 
before  maturity,  that  the  plaintiff  might  recover ;  notwithstanding 
plaintiff  offered  no  proof  of  the  consideration  he  gave  for  it.  The 
plaintiff  excepted  to  this  refusal  of  the  Court. 

The  plaintiff  next  moved  the  Court  to  charge  that  the  variance 
between  the  bill  declared  on,  and  thet>ne  set  up  as  the  same  bill  by 
defendant's  deposition,  was  fatal  in  a  plea  of  usury ;  to  which  the 
Court  refused,  and  the  plaintiff  excepted. 
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It  appeared  that  before  the  h  .  was  delivered  by  S.  Andrews 
to  plaintiff^  it 'had  been,  while  inr-the  hands  of  S.  Andre  ws,  pro- 
tested for  non-acceptance,  which  appeared  on  the  face  of  the  bill. 
There  was  no  evidence  of  any  settled  account  between  H.  M.  An- 
drews &  Co.,  and  S.  Andrews,  or  which  was  creditor  or  debtor 
upon  the  statement  of  accounts.  It  was  also  proved  that  the  ex- 
pense of  transporting  specie  from  New  York  to  Mobile,  including 
insurance  and  interest,  would  not  exceed  one  and  one  half  per 
centun  on  the  sum  transported. 

Upoii  the  whole  case,  and  the  several  points  stated,  the  Court 
charged  the  jury ;  that  if  they  believed  from  the  evidence,  that  by 
the  usages  of  trade  between  New  York  and  Mobile,  there  was  an 
established  rate  of  exchange  between  those  places,  the  drawers  and 
drawees  of  the  bill  of  exchange  here  sued  on,  had  a  right  to  con- 
tract for  such  rates  of  exchange ;  and  that  even  a  higher  rate  to  a 
small  amoimt,  if  under  the  circumstances  it  did  not  appear  to  have 
been  intended  to  evade  the  statute  against  usury  miglit  be  allowed 
by  them ;  but  if  they  believed  that  no  such  usage  existed,  the  par^ 
ties  had,  no  right  to  contract  for  more  than  the  actual  expense  of 
transportation  of  specie  from  one  place  to  the  other,  including  inte- 
rest, insurance,  and  such  reasonable  variations  therefrom,  as  above 
stated :  and  further,  if  they  believed  from  the  evidence  tliat  the 
drawers  of  the  bill  of  exchange  contracted  with  the  drawers  in  the 
state  of  New  York,  at  the  time  the  bill  was  drawn,  for  a  greater 
rate  of  interest  than  seven  per  centum  per  aiuiiun,  for  the  forbear- 
ance of  the  payment  of  the  sum  of  money  specified  in  the  bill ;  al- 
though it  may  have  been  taken  in  the  name  of  exchange ;  the  con- 
tract is  usurious :  and  unless  they  believe  from  the  evidence,  that  the 
plaintiff  took  the  bill  in  the  regular  course  of  business,  and  upon  a 
fair  atid  valuable  consideration  bona  fide  paid  by  him,  and  without 
notice  of  the  usury,  they  ought  to  find  for  the  defendant ;  otherwise 
for  the  plaintiff:  to  which  opinion,  and  charge  of  the  Court,  the 
plaintiff,  by  his  counsel,  excepted.  The  jury  found  a  verdict  for 
the  defendants ;  and  the  plaintiff  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Webster,  and  Mr.  D.  F.  Webster,  for 
the  plaintiff  in  error;  and  by  Mr.  Ogden  for  the  defendants. 

For  the  plaintiff  it  was  insisted,  by  Mr.  D.  F.  Webster : 

1.  That  the  contract  in  all  that  relates  to  interest,  was  to  be  go- 
verned by  the  law  of  Alabama. 

2.  That  in  the  Court,  sitting  in  Alabama,  the  defence  of  usury  could 
not  be  set  up  under  the  general  issue. 

3.  That  certain  evidence  offered  by  the  plaintiff  on  the  question 
of  tisinry,  was  improperly  rejected. 

4.  That  the  rulings  and  direction  of  the  Court  on  the  points  of 
law,  as  stated  in  the  bill  of  exceptions,  were  erroneous. 

The  pirovision?  of  the  laws  of  New  York,  1  Revised  Stat  772,  oa 
the  subject  of  usury,  declaie  the  contract,  on  which  usury  shall  b^ 
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taken  or  receiyed,  absolutely  void ;  with  a  saving  from  the  influence 
of  the  statute  as  to  bills  of  exchange,  or  promissory  notes  payable  to 
order  or  .ta  bearer  in  the  hands  of  an  indorsee ;  who  shall  have  re- 
ceived the  same  in  good  faith  and  for  a  valuable  consideration,  and 
who  had  not  at  the  time  of  discounting  the  bill  actual  notice  that 
the  bill  had  been  originally  given  upon  a  usurious  consideration,  &c. 
By  the  laws  of  Alabama,  the  interest  alone  is  forfeited. 

It  is  contended  that  the  contract  is  to  be  governed  by  the  laws  of 
the  place  where  it  was  to  be  executed;  The  contract  on  the  face 
of  this  bill  of  exchange  expresses  that  it  was  to  be  executed  else- 
where than  where  it  was  made.  The  parties  entered  into  it  with  a 
view  to  its  performance  at  another  place.  It  is  a  foreign  bill ,  (2  Peters, 
586,)  and  of  course  is  dated,  in  one  place,  and  in  one  state,  and  made 
payable  in  another  state. 

The  lex  loci  is  to  govern,  imless  the  parties  have  had  in  view,  by 
the  contract,  another  place  of  performance ;  that  is  to  say,  if  the 

J)arties  have  in  view,  by  the  terms  of  the  contract,  the  city  of  Mobile, 
or  its  performance,  it  is  the  law  of  the  place  of  performance  which 
is  to  govern  and  construe  the  terms  of  the  agreement.  2  Burr, 
1077.  8  John.  190.  4  Peters,  111.  7  Peters,  586.  Alabama  Was 
not  only  the  place  where  the  contract  was  to  be  executed,  but  this 
action  was  instituted  in  Alabama. 

2.  As  to  the  second  point*  Under  the  laws  of  Alabama,  where  on 
an  usurious  contract  the  interest  only  is  forfeited,  it  was  not  allowable 
imder  a  plea  of  non  assmnpsit,  to  put  in  evidence  of  usury ;  because 
although  by  the  usury  the  interest  is  lost,  yet  the  amount  of  the  bill, 
deductmg  the  interest,  may  be  recovered.  The  lex  loci  is  to  be  r<B- 
garded,  and  the  trial  is  to  be  conducted  according  to  it ;  and  what 
might  under  the  plea  be  offered  in  evidence  in  New  York,  could  not 
be  admitted  in  Alabama.  The  plea  was  not  sustained  by  the  evi- 
dence, and  did  not  suit  the  case. 

Supposing  the  plaintiff  to  have  been  in  that  situation  as  to  the 
bill,  as  to  be  liable  to  lose  the  interest  on  it,  as  upon  a  usurious  con- 
tract, yet'  it  was  not  under  such  a  plea  as  this  that  evidence  to 
charge  him  with  this  liability  could  have  been  admitted.  Supposing 
that  by  the  law  of  New  York  it  was  usury,  yet  it  was  to  be  pun- 
i^ed  by  the  laws  qf  Alabama  only. 

But  u,  contrary  to  these  views  of  the  law,  the  statutes  of  New 
York  on  the  subjeet  of  this  contract  are  to  be  applied  to  it,  yet,  be- 
tween the  parties  to  this  suit  the  law  has  no  force.  The  statute  of 
New  York  declares  that  its  provisions  shall  have  no  application  where 
there  has  been  a  bona  fide  holder  of  the  bill,  or  an  endorser  thereof, 
without  actual  notice  that  the  bill  has  been  originally  e^ven  for  a 
usurious  consideration.  This  is  an  action  on  a  bill  of  exchange 
brought  by  die  endorsee,  and  no  proof  was  given  on  the  trial  that 
he  was  not  an  innocent  holder,  ignorant  of  the  consideration  given 
for  this  negotiable  instrument  It  does  not  anywhere  appear  to  the 
contrary,  but  on  the  contrary  the  proof  was  clear  and  explicit  that 
fho  biU  had  been  regularly  tranaterred  to  him  before  its  maturity, 
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and  had  been  placed  as  a  credit  in  the  accounts  between  him  and 
the  house  in  JSew  York.  Nor  did  it  appear  that  the  plaintiff  had 
any  knowledge  of  the  asserted  usury  of  tm  transaction.  Supposing, 
then^  that  the  law  of  New  York  must  regulate  the  contract ;  yet  on 
the  proof  submitted  on  the  trial  in  the  Circuit  Court,  the  plaintiff 
ought  to  have  recovered  *the  amount  of  the  bill. 

3.  The  plaintiff  in  error  contends,  that  certain  evidence  was  re- 
'  fused  by  the  Court  which  ought  to  have  been  given. 

To  prove  thft  contract  to  have  been  usurious,  certain  depositions 
were  read  by  the  defendants;  some  going  to  show  the  original 
nature  of  the  bill,  and  the  drciunstances  under  which  it  was  made ; 
and  other  witnesses  were  examined  to  show  the  rate  of  exchange 
between  New  York  and  Mobile. 

The  witnesses  examined  were  all  connected  with  banks ;  and  they 
proved  differences  in  the  rates  of  exchange  from  three  to  five  per 
certt,  and  even  seven  per  cent.  Those  institutions  had  great  facili- 
ties in  doing  business  in  exchange ;  and  they  took  undoubted  and 
endorsed  paper,  at  short  dates.  If  there  was  any  fixed  rate  of  ex- 
change between  New  York  and  Mobile,  it  would  have  been  known 
to  these  witnesses ;  and  it  would  have  been  stated.  A  charge  be- 
yond a  fixed  rate  might  be  asserted  to  be  usurious.  But  no  fixed 
rate  existed. 

When  the  Circuit  Court  allowed  the  defendants  to  give- evidence 
as  to  the  rates  of  exchange  between  New  York  and  Mobile,  it  would 
seem  ^o  more  than  proper  that  the  privilege  should  be  allowed 
to  the  plaintiff.  The  facts  which  would  have  been  exhibited  by 
Juch  evidence  were  essential  to  the  full  exhibition  of  the  plaintiff's 
case.  Charges  for  exchange  vary  with  the  credit  and  position  of 
the  parties  to  the  bills  of  exchange,  and  the  length  of  time  the  bills 
have  to  run ;  with  many  other  circumstances ;  and  among  them  the 
balances  of  trade,  influence  the  amount  of  such  charges  materially. 

Thei:e  was  no  unreasonable  charge  made  upon  this  bill.  It  was 
taken  to  pay  a  protested  draft,  and  from  a  party  who  had  been  on 
the  dishonoured  bill.  The  credit  of  such  a  bill  must  have  been  ex- 
ceedingly doubtful ;  and  the  circumstances  of  the  dishono&r  of  its 
predecessor  having  been  known,  it  would  not  have  conunanded  jas 
much  as  was  allowed  on  it  in  the  exchange  market  in  New  York, 
where  it  was  received. 

The  plaintiff  contends  that  the  ruling  and  direction  of  the  Court 
on  the  law  were  erroneous. 

The  plaintiff  asked  the  Court  to  instruct  the  jury  that  if  they 
were  satisfied  the  excess  over  legal  interest  was  taken  by  the  parties, 
without  inteiyding  to  violate  the  law  against  usury,  they  should  find 
for  the  plaintiff.    The  Court  refused  to  give  the  instruction. 

The  question  was  one  of  intention.  Did  the  parties  mean  to  vio- 
late the  law  against  usury  ?  It  was  incumbent  on  the  defendants  to 
prove  that  the  original  parties  to  the  bill  intended  usury ;  and  that 
It  was  not  considered  by  them  a  regular  mercantile  transaction. 
On  the  bill  itself  no  usury  appears.    The  parties  giving  tfc»  bill 
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consented  to  allow  a  high  rate  of  Exchange  for  the  Advantages 
wlvkdi  ihey  obtained  in  me  exemption  of  one  of  the  .defendants, 
then  in  New  York,  from  a  suit,  which  was  aboiit  to  be  commenced 
on  die  protested  bilL 

The  plaintiff  was  altogether  disccmnected  with  thecircumflttanc^ 
under  whicti  this  bill  was  originally  given.  He  received  it  as  a  re- 
mittance firom  New  York ;  and  before  it  came  to  maturity  it  was 
pI^Msd  to  Uie  credit  of  the  house  in  New  York  as  a  cash  credit 
When  he  presented  it  ,&t  payment,  it  was  refused  on  the  ground 
of  its  having  been  made  in  fraud  of  the  Uw  of  New  York  against 
usurv.  Thus,  negotiable  paper,  which  had  passed  through  different 
hands,  and  which  was  obtained  in  good  faith ;  was  disa*edited  by 
circumstances  which  could  not  have  been  known  to  the  subsequent 
holders  of  it  A  purchase  of  a  bill  of  exchange  may  be  made  at 
any  deduction  from  its  amount;  and  the  contract  of  purchase  is  legal. 

The  judge  of  the  Circuit  Court  charged  the  jury  that  if  there  was 
no  estaDlished  rate  of  exchange  between  New  York  and  Mobile,  the 
parties  had  no  right  to  contract  for  more  than  the  actual  expense  of 
transporting  specie.  But  by  the  evidence  given  on  the  part  of  the 
defendants,  it  was  fully  shown  that  there  was  no  fixed  rate  of  ex- 
change; and  yet  the  contract  was  to  be  made  usurious,  because  more 
was  taken  than  the  cost  of  transporting  specie  from  Mobile  to  New 
York.  Sudi  a  position  destroys  all  operations  of  exchange,  and 
thus  interrupts  the  great  means  of  commercial  intercourse  and  deal- 
ing. Rates  of  exchange  are  fixed  or  regulated  by  other  rules  than 
those  which  would  be  derived  firom  the  value  of  specie  at  the  place 
on  which  the  bill  may  be  drawn,  and  the  cost  of  its  carriage  to  tl^ 
place  firom  which  the  bill  is  sent  The  experience  of  every  com- 
mercial man,  and  the  value  of  etchaiige  in  every  commercial 
country  establish  this  position* 

Mr.  Ogden,  for  tne  defendant,  contended  that  the  contract  entered 
into  by  the  bill  of  exchange  on  which  the  suit  was  brought  having 
been  rxtade  in  New  York,  was  to  be  governed  by  tlTe  laws  of  New 
York.  .  An.^ndorse.r  of  a  bill  of  exchange  is  liable  only  by  the  law 
of  the  place  where  the  bill  is  made.  3  Mass.  Rep.  77.  5  East,  130. 
1  East,  60.  8  Martin's  Rep.  34.  The  law  of  the  contract  is  the  law 
of  New  York,  where  the  debt  was  due;  and.  where  it  was  settled  by 
the  bill  of  exchange  on  which  this  suit  was  brought. 

It  is  said  that  the  evidence  of  usury  could  not  be  given  under  the 
plea  of  non  assumpsit :  but  this  is  taking  for  granted  that  the  law 
of  the  case  is  that  of  Alabama,  and  not  that  of  New  Yo^k.  Evidence 
to  show  a  usurious  consideration  is  proper  evidence  Under  the  plea. 

There  is  no  evidence  of  bona  fide  ownership  of  this  bill-  in  the 
plaintiff  The  bill  was  remitted  for  colle^'  tion ;  and  the  plaintiff  was 
the  agent  of  the  drawee.  The  entry  of  the  bill  as  a  cash  credit,  does 
not  affect  this  view  of  the  case.  It  was  no  more  than  a  mode  of 
keeping  the  account  between  the  drawer,  and  the  person  to  whom 
the.  bill  had  been  transmitted.    The  bill  was  taken  in  payment  of 
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an  old  debt|  and  that  debt  is  yet  due :  and  for  it  the  *  creditor  has  a 
perfect  right  to  proceed  at  law. 

It  matters  not  what  was  the  intention  of  the  parties;  and  if  they, 
had  no  view  to  a  usurious  dealing,  still  the  Uw  operates  on  the  con- 
tracty  and  makes  it  void  if  there  actually  was  usury.  Where  the 
months  of  a  year  are  calculated  to  be  thirty  days^  and  interest  for  a 
year  charged  on  each  month,  it  was  held  to  be  usury. 

Mr.  Webster  for  the  plaintiff  in  error.  This  is  an  action  by  the 
endorsee  of  a  bill  of  exchange  residing  in  Alabama,  and  the  suit  is 
brought  in  that  state.  The  bill  was  drawn  in  New  York,  to  be  paid 
in  Alabama ;  and  there  is  nothing  in  the  record  to  show  that  the  en- 
dorsee, the  plaintiff,  was  in  New  York,  or  had  any  thing  to  do  with 
the  bill,  until  it  came  into  his  hands  in  Alabama.  The  defendants 
a]re  described  as  citizens  of  Alabama ;  and  presumption  is  that  it  was 
enitorsed  in  Alabama,  and  was  an  Alabama  transaction. 

The  true  place  of  the  contract  is  the  place  of  its  performance ;  and 
the  law  of  Alabama  operates  upon  this  bill  exclusively,  as  the  con- 
tract made  by  it  was  to  be  performed  there.  Story's  Conflict  of 
Laws,  252.  A  bill  drawn  in  New  York,  to  pay. eight  per  cent  in- 
terest in  Alabama,  where  the  interest  is  eight  per  cent.,  would  not 
be  void  by  the  law  of  New  York.  Where  there  is  no  actual  and 
express  agreement  to  pay  usurious  interest,  it  is  entirely  a  question 
of  intention :  and  the  case  to  be  madp  out  is,  that  there  was  a  de- 
sign, either  open  or  covered,  to  take  more  than  the  statut^  allows  as 
interest 

There  can  be  no  rule  of  law  which  proliibits  the  purchase  of  a 
bill  of  exchange  at  any  rate  of  discount ;  or  which  makes  such  a  pur- 
chase, if  the  discount  is  more  than  the  legal  interest,  usury.  The 
rates  of  exchange  are  always  various,  and  are  sometimes  uncertain. 
To  apply  the  law  of  usury  to  such  contracts  would  be  productive 
of  the  peatest  injustice. 

The  law  of  New  York,  protiscts  all  these  instruments  from  the 
prohibitions  of  usury,  when  they  get  into  the  hands  of  bona  fide 
Jiolders  without  notic3  of  their  origin.  Every  one  may  buy  a  bill 
of  exchange  in  the  market  at  any  rate ;  but  if  the  purchaser  sells  a 
bill,  with  his  name  upon  it,  at  an  illegal  discount,  it  is  usury,  sCnd 
the  bill  is  void.  Every  thing  in  relation  to  this  bill  should  have  been 
admitted  in  evidence:  and  the  jury^ should  have  been  enabled  to 
form  a  judgment  on  the  intention  of  the  parties ;  and  should  have 
been  allowed  to  know  every  thing  as  to  the  state  of  the  exchange 
between  New  York  and  Mobile,  and  the  rate,  as  applied  to  bills  of 
all  descriptions.  One  of  the  witnesses  would  have  proved  that 
twenty  per  cent,  was  not  a  greater  rate  of  exchange  than  had  been 
paid  on  doubtful  bills. 

The  party  taking  the  bill  had  a  right  to  recover  from  his  debtor, 
such  an  amount  as  would  have  paid  the  amount  due  to  him  on  the 
protested  bill  of  e;cchange  in  New  York.  He  bad  a  right,  then,  to 
the  exchange  on  Mobile,  and  the  exchange  from  Mobile  to  New 
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York.    It  is  manifest  that,  even  on  this  evidence  of  the  defendants, 
if  this  were  proper  and  just,  t" 
less  than  it  should  have  been. 


if  this  were  proper  and  just,  the  sum  taken  as  exchange  was  even 
sho 


Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  Court— 
This  case  comes  before  the  Court  upon  a  writ  of  errpr,  directed  to 

the  judges  of  the  Circuit  Court  for  the  ninth  circuit  and  southern 

district  of  Alabama. 

The  action  was  brought  l)y  the  plaintiff  as  endorsee^  against  the 

defendants  as  endorsers  of  a  bill  of  exchange  in  the  following 

words : — 

"  Exchange  for  $7287 ^^fy.  New  rork,  March  11,  lfif37. 

"  Sixty  days  after  date  of  this  first  of  exchange,  second  of  same 
tenoUr  and  date  unpaid,  pay  lO  Messrs.  Pond,  Converse,  and  Wads- 
worth,  or  order,  seven  thousand  two  hundred  and  eighty-seven  ^ 
dollars,  negotiable;  and  payable  at  the  Bank  of  Mobile,  value  re- 
ceived, which  place  to  the  account  of 

"  Your  obedient  servant 
'*  To  Messrs.  Sayre,  Converse  &  Co.  ?  "  D.  Cabpenter.*^ 

Mobile,  Alabama."  J 

The  case,  as  presented  by  the  record,  appears  to  be  this.  The 
defendants  were  merchants,  residing  in  Mobile,  in  the  state  of  Ala- 
bama. H.  M.  Andrews  and  Co.  were  merchants  residing  in  New 
York ;  and  before  the  above  mentioned  bill  was  drawn,  the  defend- 
ants had  become  liable  to  H.  M.  Andrews  and  Co.  as  endorsers 
upon  a  former  bill  for.  86000,  drawn  by  E.  Hendricks  on  Daniel 
Carpenter,  of  Montgomery,  Alabama.  The  last  mentioned  bill  was 
dated  at  New  York,  and  tell  due  on  the  21st  of  February,  1837,  and 
was  protested  for  non-payment.  The  defendant  Pond,  it  seems, 
was  in  New  Ydrk  in  the  month  of  March,  1837,  shortly  after  this 
protest;  when  H.  M.  Andrews  and  Co.  threatened  to  sue  him  on  the 
protested  bill :  and  the  defendant  Pond,  rather  than  be  sued  in  New 
York,  agreed  tb  pay  H.  M.  Andrews  and  Co.  ten  per  cent,  damages 
on  the  protested  biU,  and  ten  per  cent  interest  and  exchange  on  a 
new  bill  to  be  given,  besides  the  expenses  on  the  protested  bill. 

According  to  this  agreement  an  account,  which  is  given  in  the 
record,  was  stated  between  them  ou  the  11th  of  March,  1837,  in 
which  the  defendants  were  charged  with  the  protested  bill,  and  ten 
per  cent,  damages  on  the  protest,  and  interest  and  expenses,  which 
amounted  altogether  to  the  sum  of  86625  25,  and  ten  per  cent  upon 
this  sum  was  then  added,  as  the  difference  of  exchange  between 
Mobile  and  New  York,  which  made  the  sum  of  S7287  78 ;  for  which 
the  defendant  Pond  delivered  to  H.  M.  Andrews  and  Co.  the  bill  of 
exchange  upon  which  this  suit  is  brought,  endorsed  by  the  defendants 
in  blank.  The  bill  was  remitted  by  H.  M.  Andrews  and  Co.  to  S. 
Ancbrews,  at  Mobile,  for  collection..  The  drawees  refused  to  accept 
it,  and  it  was  protested  for  non-acceptance ;  and  after  this  refusal 
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and  protest^  it  was  transferred  by  S.  Andrews  to  J.  J.  Andrews^  the 
present  plaintiff.  It  is  stated  in  the  exception,  that  after  this  trans- 
fer it  was  a  cash  credit  in  the  account  between  H.  M.  Andrews  and 
Co.  and  S.  Andrews.  The  bill  was  not  paid  at  maturity,  and  this 
suit  is  brought  to  recover  the  amount 

There  is  no  question  between  the  parties  as  to  the  pincipal  or 
damages  of  ten  per  cent  charged  for  the  protested  bill  of  06000 ; 
nor  as  to  the  interest  and  expenses  charged  in  the  account  herein 
before  mentioned.  The  defendants  admit  that  the  principal  amount 
of  the  protested  bill,  the  damages  on  the  protest  which  are  given  by 
the  act  of  assembly  of  New  York,  and  the  interest  and  expenses, 
were  properly  charged  in  the  account  The  sum  of  06625  25  was 
therefore  due  from  them  to  H.  M.  Andrews  and  Co.  on  the  day  of 
the  settlement,  payable  in  New  Vork.  The  dispute  arises  on  the 
item  of  0662  53,  charged  in  the  account  as  the  difference  of  exchange 
between  New  York  and  Mobile,  and  which  swelled  the  amount  for 
which  the  bill  was  given  to  07287  78.  The  defendants  allege  that 
the  ten  per  cent  <:harged  as  exchange,  was  far  khove  the  market 
price  of  exchange  at  the  time  the  bill  was  given,  and  that  it  was  in- 
tended as  a  cover  for  usurious  interest  exacted,  by  the  said  H.  M* 
Andrews  and  Co.  as  the  price  of  their  forbearance  for  the  sixty 
days  given  to  the  defendants.  This  was  their  defence  in  the  Circuit 
Court,  where  a  verdict  was  found  for  the  defendants  under  the  di- 
rections given  by  the  Court 

Many  points  appear  to  have  been  raised  at  this  trial,  which  are 
stated  as  follows,  in  the  exception  taken  by  the  plaintiff. 

The  defendant  offered  evidence — 

1.  To  prove  that  the  said  bill  of  exchange  was  usurious,  according 
to  the  statute  and  la^s  of  the  state  of  New  York.  The  plaintiff  ob- 
jected to  the  reading  of  the  statute  and  depositions  aforesaid,  because 
the  contract  was  not  made  with  a  view  of  the  statute  or  laws  of  New 
York,  But  the  bill  of  exchisinge  was  usury  or  not  by  the  laws  and 
statutes  of  Alabama ;  and  that  the  contract  was  subject  only  to  the 
laws  of  the  state  of  Alabama,  as  to  its  obligatory  force  and  validity : 
and  he  further  objected,  that  if  this  contract  were  to  be  decided  by 
the  statute  of  New  York,  that  this  proof  could  not  be  given  under 
this  issue :  but  the  Court  overruled  all  these  objections,  and  per- 
mitted the  depositions  and  statute  to  be  read,  to  show  the  bill  oi  ex- 
change to  be  void  by  the  laws  of  New  York :  to  all  wldch  plaintiff 
excepts. 

2.  Plaintiff  then  offered  to  prove  by  Joseph  Wood,  that  the  banks 
purchased  bills  at  a  far  less.rate  of  exchange  than  others,  tfiat  they 
never  bought  any  than  undoubted  paper ;  that  from  the  facility  of 
collecting,  remitting,  &c.  they  had  many  advantages  over  the  citizens 
at  large,  and  that  the  excnange  of  the  banks  was  dierefore  much 
lower  than  the  community  at  large ;  that  there  was  no  fixed  rate 
of  exchange  between  Mobile  and  New  York;  that  it  varied  from 
one  to  twenty  per  cent  according  to  the  solvency,  punctuality,  risk, 
kc. ;  that  exchiange  was  ever  fluctuating,  and  was  high  or  low  as 
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Hie  riflkwas  great  or  KknalL     The  Court  rejected  this  testimony 
also,  to  which  plaintiff  excepts. 

3.  Plaintiff  asked  the  Court  to  instruct  the  jury,  that  if  they  were 
satisfied  that  the  excess  orer  legal  interest  retained  in  this  bill 
was  taken  and  contracted  for  innocently  by  the  parties;  without  in- 
tending to  violate  the  laws  against  usury ;  that  they  might  find  for 
plaintiff:  but  the  Court  refused  this  also,  and  plaintiff  excepts. 

4.  Plaintiff  mored  the  Court  to  charge  the  jury  that  the  contract 
expressed  in  this  bill  of  exchange,  if  to  be  executed  in  Alabama, 
was  subject  alone  to  the  laws  of  Alabama  against  usury ;  and  that 
the  usury  laws  of  New  York  had  no  force,  or  any  thing  to  do  with 
this  investigation.  This  was  refused  by  the  Court,  and  plaintiff 
excepts. 

5.  Plaintiff  next  requested  tHe  Court  to  charge  the  jury,  that  if 
they  believed  S.  Andrews  received  the  tull  berare  maturity,  for  a 
vajiuable  consideration,  without  any  notice  of  usury,  and  that  plain- 
tiff received  it  from  S.  Andrews,  without  notice  of  usury,  and  be- 
fore maturity,  that  the  plaintiff  might  recover;  notwithstandmg 
plaintiff  offered  no  proof  of  the  consideration  he  gave  for  it  To 
this  refusal  there  was  also  an  exception. 

6.  Plaintiff  next  moved  the  Court  to  charge  that  the  variance 
between  the  bill  declared  on,  and  the  one  Set  up  as  the  same  bill 
by  defendants'  deposition,  was  fatal  in  a  plea  of  usury ;  to  which 
the  Court  refused,  and  plaintiff  excepts. 

7.  It  appeared  that  before  the  biU  was  delivered  by  S.  Andrews 
to  the  plaintiff,  it  had  been,  while  in  the  hands  of  S.  Andrews, 
protested  for  non-acceptance,  which  appeared  on  the  face  of  the  bilL 
There  was  no  evidence  of  any  settled  account  between  H.  M.  An- 
drews and  Co.  and  S.  Andrews,  or  which  was  creditor  or  debtor 
upon  the  statement  of  accounts.  It  was  also  proved  that  the  ex- 
pense of  transporting  specie  from  New  York  to  Mobile,  including 
uisuranlce  and  interest,  would  not  exceed  one  and  one-half  per  cent,  on 
the  sum  transported.  Upon  the  whole  case,  and  the  several  points 
stated,  the  Court  charged  the  jury,  that  if  they  believed  from  the 
evidence,  that  by  the  usages  of  trade  between  New  York  and  Mo- 
bile, there  was  an  established  mte  of  exchange  between  those 
places,  the  drawers  and  drawees  of  the  bill  of  exchange  here  sued 
on,  had  a  right  to  contract  for  such  rates  of  exchange;  and  that  even 
for  a  higher  rate  to  a  small  amount,  if  under  the  circumstances  it  did 
not  appear  to  have  been  intended  to  evade  the  statute  against  usury, 
might  be  allowed  by  them. 

8.  But  if  they  believed  that  no  such  usaffe  existed,  the  parties  had 
no  right  to  contract  for  more  than  the  actual  expense  of  transportation 
of  specie  from  one  place  to  the  other,  including  interest,  insurance, 
and  such  reasonable  variations  ttierefrom,  as  above  stated. 

9.  And,  further,  if  they  believed  from  the  evidence,  that  the 
drawers  of  the  bill  of  exchange  contracted  with  the  drawee  in  the 
state  of  New  York,  at  the  time  the  bill  was  drawn,  for  a  greater 
rate  of  interest  than  seven  per  centum  per  annum,  for  the  forbearance 
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of  the  pajrmeDt  of  the  sum  of  money  specified  in  th^  bill^  altboagh 
it  may  nave  been  taken  ih  the  name  of  exdiange^  the  contract  is 
usurious  ;'«ind  unless  they  believe  from  the  evidence,  that  the  plain- 
tiff took  the  bill  in  the  regubir  course  of  business,  and  upon  a  fair 
and  valuable  consideration  bona  fide  paid  by  hhn,  ana  without 
notice  of  the  usury,  they  ought  to  find  for  the  defendants,  otherwise 
for  the  plaintiff. 

From  the  manner  in  which  the  points  are  arranged  in  this  excep- 
tion, and  the  similarity  of  the  questions  presented  in  some  of  them, 
we  shall  be  better  understood  by  expressing  our  opinion  on  the 
whole  case,  as  it  appears  before  us,  without  regarding  the  order  in 
which  the  questions  are  stated  in  the  exception ;  and  without  exa- 
\nining  sepamtely  each  one  of  the  instructions  asked  for  by  the 
plaintiff,  and  refused  by  the  Court 

The  transaction,  upon  the  face  of  it,  does  not  profess  to  charge 
any  interest  for  forbearance.  It  is  a  bill  of  exchange  in  the  usual 
form ;  and  in  the  account  stated  at  the  time,  and  which  formed  the 
basis  of  the  bill,  the  only  item  in  relation  to  interest  is  the  small 
sum  charged  for  the  eighteen  days  which  intervened  between  the 
time  when  the  first  bUl  became  due  and  the  present  one  was  given. 
This  interest  is  charged  at  seven  per  cent.,  which'  is  the  legal  rate 
of  interest  establish^  in  New  York.  The  transaction,  taken  alto- 
gether, was  indeed  a  ruinous  one  on  the  part  of  the  defendants.  A 
debt  of  86000,  payable  at  Mobile  on  the  21st  of  February,  was  con- 
verted into  a  debt  of  87287  78,  payable  at  the  same  place  on  the 
25th  of  April  following ;  being  an  increase  of  81287  78  in  the  short 
space  of  eighty-one  days.  Yet,  if  th^  defendants  brought  it  upon 
themselves  by  their  failure  to  take  up  the  first  bill  at  maturity,  and 
the  transaction  was  not  intended  to  cover  usurious  interest,  they 
must  meet  the  consequence  of  their  own  improvidence.  The  sum 
of  $6625  25  was  undoubtedly  due  from  them  to  H.  M.  Andrews  and 
Co.  on  the  day  the  bill  in  question  was  drawn.  They  were  enti- 
tled to  demand  that  sum  in  New  York,  or  a  bill  that  was  equivalent 
to  it  at  the  market  price  of  exchange ;  and  if  ten  per  cent,  discount 
was  the  usual  price  at.  which  others  purchased  bills  of  this  descrip- 
tion in  the  market  of  New  York,  they  had  a  right  to  take  the  bill  at 
that  rate,  in  satisfaction  of  their  debt.  There  is  nothing,  therefore, 
upon  the  face  of  the  papers,  from  which  the  Court  can  undertake  to 
say  that  usurious  interest  was  exacted. 

But  although  the  transaction,  as  exhibited  in  the  account,  appears 
on  the  face  of  it  to  have  been  free  from  the  taint  of  usury,  yet  if 
the  ten  per  cent,  chai^d  as  exchange,  or  any  part  of  it,  was  in- 
tended as  a  cover  for  usurious  interest,  the  form  in  which  it  was 
done,  and  the  name  under  which  it  was  taken,  will  not  protect  the 
bill  from  the  consequences  of  usurious  agreements ;  and  if  the  fact 
be  established,  it  must  be  dealt  with  in  £e  same  manner  as  if  the 
usury  was  expressly  contracted  for  in  the  bill  itself.  But  whether 
this  Item  was  intended  as  a  cover  for  usury  ox  not,  is  a  question  ex- 
clusively for  the  jury.    It  is  a  question  of  intent    And  in  order 
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lo  enable  the  jury  to  decide  whether  usury  was  concealed  under  the 
name  of  exchange ;  evidence  on  both  sides  ought  to  have  been  ad-^ 
mittedy  which  tended  to  show  ihe  usual  rate  of  exchange  between 
New  York  and  Mobile^  when  this  bill  was  negotiated.  There  is  no 
rule  of  law  fixing  the  rate  which  may  be  lawfully  charged  for  ex^ 
duoige.  It  does  not  altogether  depend  upon  the  cost  of  transport- 
ing  specie  from  one  place  to  another;  although  the  price  oi  ex* 
cluuoq^  is,  no  doubt,  influenced  by  it  But  it  is  also  materially 
affected  by  the  state  of  the  trade,  by  the  urgency  of  the  demand 
for  remittances,  and  by  the  quantity  brought  into  the  market  for 
sale :  and  sometimes  material  changes  take  place  in-  a  single  day, 
although  no  alteration  has  happened  in  the  expenses  of  transport- 
ing specie.  The  Court,  therefore,  can  lay  down  no  rule  upon  the 
subject    H.  M.  Andrews  and  Co.,  when  about  to  take  this  bill  in 

I  payment  of  an  existing  debt,  had  a  right  to  include  in  it  a  fieur  al- 
owance  for  the  ^Ufference  in  exchange.  Whether  they  exacted  more 
or  not,  for  the  forbearance  of  their  debt,  is  a  question  for  the  jury  to 
decide :  and  in  order  to  enable  them  to  decide  it  correctly,  mey 
must  be  allowed  to  hear  the  evidence  which  either  of  the  parties 
may  offer,  as  to  the  rates  of  exchange  for  such  a  bill  as  this ;  which 
was  payable  in  specie,  and  not  in  any  depreciated  currency.  Taking 
this  view  of  the  subject,  we  think  the  Court  below  erred  in  reject- 
ing the  testimony  of  Joseph  Wood,  who  was  offered  by  the  plaiil  iff 
to  prove  the  rate  of  exchange;  and  also  in  the  direction  given  to 
the  jury,  that  if  there  was  no  fixed  rate  of  exchange,  tKe  creditor 
had  a  ri^ht  to  take  no  more  than  the  actual  expense  of  transporting 
the  specie,  or  a  small  amount  more,  where  the  addition  was  not  in- 
tended to  cover  usury. 

Another  question  presented  by  the  exception,  and  much  discussed 
here  is,  whether  the  validity  of  this  contract  depends  upon  the  laws 
of  New  York  or  those  of  Alabama.  So  far  as  the  mere  qutetion 
q{  usury  is  concerned,  this  question  is  not  very  important  There 
is  no  stipulation  for  interest  apparent  upon  the  paper.  The  ten 
per  cent  in  controversy  is  Charged  as  the  difference  in  exchange 
only,  and  not  for  interest  and  exchange.  And  if  it  were  othierwise, 
the  interest  allows  in  New  York  is  seven  per  cent,  and  in  Ala- 
bama eight ;  and  this  small  difference  of  one  per  cent  per  annum, 
upon  a  forbearance  of  sixty  days^  could  not  materially  affoct  the 
rate  of  exchange,  and  could  hardly  have  any  influence  on  the  in* 
quiry  to  be  made  by  the  jury.  But  there  are  other  oonsideratioQS 
which  make  it  necessary  to  decide  this  question.  The  laws  of  New 
York  make  void  the  instrument  when  tainted  with  usury;  and  if  tins 
bill  is  to  be  (governed  by  the  laws  of  New  York,and  if  die  jury  should 
find  that  it  was  given  upon  an  usurious  consideration,  the  plaintiff 
would  not  be  entitled  to  recover ;  unless  he  was  a  bona  fide  holder, 
without  notice,  and  had  given  for  it  a  valuable  consideration:  while 
by  the  laws  of  Alabama  he  would  be  entitied  to  recover  the  prin* 
cipal  amount  of  the  debt,  without  any  interest 

The  general  principle  in  relation  to  contracts  made  in  one  place 
q2 
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to  be  exeeitted  in  another,  b  well  settled.  They  are  to  be  goremed 
by  the  law  of  the  place  of  performance — and  if  the  interest  al- 
lowed by  tfie  kiws  of  the  place  of  performance^  is  higher  than  that 
permitted  at  the  place  of  Uie  contract,  the  parties  may  stipulate  for 
the  higher  interest,  without  incurring  the  penalties  of  usury.  And 
m  the  case  before  us,  if  the  defendants  had  given  their  note  to  H. 
M.  Andrews  and  Co.,  for  the  debt  then  due  to  them,  payable  at  Mo- 
bile, in  sixty  days,  with  eight  per  cent  interest,  such  a  contract 
would  \mdoubte(Uy  have  been  valid ;  and  would  have  been  no  viola- 
tion of  die  laws  of  New  York,  although  the  lawful  interest  in  that 
state  is  only  seven  per  cent.  And,  if  in  the  account  adjusted  at  the 
time  this  bill  of  exchange  was  given,  it  had  appeared  that  Alabama 
interest  of  eight  per  cent,  was  taken  for  the  forbearance  of  sixty 
days  given  by  the  contract ;  and  the  transaction  was  in  other  re- 
spects free  from  usury ;  such  a  reservation  of  interest  would  have 
been  valid  and  obligatory ' upon  the  defendants;  and  would  have 
been  no  violation  of  the  laws  of  New  York. 

But  that  is  not  the  question  which  we  are  now  called  on  to  de- 
cide. The  defendants  allege  that  the  contract  was  not  made  with 
reference  to  the  laws  of  either  state,  and  was  not  intended  to  con- 
form to  either.  That  a  rate  of  interest  forbidden  by  the  laws  of 
New  York,  where  the  contract  was  made,  was  reserved  on  the  debt 
actually  due;  and  that  it  was  concealed  under  the  name  of  ex- 
change, in  order  to  evade  the  law.  Now,  if  this  defence  is  true,  and 
shall  be  so  found  by  the  jury,  the  question  is  not  which  law  is  to 
govern  in  executing  the  contract ;  but  which  is  to  decide  the  fate  of 
a  security  taken  upon  an  usurious  agreement,  which  neither  will 
execute  ?  Unquestionably,  it  must  be  the  law  of  the  state  where 
the  agreement  was  made,  and  the  instrument  taken  to  secure  its 
performance.  A  contract  of  this  kind  cannot  stand  on  the  same 
principles  with  a  bona  fide  agreement  made  in  one  place  to  be  ex- 
ecuted in  another.  In  the  last  mentioned  cases  the  agreements  were 
permitted  by  the  lex  loci  contractus;  and  will  even  be  enforced  there, 
if  the  party  is  found  within  its  jurisdiction.  But  the  same  rule 
cannot  be  applied  to  contracts  forbidden  by  its  laws  and  designed 
to  evade  them.  In  such  cases,  the  legal  consequences  of  such  an 
agreement  must  be  decided  by  the  law  of  the  place  where  the  con- 
tntct  was  made.  If  void  there,  it  is  void  everywhere ;  and  the 
cases  referred  to  in  Story's  Conflict  of  Laws,  203,  fully  establish  this 
doctrine. 

In  the  case  of  De  Wolfe  vs.  Johnson,  10  Wheat.  383,  this  Court 
held  that  the  lex  loci  contractus  must  govern  in  a  question  of  usury; 
although  by  the  terms  of  the  agreement  the  debt  was  to  be  secured 
by  a  mortgage  on  realproperty  in  another  state.  And  the  case  of 
Dewar  vs.  Shaw,  3  Ti  R.  41^5,  shows  with  what  strictness  .the 
English  Courts  apply  their  own  laws  against  usury  to  contracts 
made  in  England.  In  the  case  under  consideration,  the  previous 
debt  for  which  the  bill  was  negotiated  was  due  in  New  York;  a 
part  of  it,  th^t  is  to  say,  the  damages  on  the  protest  of  the  first  bill 
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were  ftiven  by  a  law  of  that  state ;  and  the  debt  was  then  bearing 
the  I^w  York  interest  of  seren  per  cent,  as  appears  by  the  ac- 
count before  referred  to.  And,  if  m  consideration  of  further  indul- 
pience  in  the  time  of  payment,  the  parties  stipulated  for  a  higher 
mterest,  and  agreed  to  conceal  it  under  the  name  of  exchange ;  the 
validity  of  the  instrument,  which  was  executed  to  carry  this  agree- 
ment into  effecti  must  be  determined  by  the  laws  of  New  York,  and 
not  by  the  laws  of  Alabama. 

in  this  a^ect  of  the  case,  another  question  arose  in  the  trial  in 
the  Circuit  Court  By  the  laws  of  New  York,  as  they  then  stood, 
usury  was  no  defence  against  the  holder  of  a  note  or  bill  who  had 
received  it  in  good  faith,  and  to  Whom  it  was  transferred  for  a 
valuable  consideration,  and  without  notice  of  the  usury.  The 
present  plaintiff  claims  the  benefit  of  this  provision.  But  Upon  the 
evidence  in  the  case,  it  is  very  clear  that  he  does  not  bring  himself 
within  it  The  bill  of  exchange  was  protested  for  non-acceptance, 
while  it  was  in  the  hands  of  S.  Andrews,  the  agent  of  H.  M.  An- 
drews and  Co.,  to  whom  it  had  been  sent  for  coUection ;  and  this  fact 
appeared  on  the  £su^  of  the  bill  at  the  time  it  was  transferred  to  the^ 
plaintiff  Now,  a  person  who  takes  a  bill,  which  upon  tfie  face  oi 
It  was  dishonoured,  cannot  be  allowed  to  claim  the  privileges  which 
belong  to  a  bona  fide  holder  without  notice.  If  he  chooses  to  re«f 
ceive  it  imder  such  circumstances,  he  takes  it  with  all  the  infirmities 
belonging  to  it;  and  is  in  no  better  condition  than  the  person  from 
whom  he  received  it  There  can  be  no  distinction  in  principle  be- 
tween a  bill  transferred  after  it  is  dishonoured  for  non-acceptance, 
and  one  transferred  after  it  is  dishonoured  for  non-pajrment ;  and 
this  is  the  rule  in  the  English  Courts,  as  appears  by  the  case  of 
Cressley  t^.  Ham,  13  East,  498.  Now  it  is  evident,  that  no  consi- 
deration pap^d  between  Carpenter,  the  drawer  of  the  bill,  and  the 
defendants,  who  are  the  payers  and  endorsers.  The  bill  was  inade 
and  endorsed  by  the  defendants,  for  the  purpose  of  being  delivered 
to  H.  M.  Andrews  and  Co.,  in  execution  of  the  agreement  for  ftirther 
indulgence.  And  if  that  agreement  was  usurious,  then  the  bill  in 
question  was  tainted  in  its  inception ;  and  that  taint  must  continue 
upon  it  in  the  hands  of  the  present  plaintiff 

There  is  one  other  direction  givep  by  the  Circuit  Court,  which  re- 
mains to  be  considered.  It  is  the  third,  as  stated  in  the  exception. 
The  vagueness  and  generality  of  the  terms  in  which  this  instruction 
was  asked  for  by  the  counsel  for  the  plaintiff,  justified  the  Court  in 
refusing  it  It  will  be  seen  from  what  we  have  already  said,  that 
if  the  rate  of  exchange  taken  upon  this  bill  was  a  fair  one,  and 
was  not  intended  to  cover  usurious  interest,  the  plaintiff  is  entitled 
to  recover ;  and  if  the  payer  means  nothing  more  than  this,  there 
could  be  no  objection  to  it.  But,  if  it. was  intended  to  maintain 
that  although  a  higher  rate  of  exchange  was  allowed  than  the  fieur 
market  price,  and  that  this  was  done  in  consideration  of  the  forbear- 
ance of  payment,  under  the  belief  that  the  law  would  not  in  that 
shape  regard  it  as  usury,  the  mistake  of  the  parties  in  this  respect, 
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will  not  alter  the  cliaracter  of  the  transaction.  Ttie  instruction  as 
asked  for  was  framed  in  viich  general  terms^  that  it  might  have 
misled  the  jury;  and  the  Courts  therefore,  were  not  bound  to  give  it 

In;fine|  if  the  parties  intended  to  allow  no  more  than  a  fair  rate 
of  exchange,  testmg  it  by  the  market  price  of  good  bills  of  this  de- 
scription, it  was  not  usury ;  and  the  plaintiff  is  entitled  to  recover. 
Ifi  on  the  contrary,  more  was  intended  to  be  taken,  it  was  usury ; 
and  the  plaintiff  is  not  entitled  to  recover.  It  is  true,  that  after 
this  bill  had  been  negotiated  between  H.  M.  Andrews  and  Co.  and 
the  defendants,  other  persops  might  have  lawfully  purchased  it  at 
a  much  greater  discount  than  the  market  rate  of  exchange ;  and 
might  have  considered  and  estimated  in  the  price  they  gave  for  it, 
the  known  embarrassments,  the  want  of  punctuality,  and  the  loss 
of  credit  of  the  defendants,  whose  former  bill  had  already  been  pro- 
tested. But,  as  between  the  debtor  and  his  creditor,  no  difference 
in  the  rate  of  exchange  can  be  made  on  that  account  If,  in  consi- 
deration of  further  forbearance,  the  creditor  receives  a  new  security 
from  hi^  debtor  for  an  existing  debt,  he  cannot  enlarge  tlie  amomit 
due  by  exacting  any  thing  either  by  way  of  interest  or  exchange, 
on  account  of  the  additional  risk  he  may  suppose  he  runs  by  this 
extension  of  credit ;  nor  on  accoimt  of  any  doubts  he  may  entertain 
as  to  the  punctuality  of  payment,  or  the  ultimate  safety  of  his  debt. 

It  is  hardly  necessary  to  add,  that  the  right  of  the  defendant  to 
offer  in  evidence,  under  the  plea  of  non  assi^mp^ft,  that  the  in- 
strument was  given  upon  an  usurious  contract,  has  been  too  well 
settled  to  be  now  disputed :  and  we  see  nothing  in  the  record,  upon 
which  a  question  for  the  Court  could  be  raised,  upon  the  supposed 
variance  between  the  bill  mentioned  in  the  testimony  produced  by 
the  defendants,  and  the  bill  declared  on  by  the  plaintiff. 

Upon  the  whole,  we  dissent  from  the  Circuit  Cburt  in  the  second 
and  eighth  points  in  the  exception,  as  We  have  already  mentioned ; 
and  we  concur  with  them  in  the  residue. 

The  judgment  of  the  Circuit  Court  must,  therefore,  be  reversed 
with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  southern  district 
of  Alabama,  and  was  argued  by  counsel. 

On  consideration  whereof^  it  is  ordered  and  adjudged  by  this 
Court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  reversed  with  costs;  and  that  this  cause  be, 
and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court,  with 
directions  to  award  a  venire  facias  de  novo. 
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Thx  Unitxp  STATBSy  Afpxllant^  vs.  M08XS.E.  LxvTy  Affxi.^x. 

nut  by^Gonmor  Coppinger,  of  tboiteai  thoowod  ftwp  hundred  nam  of  Jtnd,  in  EmI 
rloffidA,  ptrl  of  tUrtv  tboownd  tares,  granted  in  oooiideretioii  of  eemoee  to  thcl  crown 
of  Spain  and  te  offioen  of  Spain,  wUeh  had  heen  aorajed  bf  the  appointed  oflfeer, 


oonilnned* 

The  Cowt  nlbaed  to  allow  a  eortej  of  bnd  to  be  made  to  make  np  lor  a  deScien^  in  tfie 
aonro^  of  foorteen  thoownd  0Te  hondred  aerea,  in  eonae<iiMDce  of  part  of  the  land  in- 
cfaided  tfietein  being  eoiveved  with  wate ,  and  bebag  maiihea.  Even  if  %  aorrej  had  not 
been  made  nnder  the  conciearion,  it  would  not  be  eompetifil  Ibr  iSbfb  Saperior  Coort  of 
Eaat  Florida,  or  for  the  SiqNmne  Court,  to  deaignato  a  new  loealipn  ^uji^S  ftom  the 
original  cooteerion,  aa  anj  audi  variation  would  be  equivaknt  to  a  new  giant 

APP£AL  from  the  Superior  Court  of  East  FloricUu 

Moses  E.  Leyy,  a  citizen  of  the  United  States,  presented  a  peti-' 
Uon  to  the  judge  of  the  Superior  Court  of  East  Florida,  on  the  18th 
day  of  May,  1829,  claiming  title  to  a  tract  of  land  containing  four-' 
teen  thousand  five  hundred  acres,  situated  in  East  Florida,  heing 
part  of  thirty  thousand  acres  originally  conceded  to  Fernando  de  la 
Maza  Arredondo,  in  full  property,  by  Governor  Don  Jose  Coppinger, 
on  the  14th  day  of  March,  1817^  in  consideration  of  services  ren« 
dered  by  him  to  the  government  and  officers  of  Spain ;  which  four- 
teen thousand  five  hundred  acres  became,  by  simdry  mesne  con- 
veyances, .the  property  of  the  petitioner. 

The  pettition  states  that. there  is  at  the  place  designated  in  the  said 
concession  for  the  location  of  the  said  fourteen  thousand  five  hun- 
dred acres  of  land,  a  considerable  portion  of  the  land  covered  by 
water,  and  consisting  of  marshes ;  which,  if  included  in  the  survey 
of  the  said  land,  would.be  ^a  complete  loss  of  so  much  land  as  is 
covered  with  water,  or  as'  consists  of  marshes. 

The  petitioner  avers,  diat  by  the  concession  in  this  case,  he  is  en- 
title4  to  fourteen  thousand  five  hundred  acres  of  land,  exclusive  of 
land  covered  by  water  and  of  marshes;  and  fhsX  by  the*  custom, 
practice,  and  usage  of  the  Spanish  government  in  East  Florida, 
where  it  happened  that  at  the  place  designated  for  the  location 
of  the  land  granted,  there  was  found  to  be  a  part  of  that  which 
would  neces^Lrily  faU  within  the  survey  according  to  the  calls  of  ihe 
grant,  covered  with  water,  or  coni^isting  of  marshes,  though  include^ 
within  the  boundaries  of  die  survey,  it  was  excluded  firom  the  quan- 
tity surveyed  for  the  party ;  and  the  whole  of  land  cl^ar  of  such 
water  anctmirsh,  called  for  by  the  grant,  was  surveyed  and  secured 
to  the  party  entitled  to  the  benefit  thereof.  He  therefore  prays  that 
such  directions,  for  the  survey  of  the  said  fourteen  thousand  five 
hundred  acres  of  land  may  be  given,  as  he  is  justly  entitled. to  by 
the  aforesaid  concession  and  the  said  usage,  practice,  and  custom  of 
the  Spanish  government  in  East  Florida. 

The  petitioner  states  that  since  the  purchase  of  said  lands  by  him^ 
he  lias  at  very  great  expense  and  trouble  made  a  settlement  on  the 
landsi  at  a  place  thereon  called  Hope  Hill ;  and  that  he  has  erected 
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houtefl  and  buildings  of  various  descriptions  on  the  land,  and  1^ 
cultivated  a  considerable  portion  thereof  and  made  other  beneficiptl 
inmrOYements  thereon. 

Vhe  answer  of  the  District  Attorney  of  the  United  States  denies, 
attoQg  omer  tfiingjtf,  that  it  was  the  usage  and  custom  in  East  Flo- 
Itfta  o  hare  tfie  quantity-  of  land  covered  by  water,  or  sudi  as  is 
found  t(^  oe  a  marsh,  replaced  by  surveys  of  other  land ;  and  insists 
that  4he  petitioner  having  procured  and  accepted  a  roy^  grant  for 
fom  Ben  thousand  five  hundred  ieres,  made  according  to  tf  e  «urvev 
unct^  the  original  concession,  he  is  estopped  from  s^tt^  irv  such 
usage  OT  custom,  if  the  same  existed. 

/ni^  answer  also  insists  that  the  Contt  has  no  power  or  authority 
to  direct  a  survey  of  the  said  fourteen  thousand  five  hundred  acres 
of  la]id,*in  accordance  with  any  such  supposed  usage  or  cusiMD ;  if 
it  coi^d  be  shown  that  any  such  usage  or  custom  ever  ezisteil 

The  £1  perior  Court  confirmed  tli^  grant  for  fourt^fo^  tbmlmod 
five'lwidied  acres,  according  to  the  survey,  and  rejecfiftcl  ttie:ciaim 
to  have  the  quantity  of  land  contained  in  the  grant  surveyed,  exclud- 
ing land  "covered. with  water  and  marshes. 

The  United  States  appealed  from  this  decreel 

The  case  was  submitted  to  the  Court,  by  Mr.  Grundy,  Attorney 
General  of  the  United  States. 

Mr.  Justice  Watnk  delivered  the  opinion  of  the  Court. 

This-is  an  appeal  from  the  Superior  Court  of  East  Florida. 

The  appelliMei,  after  alleging  that  hei  claims  title  to  a  certain  tract 
or  parcel  of  land,  containing  fourteen  thousand  five  hundf ed  acres, 
siituated  in  East  Florida,  being  a.  part  of  a  farge  body  consisting  of 
tuirty  thousand  acres,  onMially  granted  in  full  and  absolute  pro- 
perty, on  the  24th  day  of  Mart^h,  1817,  to  Fernando  de  la  Maza 
Arredondo — that  ha  had  purchased  the  same  after  the  said  fourteen 
thousand  five  hundred  acres  were  located  and  surveyed ;  he  further 
alleges,  that  a  considerable  portion  of  the  land  bought  by  him,  is 
covered  by  water,  and  cqnsists  of  marshes,  and  ^<  that  by  the  cus- 
tom, practice,  and  usage  of  the  Spanish  government,  in  East  Florida, 
where  it  happened  that  at  the  place  "designated  for  the  lopation 
of  the  land  granted,  there  was  found  to  be  a  part  of  that  which 
would  necessarily  fall  within  the  purvey  accoroing  to  the  caUs  of 
iiifi  grant,  covered  with  water,  or  consisting  of  marshes,  though  in- 
cluded within  the  boundaries  of  the  survey^  it  was  excluded  from 
tbe  quantity  surveyed  fi>r  the  party ;  and  the  whole  of  kmd  clear  of 
such  ^water  and  marsh,  called  for  by  the  grant,  was  surveyed  and 
secured  to  the  party  entitled  to  the  benefit  tfiereof.'^    He  then 

as  that  such  directions  for  the  survey  of  the  said  14,500  acre«  of 
may  be  given  by  the  Court,  as  he  is  entitled  to,  by  the  afore- 
said concession,  and  th6  said  usage,  practice,  and  custom  of  die 
Spanish  government  in  East  Florid^.  Aidl  he  concludes  his  peti- 
tion with  a  prayer,  that  the  validity  of  his  title  to  the  aforesaid  tract 
of  land,  may  be  inquired  into  and  decided  by  the  Court. 


JANUARY  TERM,  1839.  63 

[Tilt  United  Stetet  w.  Moms  E.  Levy.] 

The  Court  decides  his  claim  to  be  good  to  the  14,500  acres,  acbord- 
liig  to  its  survey^  designating  particularly  the  identity  of  the  land 
by  reference  to  the  survey  of  Don  Andrew  B.urgeoni  who  wa#  the 
purveyor  appointed  to  surrey  the;  "xincession  to  Arredondo,  and  it 
decrees,  that  the  prayer  of  appellee,  to  have  the^said  fourteen  thou- 
sand five  htmdred  acres  of  land  surveyed  to  him,  excluding  lao^ 
covered  with  water  and  marshes — be  rejected. 

This  Court  affirms  the  decree  of  the  Court  below.  It  thinks  thai 
the  claimant  failed  to  establish  j>y -any  evidence  in  the  cause,  the 
existence  of  any  such  custom  or  practice  in  the  government  of  JBast 
Florida,  in  regard  to  land  covered  by  water,  and  conisisting  of 
marshes ;  and  if  such  a  custom  or  practice  can  be  proved  to  exist, 
it  cannot  be  applied  to  any  concession  carried  into  an  actual  grant 
according  to  a  survey  made  and  returned  by  the  officer,  or  person 
appointed  to  make  such  survey.  Such  are  the  fects  in  this  ^case. 
The  survey  was  made  by  Burgeon,  the  governor  having  appointed 
and  qualified  him  for  the  purpose ;  and  the  grant  is  made  bv  a  re- 
cital of  Burgeon's  survey.  It  is  this  survey  also,  which  th*€?' Court 
below  decrees  in  favour  of  the  claimant,  and  which  it  is  to  be  par* 
ticularly  Understood  this  Court  affirms.  But  this  Court  thinks  it  ne- 
cessary to  say  further,  in  affirming  the  decree  of  the  Court  below  5 
rejecting  the  claim  of  the  petitioner  to  have  fourteen  thousand  five 
hundred  acres  of  land  surveyed  to  him,  excluding  Land  covered 
with  water  and  marshes ;  that  even  though  the  survey  had  not  been 
made,  it  would  not  be  competent  to  the  Court  below,  or  to  this 
Court,  to  designate  a  new  location,  varying  from  the  original  con- 
cession, as  any  such  alteration  on  a  concession  would  be  equivalent 
to  a  new  grant.  See  the  case  of  the  United  States  vs.  Huertaii, 
9  Peters,  171. 

The  acts  of  Congress  by  which  these  cases  are  subjected  to  judi- 
cial investigation  and  judgment,  give  no  such  power  to  the  Courts. 

This  cause  came  on  to  be  heard  on  the  transcript  of  th^  record 
from  the  Superior  Court  for  the  district  of  East  Florida,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is  adjudged  and 
decreed  by  this  Court,  that  the  decree  of  the  said  Superior  Court  in 
this  cause  be,  and  the  same  is  hereby,  in  all  respects,  affirmed. 
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4  BOwcewiow  mm  made  bj  fStub  GofWDor  of  Ftoiidi,  btfcro  FkwMa  wm  oded  to  A^  Unitrf 
SlirtM,  oo  eoodition  that  die  gmilM  dKmld  cract  •  water  «wiiiill»  **  nd  with  die  pDeoM 
awditfcin,  tlMt  until  ho  ezocolei  the  nid  mochinoiy,  tho  giant  to  be  oonadewd  voidt  and 
widioat  iftet,  until  that  event  takea  ptaoo."  Tho  mifl  was  never  ereeted ;  and  no  enfll- 
eknt  leaaop  ehown  fiir  ita  non-erectiop.  Tlio  Court  held  thift  tfio  oooeenion  gave  no 
tMatoAoland. 

APPEAL  from  the  Superior  Court  of  East  Florida. 

Mr.  Orundy,  Attorney  General  of  the  United  States,  submitted 
this  case  to  the  Court,  aUeging  that  the  claimant  relies  on  a  conces- 
sion made  by  Governor  Coppinger  for  16,000  acres  of  land,  dated 
September  12th,  1816.  The  grant  is  upon  a  conditioo,  namely,  the 
•erection  of  a- water  sawmill;  ^and  wiUi  the  precise  condition  that 
until  he  executes  said  machinery,  this  grant  will  be  consideied  as 
null  and  void,  and  without  effect  or  value  until  that  event  takes 
place,"  &c 

The  mill  was  never  erected.  No  sufficient  resQon  is  shown  for 
its  non-erection. 

It  is  insisted  that  the  erection  of  the  mill  is  a  colidition  precedent ; 
and,  consequently,  that  imtil  the  claimant  shows  a  performance  of 
that  condition,  or  some  reason  for  non-peribrman'ce,  which  will 
satisfy  the  terms  of  the  eighth  article  of  the,  treaty  ceding  Florida  to 
the  United  Stafes,  he  has  ho  title  in  law  or  equity. 

This  case  is  believed  to  be  fully  decided  against  ihe  claimants  by 
the  decisions  of  Uiis  Court  at  its  last  term ;  in  the  cases  of  the  Unitea 
States  P8.  Mills's  heirs,  12  Peters,  215 ;  and  United  States  vs.  Kmgs- 
ley,  id  Peters,  476. 

Mr.  Justice  Wath^  delivered  the  opinion  of  the  Court*— 
This  case,  like  that  of  the  United  States  vs.  Andrew  Burgeon,  is 
contrdled  by  the  decision  of  this  Court  in  the  case  of  the  United 
States  tw.  KkiffBley,  12  Peters,  476.    The  decree  of  the  Superi<» 
Court  of  EaiBt  Florida  is  therefore  reversed. 

This  cause  came^on  to  be  heard  on  the  transcript  of  the  record 
from  the  Superior  Court  for  the  district  of  East  Florida,  and  was 
ai^ed  by  counsel  On  considemtion  whereof,  it  is  the  opinton  of 
this  Court,  that  the  petitioner  having  failed  to  fulfil  the  condition 
of  the  grant,  that  the  said  grant  or  concession  is  null  and  void ;  and 
that  the  said  petitioner  has  no  right  or  title  to  the  land.  Whereupon 
it  is  now  here  decreed  and  ordered  by  this  Court,  that  the  decree 
of  the  said  Superior  Court  in  this  cause  be,  and  the  same  is  hereby , 
reversed  and  annulled;  and  that  this  cause  be,  and  the  same  is 
hereby,  renianded  to  the  said  Superior  Court,  with  directions  to 
eater  a  decree  in  conformity  to  the  opinion  of  tl^  Court 
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nwmill  ttoold  be  erected  on  tbe  land,  dacbded  Toid;  dte  ttnditioii  of  Ae  giant  Ml 
haYiog  been  perfiinned  aeeording  to  the  tanne  of  tfia  gnnt 


APPEIA.L  from  the  Superior  Court  of  East  Florida. 

Andrew  Bur^eriq,  on  the  2l8t  day  of  May,  1829,  presented  a 
petition  to  the  judge  of  the  Superior  Court  for  the  dvs^ct  of  East 
Florida,  claiming  a  tract  of  land  of  five  miles  square,  or  sixteen 
thousapd  acres,  situated  in  the  dis^ct  of  E»8t  Florida;  uikler  aUde 
derived  from  a  grant  made  to  him  by  the  Spanish  goYemmont.  on 
th^  13th  day  of  January,  1818. 

The  petition  addressed  by  Andrew  Burgevin  to  GoYemor  Cop- 
pineer?  tasked  for  the  grant  for  the  purpose  of  erecting  a  water  saw* 
miU  on  the  same;  witn  a  view  not  only  to  remedy  the  notable  want 
of  lumber  which  id  felt  at  that  place,  but  also  to  supply  ttie  export 
trade  of  that  article,  so  much  recommended  to  the  ^vemment  of 
Florida,  by  the  superior  authority  of  Havana. 

The  grwt  was  made  to  Andrew  Biiur^vin,  in  consideration  of  the 
advantages  and  benefit  which  the  provmce  would  receive  from  the 
proposed  establishment ;  **  with  the  precise  condition  that,  until  he 
erects  said  machinery,  said  grant  will  be  considered  as  null  and 
^oid,  and  without  effect  or  vidue  untU  such  an  event  takes  place.'' 

The  answer  of  the  District  Attorney  of  the  United  States,  among . 
other  ol^ections  to  the  allowance  of  the  claim,  states  that  the  contt 
ditipn  of  tht  grant  has  not  been  complied  with  by  the  gratftee— 
*^i&BLt  the  said  Andrew  Burffevin  has  not  built,  constructed;  or 
erected  th^  said  water  sawmilTon  the  said  tract  of  land ;  but  that  he 
has  idwajrs  hitherto  wholly  isdled  and  neglected  tp  construct  or  erect 
die  same,  or  to  comply  ;vith  and  perform  the  said  conditions  in  any 
Way  or  manner  whatever.  The  usswer  denies  that  the  said  Andrew 
Bui^evin  has  been  prevented  from  constructing  and  erecting  said 
mill  and  proceeding  in  the  objects  of  said  grant,  owin?  to  the  gene- 
ral disturbed  and  unsettled  state  of.  the  country;  and  farther,  if  any 
such  disturbed  and  unsettled  state  of  the  country  at  any  time  ex- 
isted, it  was  merely  temporary,  and  of  very  short  continuance; 
whereas,  moi^  than  eleven  years  have  elapsed  (as  appears  by  the 
showing  of  the  said  Andrew  Burgevin  himself)  since  the  date  of 
the  said  supposed  grant ;  during  any  pyrt  of  which  period  he  might, 
with  due  and  reasonable  dili^nce,  have  preceded  to  erect  and  con-, 
struct  the  said  water  sawmill  on  the  said  tract  of  land,  in  accord- 
ance with  the  objects  of  said  supposed  grant.'' 

The  Superior  Court  of  East  Florida  gave  a  decree  in  favour  of 
the  petitioner,  and  the  United  States  prosecuted  this  appeal 

The  case  was  argued  by  Mr.  Grundy,  Attorney  General  of  the 
Vol..  XIIL— H 
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United  States,  aud  Mr.  Dent  for  the  appellants;  and  by  Coxe  for 
the  appellee. 

Mr.  Dent  for  the  United  States  cited  The  United  States  vs.  Mills^s 
heirs,  Id  Peters,  215.  The  United  States  tw.  Kingsley,  Id  Peters, 
476.  The  question  before  the  Court  in  these  cases  was  precisely 
the  same  as  that  in  the  present  case ;  and  this  Court  refused  to  con- 
finn  the  grant. 

This  Court  has  said  it  will  apply  the  most  liberal  rules  of  equity 
to  the  condition  of  Spanisb  grants ;  but  in  this  case  there  is  no  room 
for  the  application  of  any.  such  niles.  The  grantee  has  not  pner- 
formed  ttie  condition  of  the  grant ;  nor  did  he  during  all  the  period 
whkh  parsed  after  the  grant,  make  an  attempt  to  perform  it 
^-  hi  the  United  States  w.  Kingsley  the  same  excuse  for  the.  non- 
performance was  offered :  ^  the  disturbed  state  of  the  country ;"  and 
it^as  overruled.  This  ffrant  was  made  within  six  months  of  the 
cession  of  Florida  to  the  United  States.  This  Court  has  allowed  six 
months  for  die  performance  of  such  conditions ;  and  by  the  Sps^nish 
taw  the  same  period  was  allowed. 

Coxe  for  the  appellee  contended,  that  the  disturbed  situation 
of  the  country,  by  Indians,  prevented  the  erection  of  the  mill  con- 
templated by  the  grantee.  He  cited  Huidekdper  vs.  Douglass, 
1  Wash.  C.  C.  R.  258. 

Tlie  Attorney  General,  in  reply,  stated  that  if  this  grant  should 
be  confirmed,  ttiere  would  be  no  limitation  to  claims  for  lands  in 
Florida.  There  was  a  propqsition  to  erect  a  water  sawmill  on  the 
land ;  and  the  Governor  of  Florida  declared  the  grant  should  be 
void,  if  thQ  mill  should  not  be  erected. 

Mr.  Justice  Watnx  delivered  the  opinion  of  the  Court. 

ThiA  is  an  appeal  from  the  Supreme  Court  of  the  E^astem  District 
of  Florida,  connrming  the  right  of  the  appellee  to  a  tract  of  land 
under  a  concession  or  grant  from  the  Governor  of  Florida,  dated 
before  the  treaty  of  the  22d  February,  1819,  between  the  United 
iStates  and  Spain. 

We  think  the  concession  or  grant  identical  with  that  in  Kings- 
ley's  case,  in  12  Peters,  476 ;  and  that  it  is  controlled  by  the  princi- 
ples laid  down  by  the  Court  in  that  case.  Kingdey's  case  was 
well  considered  by  thii^  Court-r-4ias  been  reconsiderra  maturely  upon 
the  argument  of  counsel  made  in  the  case  before  us— but  we  sec 
no  reason  to  modify  or  change,  in  any  particular,  what  was  then 
decided ;  or  why  this  case  should  be  taken  out  of  the  application  of 
that  case..  The  decree  of  the  Superior  Court  of  East  Florida  is 
therefore  reversed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Superidt  Court  for  the  district  of  East  Florida,  and  was 
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arpiued  by  comiflel  On  consideration  wbereof,  it  is  the  opinion  of 
this  Court,  that  the  petitioner  aaying  fisuled  to  fulfil  the  coiKUtion  of 
the  grant,  that  the  said  grattt  or  concession  is  null  and  void;  and 
that  the  said  petitioner  has  no  right  or  titie  to  the  land.  tVhereiii>on 
it  is  now  here  decreed  and  ordered,  by  this  Court,  that  the  dearee 
of  the  said  Siqperior  Coun  in  this  cause  be,  and  the  same  is  hereby^ 
reversed  and  annidled ;  and  that  this  cause  be,  and  the  same  is 
hereby,  remanded  to  the  said  Superior  Court,  with  directions  to  enter 
a  decree  in  conformity  to  tlie  (^mion  of  this  Court 
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Tta  UiriTSD  Statxs,  AmLLAirrsy  vs.  Th£  Hubs  of  Fxbnaiido 

VX  LA  MaZA  AjIIA IKOIPO,  Appslus8« 

I  bdbn  tfM  Honda  trattjr,  in  ooMidin- 

APPEAL  fifom  ibe  Sfrpeiior  Court  of  ISast  Florida* 
In  the  Superior  Court  or  East  Florida^  Fernando  de  la  Maza  Arre- 
dondo  fihdd  a  petition  prapng  a  confirmation  of  a  concession  made 
to  him,  in  consideraticm  of  senrioes,  by  Don  Jose  Coppinger,  on  the 
Mth  o£  Maichy  1817 ;  he  being  then  Goyernor  of  Cast  Florida,  a 
jlependeticy  at  that  time  of  the  crown  of  Spain* 

The  Coort  confirmed  the  concessicm,  and  the  United  States  pro- 
•acht^  this  appeal 

Mr,  Justice  Watns  delivered  the  opinicm  of  the  Court — 
This  case  is  <(me  of  a  concession  and  grant  of  land  in  East  Florida, 
made  by  the  Spanish  authorities  in  that  province,  before  the  24th 
January,  1818 :  surveyed  and  granted  in  absolute  property  in  consi- 
deration of.ttie  meritorious  services  of  Fernando  .ae  ut  Maza  Arre- 
dmido.  The  survey  corresponds  with  the  concession.  Tlie  decree 
of  the  Cdurt  below  in  fsivour  of  thot  claimants  is  in  every  regard 
within  the  decisions  of  this  Court ;  and  the  decree  is  therefore  affira^^ 

This  cause  came  on  to  be  heard  on  the*  transcript  of  the  record 
from  the  Superior  Court  for  the  district  of  East  Florida,  and  was 
argued  by  counseL— On  conndeTation  whereof,  it  is  adjudged  and 
dacieed.by  this  Court,  that  the  decree  of  the  said  Superior  Court  in 
^Iff  if^vjmk^  Afttifirmmp  fiftftun  thmiwrnH  tum^  of  land  to  the  petitioners. 

be,  andkhe  same  is  hereby,  in  all  Respects  affirmed. 
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FXNDANT8  IN  BBBOB* 


(wi-euTMd  bjr  land.  The  ■tetmboct  tp 
lie  loe  pferentM  the  me  of  the  iteemboet ; 
the  hire  of  the  boet  daring  ihe  time  her 


The  pltintiffiii  error  had,  by  an  agreeiiieiit  in  writing,  hired  a  eteatnboat  to  be  put  <*oa  the 
roole^  from  Wariiingtoii,  in  the  Diatriet  of  Colombia,  to  Potomac  creek,  until  another 
iieamboat,  then  boiidini^ehonhl  be  prepared,  and  be  t^t  "on  the  wmte."  .The  plaintiff 
in  error  waa  the  coiilinetor  for  canytaig  the  mail  of  Ae  United  Statee,  which  was  caniid 
in  a  eteamboal  to  PMoaae  creek;  except  in  winter,  whvi'the'naTigation  of  the  riter  Po* 
tomacwae  itilaiiupled  by  ice,  when  the  mail  WM- carried  by  land.  The  eteamboat  ^ 
hired  waa  emplojed  in  canying  the  mail.  Thek 
and  die  ownen  daimed,  under  die  contract,  the  1 

mafkjanA  waa  thna  intenrupled.  The  Circuit  Court  refueed  to  allow  parol  endtoce 
to  bo  given  lo  ahow  the  purpooe  for  which  the  ateamboat  was  enq>kyyed,  and  to  explain 
die  meaning  of  the  terme  md  in  the  contract,  and  of  other  matten  oondudog  to  ahow 
the  meaning  of  die  contract    The  Court  held  that  the  evidence  waa  admiasible. 

It  ia  a  ptincipla  recogniaed  and  aeled  upon  aa  a  cardinal  rule  by  all  couru  of  juatiee,  in  the 
coaetruction  of  contiacta,  that  the  intention  of  the  partiea  ia  to  be  Inquired  into;  and,  if 
not  forindden  by  law,  ia  to  be  efiectuated. 

Extrinaic  endance  ia  not  admiaaible  to  explain  a  patent  ambiguity,  that  ia,  one  aoparent  on 

.die  fooe  of  the  inatrument;  but  itia  admiaaible  to  explain  a  latent  andMguity,  mat  ii,  one 

not  apparent  on  the  fooe  of  the  inatrument,  but  one  ariring  firom  extrinne  endenoe ;  that 

ia  but  to  remove  the  ambiguity  by  the  aame  kind  of  evidence  aa  that  by  which  it  ia  created. 

Extrinaic  parol  etidence  ia  adnuaaible  to  give  efiect  to  a  written  inatrument,  1^  applying  it 
to  ita  proper  aubject  matter,  by  proving  the  drcumatanoea  under  whidi  it  waa  made; 
whenever,  without  the  aid  of  auch  evidoice,  the  application  could  not  be  made  in  tho 
particulars 


ERROR  to  the  Circuit  Court  of  the  United  States  for  Washingtou 
County,  in  the  District  of  Columbia. 

This  was  an  leu^tion  on  the  case,  brought  in  the  Circuit  Court,  on 
the  24th  December  1834,  by  die  defendants  in  error.  The  claibi  of 
the  plainti^  was  for  two  tiiousand  seven  hundred  and  sixty-fiye 
dollars,  alleged  to  be  due  on  die  7th  day  of  February,  1832,  for  the 
hire  of  the  steamboat  Franklin,  before  that  time  4et  and  delivered  by 
the  plaintifb  to  die  defendant,  now  the  plaintiff  in  error. 

The  cause  was  tried  in  1838,,  and  the  jury,  under  the  directions 
of  the  Court,  found  a  verdict  for  the  plaintiffs.  The  defendant  ten- 
dered a  bill  of  exceptions  to  the  opinion  of  the  Court,  on^ the  matters 
in  controversy,  which  was  duly  signed  and  sealed.  The  Court 
entered  a  judgment  for  the  plaintiff,  according  to  the  verdict ;  and 
the  defendant  prosecuted  this  writ  of  error. 

The  bill  of  exceptions  stated,  that  the  plaintifis  gave  in  evidence 
and  read  to  the  jury  the  following  paper,  dated  19th  November^ 
1831,  signed  by  William  A.  Bradley,  as  follows  : 

^  I  agree  to  hire  the  steamboat  Franklin,  until  the  Sydney  is 
placed  on  the  route,  to  commence  to-morrow,  20th  instant  at  (035) 
thirty-five  dollars  per  day,  clear  of  all  expenses,  other  than  the  wages 
of  Captain  Nevitt.  W.  A.  Bbadlxt« 

« 19th  Nov.  1831.'' 

h2  12 
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^On  the  part  of  the  Washington,  Alexandria,  and  Oeor^town 
Steam  Packet  Company,  I  agree  to  the  terms  oflfered  by  WiUiam  A. 
Bradley,  Esqr.  for  the  use  of  the  steamboat  Franklin,  until  the  Syd- 
ney is  placed  on  t)i6  toute  to  Potomac  creek ;  which  is  thirty-nve 
dollan  per  day,  clear  of  fi^^xpens^s,  other  than  the  wages  of  Capt. 
Nevitt,  which  are  to  bft  pak;^  py  our  company. 

"  W.  GuNTOir,  Prendeni. 

«  Washington  City,  Noy.  19th,  1831/* 

^  PiSB£Y  Thompson,  ?sqr.     «  Wwihingian  City^  Dee.  Sihy  183K 

De AB  Sib— I  will  thank  you  to  advise  the  president  and  directors 
of  Washington,  Alexandria,and  Georgetown  Steam  Packet  Company^ 
that,  the  navigation  of  the  Potomac  being  ctoised  by  ice,  we  have 
this  day  commenced  carrying  the  mail  by  land,  imder  our  winter 
arrangeihent  \  and  have  therefore  no  further  occasion  for  the  steam- 
boat Franklin,  which  is  now  in  Alexandria  in  charge  of  Capt  Nevitt. 
.The  balajlce  due  your  company,  for  the  use  of  the  Franklin,  under 
mv  contract  with  Dr.  Ounton,  will  be  paid  on  the  presentation  of  a 
bill  and  receipt  th^efor.     With  great  respect, 

Your  obedient  servant,       W-  A.  Bbadl^t. 
^  PisHXT  Thompson,  Ssqr.  Present." 

In  reply  to  this  letter  the  president  of  the  Steam  Packet  Company 
wrote  to  the  defendant  as  follows : — 

''  Washington,  Dee.  6th,  1831. 

**  Sib— iYour  letter  oi  the  5th  instant  to  Mr.  Pishey  Thompson, 
has  been  this  afternoon  submitted  to  the  board  of  directors  of  the 
Washington,  Alexandria,  and  Greorgetown  Steam  Packet  Company, 
at  a  meeting  hplden  for  the  purpose'.  Alitor  mentioning  that  the 
navigation  of  the  Potomac  is  closed  by  ice^  and  that  you  had  com- 
menced carrying  the  mail  by  )and,  under  your  winter  arrangement, 
you  have  therein  signified  you  have  "ho  furdier  occasion  for  the 
steamboat  Franklin,  and  that  she  was  then  in  Alexandria  in  charge 
of  Captain  Nevitt 

**  The  agreement  entered  into  by  you,  contains  no  clause  making 
its  continuance  to  depend  on  the  matters  you  have  designated ;  but, 
on  the  contrary,  an  unconditional  stipulation  to  <<hire  the  Framklin 
until  the  Sydney  is  placed  on  the  route :"  and  I  am  instructed  to  in- 
form you  that  the  board  cannot  admit  your  right  to  terminate  the 
agreement  on  such  grounds,  and  regard  it  as  being  still  in  full  force, 
and  the  boat  as  being  in  your  charge. 

<<  However  disposed  the  board  might  have,  been  to  ccmcur  with 
you  in  putting  an  en(l  to  the  agreement,  under  the  cuciunstances 
^ou  have  described,  if  the  company  had  not  been  already  in  litiga- 
tion with  you  and  your  colleague,  for  the  recovery  of  a  compensa- 
tion for  the  use  of  ttie  Franklin  under  anotfier  contract,  to  the  strict 
letter  of  which  a  rigid  adherence  is  contended  for  on  yomrpart,  not- 
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witbstanding  it  had  undergone  a  verbal  modification ;  the  board 
could  not  but  recollect  this^and  be  influenced  thereby. 

Yours,  respectfully, 
"  Wm.  a.  Bbadlxt,  Esq."  W.  Guii^oN,  President.*' 

The  plainti£b  also  proved  that  the  ^amboat  Sydnev  was  in  Bal- 
timore m  November,  1831,  and'cOntmued  there  until  the  26th  of 
January,  1832 ;  and  that  she  left  there  and  drrived  in  the  Potomac, 
and  was  put  ^  on  the  route'^  to  Potomac  Creek  on  the  6th  of  Feb-* 
ruary  of  thai  year.  She  had  not  been  able  to  start  from  Baltimore 
until  the  25th  January,  1832.  The  plaintiflfs  claimed  the  hire  of 
the  Franklin  from  the  20th  of  November,  1831,  to  the  6th  day  of 
March,  1832,  at  thirty-five  dollars  per  day. 

Th6  defendant,  to  support  the  issue  on  his  part,  offered  to  prove, 
by  competent  witnesses,  that  for  several  years  immediately  pre- 
ceding the  date  of  the  contract,  he  had  been,  and  was  still,  con- 
tractor for  the  transportation  of  the  United  States  mail  from  Wash- 
ington to  Fredericksburg;  that  the  customary  route  of  said  maU 
was  by  steamboat  from  Washington  to  Potomac  Creek,  thence  by 
land  to  Fredericksburg,  in  which  steamboat  passengers  were  also 
usually  transported  on  said  route ;  that  during  all  that  time  the  de- 
fendsmt  had  used  a  steamboat  belonging  to  himself  on  said  route; 
that  he  also  kept  an  establishment  of  horses  and  stages  fer  the  trans- 
portation of  said  mail  all  the  way  by  land  from  Washington  to 
Fredericksburg,  at  seasons  when  the  navigation  of  steamboats  was 
stopped  by  ice ;  and  had  been  obliged,  for  a  considerable  portion  of 
every  winter  durinj^  the  time  he  had  been  so  employed  iii  the  trans- 
portation of  the  mail,  to  use  his  said  stages  and  horses  for  the  trans- 
portation of  the  mails  all  the  way  by  land  to  Fredericksburg ;  in  the 
mean  time  laying  up  his  steamboat  That  just  before  the  date  of 
said  contract,  the  defendant's  own  steamboat,  usually  employed  as 
aforesaid  on  said  route,  had  been  disabledy  and  th^  defendant  WjU 
at  the  time  about  completing  a  new  boat,  called  the  Sydney;  which 
had  been  built  at  Washington,  and  sent  round  to  Baltin^ore  for  the 
purpote  of  being  fitted  with  her  engine,  and  other  equipment  ne- 
cessary to  complete  her  for  running  on^^said  route ;  and  that  she  lay 
at  Baltimore,  in  the  hands  of  the  workmen  there,  at  the  date  of  said 
contract;  that  on  the  morning  of  th^  5th  day  of  December,  1831, 
Captain  Nevitt,  the  commander  of  4he  said  steamboat  FranUih,  re- 
frised  to  go  on  the  said  route  of  the  defendants  to  Fredericksburg,  in 
consequence  of  the  ice  then  forming  in  the  river,  unless  he  was  di- 
rected to  do  ^o  By  the  plaintifb ;  that  application  was  then  made  to 
Doctor  Ounton,  ihe  president  of  the  company,  and  he  directed  the 
said  captain  to  proceed  as  required,  and  obey  the  orders  of  the  de- 
fendant ;'  that  the  said  captain  did  then  proceed  on  the  said  route, 
and  returned  as  far  as  Alexandria,  where  he  stopped,  and  sent  up 
the  mail  by  land ;  and,  although  required  to  do  sq  by  .the  agent  of 
thef  ssdd  defendant,  he  refused  to  come  up  to  the  city  of  Washing- 
ton with  the  boat,  in  consequence  of  the  ice  which  had  formed  m 
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the  river;  and  that  said  boat  fay  at  Alexandria,  frozen  up  in  the 
harbour,  from  that  time  till  the  5th  February,  1832 ;  that  at  the 
same  time  the  navi^tion  of  the  Potomac  rirer  became  obstructed 
as  aforesaid,  the  navigation  at  and  from  Baltimore  became  also  ob- 
structed from  the  same  cause,  and  the  said  steamboat  Sydney  was 
also  frozen  up  in  the  basin  at  Baltimore,  before  she  had  been  com- 
pletely eqtupped  with  her  engine ;  that  at  the  time  she  was  frozen 
up,  she  wanted  nothing  to  complete  her  e<))iqpment  but  the  insertion 
of  two  pipes,  B  part  other  engme,  which  pipes  had  been  made,  but 
not  then  put  in  place,  the  completing  of  which  would  not  have  re- 
<][uired  more  than  two  days,  and  the  boat  would  have  been  in  com- 
plete order  for  being  sent  round  ta  Washington,  and  put  upon  said 
route ;  but  the  ice  having  interposed,  it  was  deemed  by  the  work- 
men, and  those  in  charge  of  the  boat,  that  the  insertion  of  said  pipes 
ought  to  be  postponed  till  the  navigation  was  clear ;  that  in  January, 
1632,  the  said  pipes  were  inserted,  and  tiie  said  boat  being  com- 
pletely e<|uipped  for  h^  voyage,  left  Baltimore  for  Washington,  as 
soon  as  the  state  of  the  ice  made  it  practicable  to  attempt  that 
voyage ;  was  again  stopped  by  the  ice,  and  obliged  to  put  in  at  Au* 
napoUs,  whence  she  prooeedra  to  Washington  as  soon  as  the  ice 
left  it  practicable  to  reeommence  and  accompli^  the  voyage,  and 
arrived  at  Washington  on  the  6th  February,  1832,  and  was,  the 
next  day,  placed  by  defendant  on  said  route ;  that  during  the  whole 
of  the  period  from  the  first  stopping  of  the  navigation  as  aforesaid, 
until  the  said  6th  February,  the  defendant  had  abandoned  the  said 
FOiiM  toK  Pototnac  •credc^  and  prosecuted  the  ktnd  route  from  Wash- 
ington to  Fredericksburg. 

2.  That  it  was  Imown.to  and  understood  by  plaintifb,  at  the  time 
the  contract  in  question  was  made,  and  was  a  matter  of  notoriety, 
that  as  soon  as  the  navigation  should  be  closed  by  ice,  the  United 
States  mail  from  Washinffton  to  Fredericksburg  would  have  to  be 
transported  aQ  the  way  by  land  carriage,  instead  of  beinff  trans- 
ported by  steamboat  to  Potomac  creek,  and  thence  by  land  to 
Fredericksburg ;  and  that  the  said  steamboat  Franklin  would  not  be 
required  by  defendant,  and  could  not  be  used  under  said  contract 
wbdh  the  navigation  diould  be  closed. 

3.  That  it  was  copununicated  to  the  plaintifb  by  defendant,  or  his 
agent,  before  the  time  of  making  said  contract,  that  the  defendant  in- 
tended to  keep  said  steamboat  in  use  under  said  contract,  so  long  as 
the  navigation  remained  open,  and  lio  longer. 

To  the  admissibility  of  which  evidence  (he  said  plaintidb  by  their 
counsel  objected,  and  the  Court  refused  to  permit  the  same  to  go  to 
the  jury;  but,  at  the  instance  of  plaintiflb,  gave  the  following  in- 
struction, vi|(. :— . 

That  if  the  jury  shall  believe,  from  the  evidence  aforesaid,.that 
the  said  defendant  did,  on  tiie  19th  day  of  November,  1931,  write 
to  said  plaintifis  the  saUt  paper  of  tiiat  date,  bearing  his  isighature, 
and  that  said  plaintiff  did  accept  the  sanie  by  the  said  paper  of  the 
saixia  date,  aiid  that  said  defendant  and  plaintifid  did  respectively 
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write  to  each  other  the  papeirs  bearing  date  the  5th  and  6th  of  De- 
cember,  1831,  and  that  the  said  steamboat  Sydney  jdid  in  &ct  first 
arrire  in  the  Potomac  river  on  the  6th  February,  1832,  and  was 

S laced  on  the  route  to  Potomac  creek,  mentioned  in  the  said  evi- 
ence,  on  the  7th  February,  1832 ;  that  then  the .  said  platnti£b  are 
entitled  to  recover,  under  said  contract  so  proved  as  afoiBsaid,  at  the 
rate  of  thirty-five  dollars  per  diem,  from  the  said  20th  November, 
1831,  to  the  said  6th  of  FetNruary,  1832,  both  inclusive. 

To  wluch  refusal,  by  the  Court  aforesaid,  to  admit  the  evidence 
so  offered  by  Uie. said  defendant,  as  also  to  the  granting  by  the 
Court  of  the  said  instruction  aforesaid,  so  prayed  for  by  the  said 
plaintifis,  the  said  defendant  by  his  counsel  excepted. 

The  case  was  ai^ed  by  Mr.  I.  H.  Bradley  and  Mr.  Jones,  for  the 
plaintiff  in  error  i  imd  by  Coxe  for  the  defendants. 

The  counsel  for  the  plaintiff  in  error  maintained  that  the  evidence 
offered  on  his  part,  and  rejected  by  the  Circuit  Court,  ought  to  have 
been  admitted,  and  that  it  imported  a  full  defence  to  the  action ; 
and  that  the  terms  of  the  instruction  from  tlie  Coiurt  to  flie  jury  were 
in  other  respects  erroneous  and  untenable,  upon  the  data  assumed 
in  the  instruction  itself. 

The  hiring  of  the  Franklin  was  from  day  tp  day^  The  contract. 
W1U  made  under  the  known:  circumstances  of  die  case ;  and  was  so 
understood  by  all  the  parties  to  it  The  purpose  for  which  the  boat 
was  hired  was  to  convev  the  ihail,  for  the  conveyance  of  which  the 
plftintilt  ki  eni»r  wa&tne  aoatractoc^  and  it.had^reCeienceito  twa 
circumstances,  viz. :  one  expressed,  that  the  Sydney  snould  be  in  a 
omdition  to  be  placed  on  the  r6ute,  for  which  it  was  known  she 
was  preparing;  the  other,  equally  well  understood,  that  the  inter- 
ruption and  prevention  of  the  running  of  the^  steamboat,  by  the  ice 
in  the  Potomac,  would  oblige  the  contractor  to  convey  the  mail  by 
land ;  in  which  case,  as  the  boat  could  no  longer  be  used,  the  hiring 
would  cease. 

The  evidence  offered  by  the  plaintiff  in  error,  was  to  explain,  not 
to  contradict  the  written  contract.  It  was  to  diow  what  the  route 
for  which  the  boat  was  employed  was ;  and  that  tfie  plaintiff  could 
only  use  the  boat  while  the  river-was  navigable.  It  was  to  show 
that  after  the  river  was  closed,  the  mail  was  transported  by  land. 
Such  evidence  is  admissible  by  the  rules  of  law.  Cited  1  Mason's 
Rq^.  10.  4  Campbell's  Nisi  Prios.  8  Term  Rep.  379. 382.  3  DalL 
Rep.  415.  5  WWt  326.  8  Johns.  Rep.  116.  19  Johns.  Rep. 
313.  2  Bam.  and  Aid.  17.  11  East,  212.  2  Bos.  and  Pull.  503. 
10  East,  555.    2  Camp.  627. 

According  to  reason,  and  analogous  cases,  there  can  be  no  doubt 
of  the  propriety  and  legality  of  the  evidence.  We  are  to  look  at 
the  terms  of  the  contract,  and  to  the  usage  of  the  business  in  which 
the  Franklin  was  to  be  employed.  She  was  to  be  used  in  carrying 
the  mail;  and  it  must  have  been  known  that  when  she  cotdd  no 
longer  carry  the  mail,  she  wouki  not^  employed.    The  preven- 
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Ii6n  ^causes  not  within  the  control  of  either  party^  would  excuse 
both^from  the  performance  of  the  contract. 

He  who  hires,  is  to  have  the  enjoyment.and  use  of  the  thing  hired. 
If  th^  hiring  is  for  a  specific  purpose,  the  purpose  must  be  accom- 
,  piished.  In  this  case  the  hiring  was  for  a  public,  notorious  pur- 
pose; and  it  was  well  known  and  well  understood,  Uiat  on  certain 
events  occurring,  the  Franklin  would  be  no  longer  employed. 

Was  it  an  engagement  which  was  to  depend  for  its  determination 
solely  on  the"Sydney*s  being  placed  on  the  route.  This  would  have 
compelled  the  plaintiff  in  error  to  pay  for  the  Franklin  to  the  end 
of  time,  if  the  Sydney  had  been  burned,  or  had  not  been  capable  of 
proceeding  on  the  route.  The  length  to  which  this  position  would 
extend  proves  its  error. 

Coxe^for  the  defendants  in  error,  contended,  that  the  engagement 
to  hire  the  Franklin,  was  to  continue  imtil  the  happening  of  a  par- 
ticular event ;  until  the  Sydney  should  be  .fit  to  take  her  place  oh  die 
route.  The  suspension  of  tfie  performance  of  the  boat,  could  be 
but  temporary ;  and  this  was  one  of  the  contingencies  to  which  the 
plaintiff  in  error  had  subjected  himself  by  the  contract,  lliere  is 
nothing  to  distinguish  this  case  from  the  case  where  an  embargo  has 
interposed  to  suspend  the  voyage  of  a  ship, 

-  The  evidence  was  properly  excluded.  The  contract  was  ex- 
press, plain,  and  simple ;  and  did  not  require  the  testimony.  No 
c^fficulty  existed  as  to  the  meaning  of  the  terms  used  in  the  a^ee- 
-ment.  ^^Tho  route,''  was  wdl -understood.,  it  was  uot  a  mail 
route  only,  but  it  was  used  by  the  plaintiff  in*  error  for  the  convey- 
ance of  passengers ;  and  this  was  one  pf  the  objects  of  the  contract. 
It  was  on  these  principles  the  Circuit  Court  proceeded  in  the  case. 

Mr.  Justice  Barbour  delivered  the  opinion  of  the  Court. — 

This  case  is  brought  before  us  by  a  writ  of  error  to  a  judgment 
of  the  Circuit  Court  of  the  District  of  Columbia,  for  the  county  of 
Washington. 

It  was  an  action  of  assimipsit^  brought  by  the  defendants  in  error, 
against  the  plaintiff  in  error,  to  recover  a  sum  claimed  for  the  hire 
of  the  steamboat  Franklin. 

The  claim  was  founded  upon  a  written  contract,  concluded  be- 
tween the  parties,  by  the  following  correspondence : — On  the  19th 
of  November^  1831,  the  plaintiff'  in  error  wrote  to  the  defendants 
in  error,  a  note,  of  which  the  following  is  a  copy :  ^<  I  agree  to  hire 
the  steamboat  Franklin  until  the  Sydney  is  placed  on  the  route,  to 
commence  to-morrow,  20th  instant,  at  (035)  thirty-five  dollars  per 
day,  clear  of  all  expenses  other  than  the  wa^es  of  Captain  Nevitt. 
W.  A.  Bradley." 

To  this  note,  W.  Gunton,  as  president  of  the  company,  replied 
on  the  same  day,  in  the  following  words :  ^^  On  the  part  of  the 
Washington,  Alexandria,  and  Geoi^town  Steam  Packet  Company, 
I  agree  to  the  terms  offiered  by  William  A.  Bradley,  Elsq.,  for  the 
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1196  of  the  steap  boat  Franklin,  untU  the  Sydney  is  placed  On  the 
route  to  Potomac  creek,  which  is  thirty-fiye'tlollars  ]per  day,  clear 
of  aU  expenses,  other  than  the  wages  of  Captain  NeTitt,  wtuoi  are 
to  be  paid  by  our  company/' 

Upon  the  trial  qf  the  cause,  on  issue  joined,  upon  the  plea  oi  non 
assumpsit,  a  ^bill  of  exceptions  was  taken  by  me  defiBudant;  from 
whicii  it  ai>pears  that  me  plaintifb  in  the  Court  below,  having 
^ven  in  evidence  the  correspondence  already  stated,  further  gave 
m  evidence,  a  note,  signed  by  William  A.  Bradley,  dated  Decem- 
ber the  5th,  1831,  addressed  to  Pishey  Thompson,  requesting  him 
to  advise  the.  president  ^  and  directors  of  the  Steam  Packet  Com- 
pany,  that  the  nialrigation  of  the  Potomac  being  closed  by  ice,  thej* 
had  that  day  commenced  carrying  the  mail  bv  land,  under  their 
winter  arran^emeji;^t^  and  had,  ttierefore,  no  further  bo^on  for  the 
steamboat  Friemklin,  whidi  was  then  in  Alexandria,  in  charge  of 
Captain  Nevitt;  and  offering  to  pay  the  balance  due.  for  the  use  of 
the  F^nklin,  on  the  presentation  of  a  bill,  and  receipt  therefor ;  and 
also  a  letter  from  W.  Gunton,  addressed  to  Wm.  A.  Bradley,  dated 
the  6th  December,  lasi,  ]|>  which,  after  stating  that  the  letter  of  the 
fifth,  from  Bradley  to  Thompson,  had  been  submitted  to  the  board 
of  directors  of  the  company,  he  informed  him,  that  the  board 
could  not  admit  his  right  to  terminate  his  agreement,  on  the  grounds 
which  he  had  stated  in  his  note  to^ Thompson;  and  that  Siey  re- 
garded it  as  being  still  in  full  force,  and  the  boat  a^  being  in  his 
charge.  The  plaintiff  also  proved,  that  the  steamboat  Sydney  was 
not  placed  on  the  route  imtil  thi}.7th  of  February,  1832 ;  that  the 
Sydnev  belonged  to  the  defendant,  and  that  she  was  not  finished  so 
as  to  be  al  to  start  from  Baltimore,  ulatil  the  25t}i  of  January. 
And  thereupon,  the  plaintiffig  claimed  the  hire  of  the  steamboat 
Franklin  from  the  20th  of  November,  1831,  to  the  6th  of  February, 
1832,  seventy-nine  days,  at  thirty-five  dollars  per  day;  alldwii^, 
credit  for  three  hundrea  and  fifty  dollars,  paid  by  the  defendant,  and 
leaving  a  balance  of  jil2|415. 

It  appears  from  the  bill  of  exceptions,  that  after  the  plaintiff  had. 
closed  his  evidence^  the  defendant,  amongst  oihet  things,  offered  to 
prove,  that  he  for  several  years  had  been,  and  then  was,  contractor 
for  the  transportation  of  the  mail,  jrom  Washington  to  Fredericks- 
burg; that  the  customary  route  of  said  mail  was  by  steamboat 
from  Washington  to  the  Potomac  creek,  thence  by  land  to  Fre- 
dericksburg, and  that  passengers  were  also  transported  on  that 
route ;  that  he  kept  an  establ^hment  of  horses  and  stages,  for  the 
transportation  of  the  said  mail  all  the  way  by  land  from  Washing- 
ton to  Fredericksburg,  at  seasons  when  the  navigation  of  steamboats 
was  stopped  by  ice ;  and  had  been  obliged  for  a  considerabte  por- 
tion of  every  winter,  during  the  time  he  had  bees  ao  employea  in 
the  transportation  of  the  mail,  to  use  his  said  stages  f^nd  horses,  for 
the  transportation  of  the  mail,  all  the  way  by  land  to  Fredericks- 
burg, in  the  mean  time  laying  up  his  steamboat ;  that  just  before 
the  date  of  the  contract,  the  defendant's  own  steamboat,  usually 
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employed  on  said  route,  had  been  disabledi  and  the  defendant  was 
at*  ttie  time,  about  completing  a  new  boat  called  the  Sjrdney,  whidi 
had  been  buUt  ut  Washington,  and  sent  found  to  Baltimore  for  the 
punpQse  of  being  fitted  with  her  engine  and  other  ecjuipments ;  that 
m  January,  1832,  the  Sydney,  being  completely  equipped,  left  Balti- 
more for<  Washington,  as  soon  as  the  state  of  the  ice  made  it  prac- 
ticable to  attempt  the  voyage,  was  stopped  by  ice,  and  obliged  to 
put  in  at  Annapolis,  whence  she  proceeded  to  Washington,  as  soon 
as  the  ice  left  it  practicable ;  amved  at  Washington  on  the  6th  of 
February,  1832,  and  was  ooi  the  next  day  placed  by  defendant  on 
the  route;  that  on  the  5th  of  December,  1831,  Captain  Nevitt,  the 
commander  of  the  Franklin,  refused  to  go  on  tfie  said  route  of  the 
defendant,  in  consequence  of  the  ice  then  for^iing  in  the  river,  un- 
less he  was  directed  to  do  so  by  the  plaintifls ;  that  upon. application 
to  the  president  of  the  company,  he  directed  the  captain  to  proceed 
as  required,  and  obey  the  orders  of  the  defendant ;  that  the  captain 
did  then  proceed  on  the  route,  and  returned  as  £^  as  Alexandria, 
where  he  stopped,  and  sent  up  the  mail  by  landj  and  although  re- 
quired by  defendant's  agent,  refiised  to  come  up  to  Washington  with 
the  said  boat,  in  consequence  of  the  ice  which  had  formed  in  the 
river ;  and  that  the  said  boat  lay  at  Alexandria,  frozen  up  in  the 
harbour,  from  that  time  to  the  5m  of  February,  1832 ;  that  it  was 
matter  of  notoriety,  and  known  to  and  understood  by  the  plaintiffs, 
at  the  time  the  contract  in  question  was  made,  that  as  soon  as  die 
navigation  should  be  closed  by  the  ice^  the  United  States  mail  from 
Washington  to  Fredericksburg  would  have  to  be  transported  all 
the  way  by  land  carriage,  instead  of  being  transported  by  steams- 
boat  to  Potomac  creek,  and  thence  by  land  to  Fredericksbmrg ;  and 
that  the  steamboat  Franklin  would  not  be  required  by  defenilant, 
and  could  not  be  used  under  said  contract,  when  the  navigation 
should  be  closed. 

The  Court  refused  to  permit  the  evidence  thus  offered  by  the  de- 
fendant to  go  to  the  jury.  And-  then,  on  the  motion  of  the  plain- 
tiffs, instructed,  the  jury,  that  if  they  beUeved  from  the  evidence, 
that  the  defendant  wrote  to  the  plaintifiis  the  paper  of  the  19th  No- 
vember, 1831,  and  that  the  plaintiff  accepted  the  offer,  by  the  same 
date,  and  that  plaintiffs  and  defendant  respectively  wrote  to  each 
other  the  papers  bearing  date  the  5th  and  6th  I)ecember,1831^d  that 
the  steamboat  Sydney  did  in  fact  first  arrive  in  the  river  JPotomac 
on  the  6th  February,  1832,  and  was  placed  on  the  route  to  Potomac 
creek,  on  the  7th  of  February,  1832,  that  then  the  plainti£Ss  were 
entitled  to  recover,  under  the  contract  so  jproved,  at  the  rate  of 
thirt/-five  dollars  per  diem,  from  the  20th  of  November,  1831,  to 
the  6th  of  February,  1832,  both  inclusive. 

The  questions  then  arising  upon  this  record,  are :  first,  whether 
the  Court  erred  in  refusing  to  permit  the  evidence  offered  by  thff 
diefendant  to  go  to  the  j'lry  ?  And,  secondly,  whether  they  errdd 
in  giving  the  instruction  to  the  jury  which  they  did  give,  at  .the  in- 
mance  of  the  plaintifGB? 
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As  to  the  first  question.  It  is  a  principle  recognised  and-acted 
upon  by  all  Courts  of  justice,  as  a  cardinal  rule  in  the  construction 
of  all  contracts,  that  the  intention  of  Ae  parties  is  te  be  inquired 
into ;  and  if  not  forbidden  by  law,  is  to  be  effectuated.  But  the 
law  has  laid  down  certain  rules,  declaring  by  what  kind  of  proof 
in  any  given  case  this  intention  is  to  be  ascertained. 

Amongst  these  rules,  a  leading  one  in  relation  to  written  con- 
tracts, to  which  class  the  one  in  question  belongs,  is  this :  That  ex- 
trinsic evidence  is  not  admissible  to  explain  a  patent  ambiguity; 
that  is,  one  apparent  on  the  face  of  the  instrument:  but  that  it  is 
admissible  to  explain  a  latent  ambiguity;  that  is,  one  not  apparent 
on  the  face  of  the  instrument,  but  one  arising  firom  extrinsic  evi- 
dence ;  for  this  is  but  to  remove  the  ambiguity  by  the  same  kind  of 
evidence  as  that  by  which,  it  is  created.  The  rule  thus  stated  seems 
to  be  in  itself  quite  plain  and  intelligible,  and  yet  much  difficulty 
has  arisen  in  its -apphcation.  Hie  illustration  most  usually  given  of 
the  operation  of  mi^  rule  in  the  admission  of  extrinsic  evidence,  i^ 
that  of  a  description  of  a  devisee,  or  of  an  estate,  in  a  will^  where 
it  turns  out  thai  there  are  two  persons,  or  two  estates,  of  the  same 
name  and  description.  Tliese,  however,  are  put,  not  as  measuring 
the  extent  of  the  rule,  but  as  exemplifying  its  application ;  and  all 
other  cases  within  the  scope  of  the  priuQple  are,  in  like  manner, 
open  to  explanation,  by  the  same  kind  of  evi4ence. 

Accordingly  it  is.  laid  down,  in  a  very  accurate  writer  on  the  sub- 
ject of  evidence,  3  Starkie,  1021,  that  extrinsic  parol  evidence  is  ad- 
missible to  give  effect  to' a  written  inatrument,  by  applying  it  to  its 
proper  subject  matter. 

Let  us  examine  some  of  the  many  cases  which  havel>een  decided 
upon  the  subject  of  the  admissibility  of  this  evid^ioe,  in  relation  to 
^tten  instruments. 

Xn  the  first-  place,  wherever  there  is  a  doubt  as  to  the  extent  o( 
ttie  subject  devised  by  will,  or  demised,  or  sold,  it  is  matter  of  ex- 
trinsic evidence  to  show  what  is  included  imder  the  description,  as 
parcel  of  it  Accordingly,  in  1  Term  R^p.  701,  Buller,  Judge,  said, 
whether  parcel  or  not,  of  the  thing  denused,  is  always  matter  of 
evidence.  So  where  a  grantor  in  a  deed  described  the  premises,  as 
the  farm  on  which  he  then  dwelt,  this  was  held  to  be  a  latent  am- 
biguity, which  might  be  explained  by  evidence  alirmde;  and  evi-^ 
dence  was  admitted,  that  a  particular  piece  of  land,  claimed  under 
the  deed,  was  at  the  time  of  the  grant  in  a  state  of  nature,  imen- 
closed,  and  separate  from  the  rest  of  the  farm,  and  that  the  grantor 
remained  in  possession,  and  occupied  it  as  his  own  till  his  death — 
to  show  that  it  was  not  within  the  grant     4  Dav's  Rep.-265., 

In  8  John.  .116,  the  case  was  this.:  A,  by  a  written  contract, 
agreed  to  receive  of  B  sixty  shares  of  the  Hudson  Bank,  on  which 
ten  dollars  per  share  had  been  paid,  and  to  deliver  B  his  note  for 
0667,  and  ^pay  him  the  balance  in  cash,  and  also  to  pay  five  per 
cent  advance  It  was  decided  that  this  was  a  case  of  latent  atnbi- 
ty,  and  tiie  nominal  value  of  each  diare  being  fifty  dollars,  parol 
^oj^Xni.— 1  13 
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evidence  was  admitted,  to  riiow  whether  the  five  per  cent,  advance 
was  to  be  ]^id  on  the  sum  paid  in,  only^  or  on  the  nominal  amount 

In  2  Leigh,  630,  the  prmciple  is  laid  down  by  the  Court,  that 
parol  evidence  is  not  admissible  to  vary,  contradict,  add  to,  or  ex- 
plain a  written  agreement ;  but  in  cases  o(  equivocal  written  agree- 
ments, the  circumstances  under  which  they  were  made  may  be 
given  in  evidence  to  explain  their  meaning.  Jn  the  case  of  Birch  V9. 
Depeyster,  1  Starkie's  Cases,  210,  the  charter  party  stipulated,  that 
tne  captaki  should  receive  a  specific  sum,  in  fieu  of  privilege  and 
priniage,  and  the  qiiestion  was,  whether  tfie  terms  of  the  contract 
excluded  all  right  on  the  part  of  the  captain  to  use  the  cabin  for 
the-  carriage  of  goods,  on  his  own  account  Gibbs,  Chief  Justice, 
said'^  evidence  may  be  received  to  show  the  sense  in  which  the  nier- 
cantite  part  of  the  nation  usmb  the  term  privilege,  just  as  you  would 
look  in}o  a  dictionary  to  ascerticin  the  meaning  of  a  word ;  and  it 
must  be  t^ken  to  b^  used  by  the  parties  in  its  mercantile  and  esta- 
blished sense. 

So  where  a  charter  party  stipulated  that  a  freighter  should  pay  a 
certain  sum  per  pound,  &c.,  BritlA  weight ;  it  was  held,  that  as  the 
word  weight  had  two  meanings,  gross  and  neat,  this  was  such  a 
latent  ambiguity  as  to  warrant  the  introduction  of  parol  testimony. 
1  Nott  arid  M^Cord,  45.  " 

In  the  case  of  Peish  vs.  Dickson,  I  Mason's  Rep.  11,  it  is  said 
by  the  judge,  Ihat  if  by  a  written  contract,  a  party  were  to  assign 
his  freight  in  a  particular  ship,  it  seemed  to  him  that  parol  evidence 
might  be  admitted  of  the  drcumstanoes  under  which  the  contract 
was  mad^,  to  ascertain  whether  it  referred  to  goods  on  board  the 
ship,  or  an  interest  in  tha  earnings  of  the  ^ip  ^  or  in  other  words, 
to  show  in  what  sense  the  parties  intended  to  use  the  term. 

Nor  is  this  principle  at  all  confined  to  mercantile  contracts ;  for  in 
Robertson  vs.  French,  4  East,  130,  Lord  EUenborough,  speaking  on 
this  subject,  said,  that  the  saine  rule  which  applied  to  all  other  in- 
struments, applied  also  to  a  policy  of  insurance.  The  admission  of 
this  kind  of  proof  has  been  carried  to  a  great  extent  top,  with  a 
view  to  a  correct  constriiction  of  wills.  In  the  case  of  Shelton's 
executors  vs.  Shelton,  1  Wash.  Rep.  8Sy  it  is  said,  that  to  discover 
the  intention  of  a  testator,  parol  evidence  may  be  admitted  of  his 
cinmmstances,  situation,  connection  with  the  legatees,  and  his  trans- 
actions between  the  making  of  his  will  and  his  death.  And  this 
same  doctrine  is  advanced  by  the  same  Court,  in  3  Hen.  and 
Mun.  283. 

We  will  close  this  reference  to  cases  with  that  of  the  Mechanic's 
Bank  vs.  The  Bank  of  Columbia,  5  Wheat  326.'  In  that  case,  it 
was  held  by  this  Court,  that  whece  a  check  was  dra^^n  by  a  person 
who  was  the  cashi^of  an  incorporated  bank,  and  it  appeared  doubf- 
lid  upon  the  face  of  the  instrument  whether  it  was  an  offidal  or  a 
private  act,  parol  evidence  was  admissible  to  riiow  that  it  was  an 
official  a^ ;  and  accordingly,  many  h/c^  and  circumstances  were 
given  in  evidence,  to  prove  in  what  diaracter  it  was  dravm*. 
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The  cMes  which  we  have  thus  collected  toother  firom  amongal 
the  yery  many  whidi  exist,  will  senre  to  ibAio  w  in  how  miiny  aspects 
thet  qofHstion  of  the  admissibility  of  extrinsic  evidence  in  relation  to 
written  contracts  has  been  presented  and  decided ;  and  in  how  many 
forms,  according  to  the  vanous  circumstances  of  the  cases,  the  prin* 
ciple  which  we  haye  been  considering  has  been  applied.  Some^ 
times  it  has  been  applied  to  deeds,  sometimes  to  t^Us,  and  somsK 
times  to  mercantile  and  other  contracts.  In  some  cases  it  has  been 
resorted  to  to  ascertain  which  of  several  persons  was  intended ;  in 
others,  which  of  several  estates.  In  some,  4o  ascertain  the  identity 
of  the  subject ;  in  others,  its  extent.  In  some,  to  ascertain  the  mean- 
ing of  a  term,  where  it  had  acquired  by  use  a  particular  jneaning ; 
in  others,  to  ascertain  ih  what  sense  it  was  used,  where  it  admitted 
of  several  meanings.  But  in  all  the  purpose  was^e  same.  To 
asqertain  by  this  medium  of  proof  the  ml^tiop  of  the  parties,  where^ 
^  without  the  aid  of  such  evidence  that  could  tfiot  be  done ;  so  as  to 
give  a  just  interpretation  io  the  contract. 

^  TVithout  attempting  to  da  what  others  have  said  that  fiiey  w:ere 
unable  to  acciomplish ;  that  is,  to  reconcile  all  the  decisions  on  ihe 
subject ;  we  think  that  we  may  lay  down  this  principle  tLS  the  just 
result.  That  in  giving  effect  to  a  written  coplract,  by  applying  it 
to  its  proper  subject  matter,  extrinsic  evidence  may  be  admitted  to 
prove  the  circumstances  under  which  it  was  made;  whenever,  with- 
out the  aid  of  such  evidence,  such  application  could  not  be  made  in 
th6  particular  case. 

With  this  principle  in  view,  we  proceed  to  inquire  whether  the 
evidence  offered  by  the  defendant,  in  this  case,  ought  to  have  been 
received  by  the  Court 

Now  liad  the  evidence  be<an  received,  it  would  have  disclosed  the 
following  state  of  £^ts.  That  ttie  route  mentioned  Id  tiie-centiract« 
was  one  on  which  the  plaintiff  in  error  transported  passengers,  and 
also  the  mail :  that  the  steamboat  Sydney,  mentioned  in  the  con- 
tract, was  designed  to  perform  this  service ;  and  that  the  Franklin 
was  wanted  for  the  same  purpose :  that  the  Sydney  was  then  at 
Baltimore,  for  the  purpose  of  being  fitted  with  her  engine  and  equip- 
ments :  that  although  the  transportation  of  passengers  and  the  mail 
was  curried  on,  by  the  plaintiff  in  error,  in  a  steamboat,  whilst  the 
river  was  open ;  yet,  when  the  river  was  closed  by  ice,  so  that  navii 
gation  was  obstructed,  the  plaintiff  in  error  then  transported  passen- 
gers and  the  mail  all  the  way  over  land  to  Fredericksburg :  that 
when  the  river  was  thus  obstructed,  the  plaintiff  in  error  could  not, 
and  did  not,  use  a  steamboat :  and  that  all  these  facts  were  known 
to  the  defendants  in  error. 

We,  think  that  this  evidence  ought  to  have  been  received,  becaase 
it  would  have  tended  to  show,  by  the  circumstances  under  which 
the  contract  was  made,  what  was  the  intention  of  the  parties ;  and,  in 
the  language  of  the  rule  which  we  have  laid  down,  that  the  contract, 
witnout  its^id,  could  not  be  applied  to  its  proper  subiect  matter. 

The  terms  uiied  in  the  written  contract  are,  <«  for  me  use  of  the 
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Steamboat  Franklin,  until  the  Sydney  is  placed  on  the  route  to  Po- 
tomac  creek.''  It  is  contended,  that  this  amounted  to  a  stipulation  . 
to  keep  the  Franklin  m  use  until  the  Sydney  was  placed  idn  the 
route ;  no  matter  what  lengtti  of  time  may  have  elapsed  before  that 
was  done.  Suppose  diat  me  Sydney  had  been  accidentally  con- 
sumed by  fire  the  day  after  the  hiring  of  the  Franklin,  the  effect  of 
this  construction  woi^  be,  to  make  that  hiring  coextensive  in  point 
of  timq  with  the  existence  of  the  Franklin,  in  a  condition  for  use ; 
although  it  is  obyious  that  a  temporary  hiring  only  was  in  the  con- 
templatioiTof  the  parties.  Again,  suppose  the  plamtiff  in  erro)r  had 
.  sold  the  Sydney,  and  bought  another  boat,  and  put  that  other  on  the 
route ;  the  construction  contended  for  would  lead  to  the  result,  that 
the  hire  of  the  Franklin  would  stiU  have  continued  to  haye  gone  on, 
indefinitely.  If  this  were  so,  it  must  be  upon  the  principle  that  it 
entered  into  the  contemplation  of  the  parties,  as  a  material  term  of 
the  contract,  that  the  plaintiff  in  error  should  keep  the  Franklin  in 
use/not  until  he  ceased  to  want  it  by  having  a  steamboat  to  take  its 
place,  but  until  the  identical  steamboat  Sydney,  and  no  other,  should 
take  its  place.  Wp  think  that  the  evidence  offered,  cmd  rejected  by 
the  Court,  would  have  shown  why  reference  was  made  to  the  Sya> 
ney  being  placed  on  the  route ;  that  is^  because  she  was  expected 
to  be  ready  for  use  in  a  very  short  time.  It  would  have  shown 
farther,  that  the  defendants  in  error  knew  the  service  for  which  their 
boat  was  wanted ;  what  was  the  nature  of  that  service ;  that  when- 
ever  the  river  was  obstructed  by  ice,  the  Franklin  would  not  be 
wanted,  because  it  could  not  be  used,  and  because  then  another 
mode  of  transpk>rtation  was  resorted  to.  From  all  this  it  would 
have  been  competent  to  infer,  that  the  words,  ^  until  the  Sydney  is 
placed  on  the  route,"  were  not  intended  to  fix  that  time  as  the 
perio4  to  which  the  hiring  was  to  continue,  at  all  events,  and  under 
all  circumstances ;  but  as  being  referred  to,  because  the  Sydney  was 
then  expected  to  be  ready  for  use  in  a  very  short  time ;  and  so  soon 
as  she  could  be  used,  the  Franklin  would  not  be  wanted,  even  al- 
though there  should  be  no  obstruction  to  navigation  by  ice. ,  And, 
moreover,  it  would  have  been  competent  to  infer,  that  as  the  defend- 
ants knew  why  the  Franklin  was  wanted ;  for  what  service  she  was 
wanted ;  the  character  of  that  service,  that  is,  that  it  would  cease 
when  she  could  not  be  used,  by  reason  of  the  river  being  closed 
with  ice :  that,  therefore,  the  real  intention  of  the  parties,  to  be 
derived  from  the  written  contract  and  the  parol  evidence  taken  to- 
gether, was,  a  hiring  and  letting  to  hire,  for  so  long  a  time  as  the 
boat  could  be  used,  that  is,  until  the  navigation  was  obstructed ; 
subject  to  being  terminated  at  any  previous  time,  when  the  Sydney 
was  ready  to  take  her  place.  We  think  that  the  rule  of  law,  which 
admits  extrinsic  evidence  for  the  purpose  of  applying  a  written  con- 
tract to  its  subject  nmtter,  justifies  its  admission,  beyond  ^e  mere 
designation  of  the  thing,  or  corpus,  if  we  may  so  express  it,  on 
which  the  contract  operates,  and  extends  so  far  as  to  embrace  the 
circumstances  whidi  accompany  the  transaction  $  wImu,  widiout  the 
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aid  of  those  dicumstances,  the  written  contract  could  not  be  applied 
to  its  proper  subject  matter. 

This  principle  is  illustrated  by  the  cases  which  we  hare  before 
referred  to.  Ttte,  for  example,  tfie  case  cited  from  1  Mason,  11. 
That  was  assumpsit  for  a  balance  alleged  to  be  due  on  consign- 
ments. In  that  case,  parol  evidence  was  received  of  the  dreum-^ 
stances  under  whidi  a  xK>ntract  was  made,  which  contained,  this 
clause  rekting  to  the  plaintiff's  goods,  viz.,  *^  On  which  goods  Mr. 
D.  (the  defendant  in  the  case)  has  advanced  me  05,833,  for  which 
^  amount  he  will  hold  for  reimbursement,  on  the  amount  and  net  pro- 
ceeds of  the  sales  of  said  goods^  which  are  only  considered  answer- 
able, for  said  amount  advanced,  as  j^ei  our  agreement  '/^  for  the  pur- 
pose .of  showing,  whether  it  was  intended  to  waive  any  personal 
daim  on  the  plaintiff,  and  to  restrict  the  defendant's  security,,  for  the 
repayment  of  the  advance,  to  the  goods  only;  or  wiis  meant  merely 
to  exempt  the  goods  of  the  shippers,  on  freight,  from  being  included 
as  a  security  for  the  advance  on  the  plaintiff's  goods. 

Sp  we  have  seen,  in  the  case  from  2  Leigh,  630,  the  proposition 
is  stated,  in  terms,  that  in  equivocal  written  agreements  the  circum- 
standBS  under  which  they  were  made  may  be  given  in  evidence,  to 
explain  their  meaning;  and,  accordingly,  in  that  case,  the  judges 
rely  upon  the  circumstances  as  disclosed  by  the  parol  evidence,  in 
connexion  with  a  written  promise  of  indemnity,  in  deciding  on  its 
legal  effect. 

We  could  suggest  many  cases  which  we  think  would  illustrate 
this  principle,  and  prove,  that  from  the  necessity  of  the  case,  and 
consistently  with  the  rules  of  law,  the  circumstances  under  which  a 
written  contract  is  made,  must  be  open  to  proof  by  extrinsic  evi- 
dence, m  order  to'  ascertain  the  intention  of  the  parties,  and  thus 
correctly  interpret  it  Suppose  that  during  the  late  war,  a  person 
had  been  engaged,  by  contract,  to  transport  munitions  of  war  to  the 
army ;  Aat,  for  that  purpose,  he  had  hired  a  steamboat  of  another, 
and  had  signed  a  written  agreement,  by  which  he  engaged  to  take 
good  care  of  the  boat ;  suppose  that,  whilst  he  was  engaged  in  this 
transportation,  the  boat  had  been  destroyed  by  the  enemy,  as  it 
might  rightfuUy  have  been  by  reason  of  the  hostile  character  im- 
pr^ed  upon  it ;  that,  thereupon,  a  suit  had  been  brought  by  the 
person  who  let  it  to  hire,  upon  the  stipulation  to  take  good  core  of 
the  boat  Can  it  be  doubted,  that  it  would  have  been  competent 
for  the  defendant  to  have  proven,  that  he  was  a  contractor  with  the 
government  to  transport  munitions  of  war;  that  he  had  hired  the 
boat  for  that  express  purpose ;  and  that  these  facts  were  known  to 
the  other  party^  so  as  to  show  the  intention  and  understanding  of 
the  parties  as  to  the  kind  of  danger  to  which  the  boat  woiild  una-^ 
voidable  be  exposed,  -in  performing  the  very  service  for  which  it 
was  hired. 

We  will  state  only  one  case  more,  founded  on  the  suggestion  of 
Mr.  Chief  Justice  Ellsworth,  in  a  note  to  3  Dallas,  491.    Suppose  a 
i2 
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inan  si^  a  written  agreement  in  these  vords^  Tti.,  ^I  wiD  take 
your  ihm  John*'*    May  not  the  party,  as  the  Chief  Justice  asked,  go 
beyiHid  me  note,  to  explani,  by  existiiig  curcunutaiKes,  the  meaning 
of  the  word  take ;  which,  aooordingly  as  the  circiunstances  v^jjbt , 
be  one  m^y  or  another,  might  equally  embrace  a  purchase  or  a ' 
charter  party? 

All  the  cases  which  we  hare  cited,  in  which  extrinsic  oTidence 
has  been  reoerred,  and  those  which  we  have  supposed^  in  which  we 
think  ttiat  it  iifould  be  admissible,  proceed  on  one  principle  only, 
and  can  only  be  justified  upon  that  principle.  AM.  that  is  this :  that 
the  rule  which  admits  extnnsfe  evidence,  for  the  purpose  Of  apply- 
ing a  written  contract  to  its  proper  subject  matter,  extendi  beyond 
die  mere  designation  of  the  thing  on  which  the  contract  operates ; 
and  embraces  within  its  scope  the  circumstances  under  which  the 
contract  concerning  that  thing  was  made ;  when,  without  the  fdd  of 
sn£li  extrinsic  evioence,  such  application  of  the  written  contract  to 
its  proper  subject  matter  could  not  be  made.  Hence  Mr.  Starkie, 
in  his  l^rd  volume  on  evidence,  1091,  after  having  laid  down. the 
piindple,  that  extrmsic  parol  evidence  is  admissible  to  give  effect  to 
a  wriUdn  instrument,  bv  applying  it  to  its  proper  subject  matter ; 
adds,  ^  and  also  as  ancillary  to  the  latter  object,  (that  is,  the  appli- 
cation to  its  proper  subject  matter,)  for  the  purpose,  in  some  in« 
.  stances,  of  explaining  expressions  used  in  a  peculiar  sense,  and  of 
annexing  customary  mcidents,''  &c.  , 

Let  us  take  a  case  under  each  branch  of  this  rule ;  and  by  this 
exemplification,  we  shall  more  clearly  see  die  operation  of  the  rule 
itself,  and  the  very  deckled  bearing  which  it  has  upon  this  case. 
Thdb  nfi  to  the  first  branch,  as  to  parol  evidence  for  the  purpose 
of  eX](Maining  expressions  lued  in  a  peculiar  sense.  Let  us  take 
the  case  before  cited^  where  the  question  was  as  to  the  legal  effecf 
of  a  written  contract,  to  receive  a  stipulated  sum  in  lieu  of  privi- 
lege BLp^  primage.:  in  other  words,  what  was  the  meaning  ofthese 
terms?  Parol  evidence  was  received  to  show  the  sense  m  whidi 
the  mercantile  part  of  the  nation  used  the  w'ord  privilege;  and  whv? 
Boteuse,  the  real  question  was  not  what  was  the  meaning  of  the 
word  privilege  in  general^  if  that  had  been  the  question,  it  would 
h^ve  been  a  patent  ambiguity,  and  parol  evidence  would  have  been 
dearly  inadmissible:  but  the  real  question  was,  what  was  the  mean- 
ing of  the  wofd  privilege,  as  Used  in  that  contract ;  it  being  a  word 
wnidi  had acqtiired  in  the  mercantile  worid.a  peculiar  meaning, 
that  meaning  must  be  inquired  into,  by  parol  eviaence,  to  get  at  the 
hitention  of. the  parties,  as  it  was  a  mercantile  contract  Thus,  it 
will  be  seen,  that  it  was  necessary  to  go  into  the  mercantile  sense 
of  the  word,  that  being  the  sense  in  which  it  was  used  in  the  case 
stated ;  in  order  to  apply  the  written  contract  to  its  proper  subject 
(natter. .  Accordingly,  Mr.  Starkie,  in  his  book  on  evidence,  1033, 
9lates  Hiat  to  be  the  reason  why  evidence  is  admisrible  to  prove  the 
special  and  peoutiar  sense  ii^  wt^ch  ^  wptd  is  understood. 
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Now,  let  U9  take  a  case  to  exemolify  the  second  brandi  of  the 
TolOy  as  to  ahnezing  customary  incidents.  The  case  of  Senioi  V9. 
Arnoitage,  will  inuslrate  the  second  branch  of  this  rule,  that  of  the 
admjsrion  of  parol  evidence,  to  annex  customary  incidents.  In  that 
case  it  was  held,  that  a  custom  lor  an  away-going  tenant  to  provide 
work  and  labour,  tillage  and  sowing,  and  all  materials  for  the 
same,  in  his  awajr-going  year,  the  landlord  making  him  a  reason- 
able compensation,  is  not  excluded  by  an  express  written  agree^ 
ment  between  the  landlord  and  tenant,  which  is  cons^itent  with  sudi 
a  custont  Now,  here  proof  of  the  custom  was  considered  as  neces- 
sary to  apply  the  contract  to  its  proper  subject  matter.  So  in  the 
two  cases  which  we  have  supposed  of  the  steamboat,  and  the  ship ; 
we  think  thd  extrinsic  evidence  which  we  have  mentioned  wornd 
be  admissible,  because  the  question  would  not  have  be^n  the  mean* 
ing  of  the  stipulation  to  take  proper  care  of  the  boat,  in  the  one 
case,  and  to  take  the  ship  in  the  ouer^  in  the  general  sense  of  these 
expressions;  but  what  was  the  meaning  of  proj>er  care,-as  to  that 
steamboat,  and  of  the  word  take,  as  to  tibat  ship,  under  ttie  circum^ 
stances  which  attended  the  respective  contracts  concerning  them  : 
netUier  a  steamboat  m  the  one  case,  nor  a.  ship  in  the  other,  was  the 
proper  subject  matter  of  the  contract,  but  each  of  them,  in  con- 
nexion, witfi  its  accompanying  circumstances ;  in  other  wordisj  that 
steamboat,  under  the  circumstances  under  which  it  was  hired ;  and 
that  ship,  under  the  circumstances  under  which  it  was  taken. 

And  so  in  the  case  before  'is,  upon  the  same  principle,  the  subject 
matter  of  the  contract  was  not  merely  the  steamboat  Franklin,  but 
the  steamboat  Franklin  under  the  circumstances  under  which  it 
was  hked.  ,  The  parol  evidence  then,  in  this  case,  was  admissible ; 
because  without  its  aid,  the  written  contract  could  not  be  applied 
to  its  proper  subject  matter :  and,  therefore,  it  was  proper  to  prove 
the  dieumstances  attending  the  transaction.  Having  thus  stated 
our  opinion  to  be,  that  evidence  ought  to  have  been  received  to 
prove  the  facts  stated  in  the  bill  of  exceptions  on  the  part  of  the 
defeildaats;.it  follows  as  a  consequence,  that  the  Court  below  erred, 
in  giving  to  the  jury  the  instruction  which  they  did  give>  at  the  in- 
stance of  die  plaintifis  in  the  Circuit  Court 

We  tfiink,  u^refor&,  that  the  judgment  is  erroneous,  and  must  be 
revened  with  costs.  And  a  venire  facias  de  novo  is  awarded ;  with 
instructions,  that  upon  the  next  trial,  the  Court  shall  receive -parol 
evidence,  to  prove  the  £9u^  stated  in  the  bill  of  exceptions,  to  have 
bem  offered  to  be  proved  by. the  defendant,  at  the  former  trial: 
except  t^  ftct  of  the  communication  made  to  the  plaintiff  by  the 
defendant,  or  his  agent,  before  the  time  of  making  the  contract,  that 
the  defendant  intended  to  keep  the  steamboat  Franklin  in  use  under 
the  contract,  so  long  as  the  navigation  remained  open,  and  no 
longer:  and  with  the  further  instruction  to  the  Court,  not  to  ^ve 
ibe  iury  the  instruction  stated  in  the  exception  to  have  be^i  given 
al  tM  fumeir  tdaU 
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Mr.  Justice  Thomfsoit. 

I  have  not  been  able  to  concur  in  the  opinion  of  a  m^)oritv  of  the 
Court  in  this  case.  I  adnnt,  in  the  fullest  extent,  the  rule,  that 
p^ol  evidence, is  admissible  to  explain  a  latent  ambiguity.  But  I 
cannot  perceive  any  ambiguity  in  the  contract  in  this  case,  requir* 
ing  the  application  of  th&t  rule.  The  contract  is  dated  the  ?9m  of 
November,.  1831,  and  was  for  the  hire  of  the  steamboat  Franklin, 
to  be  placed  on  die  route  from  Washington  to  Poton%ac  creek,  until 
the  Sydney  should  be  placed  on  the  route ;  and  to  commeiice  on 
the  day  after  the  date  of  the  contract,  at  die  rate  of  thirty-five  dol- 
lars per  day,  clear  of  aD  expenses,  other  than  the  wages  of  the  cap- 
tain, which  were  to  be  paid  by  the  company.  The  only  question 
in  the  case  is,  as  to  the  admissibility  of  tne  parol  evidence  offered 
on  the  trial.  I  Aink  it  was  properly  rejected -by  the  Court 
IVhatever  related  to  any  conversations,  or  negotiations  on  the  sut^ 
je(5t,  previous  to  the  consummation  of  the  contract,  were  merged  in 
the  final  conclusion  of  the  contract ;  according  to  the  well^settled 
rule  of  law.  And  whatever  passed  between  the  parties,  after  Jtfae 
contract  was  concluded,  was  also  madmissible ;  because  it  tended  to 
vary  the  contract, and  substitute  another  for  that  whichhad  been 
concluded  between  them.  The  contract  was  for  the  use  of  die 
Franklin,  without  any  specified  limitations  as  to  time.  It  was  to 
continue  until  the  Sydney  was  placed  on  the  route.  The  Sydney 
was  owned'by  Mr.  Bradley,  and  was  at  the  time  the  contract  was . 
entered  into,  at  Baltimore,  for  the  purpose  of  being  fitted  with  her 
engine,  and  other  equipments  necesrary  to  complete  her.  Tbe 
time,  ttierefore,  for  which  the  Franklin  was  to  be  employed,  <k- 
pended  entirely  upon  the  Sydntey 's  being  plac$M  upon  the  route.  And. 
this  was  at  the  election  of  Mr.  Bradley:  the  boat  was  his,  and  the 
repairs  or  equipments  were  under  his  directions,  and  could  not  be 
haistened  by  the  owners  of  the  Franklin )  and  diey  had  it  not  in 
their  power,  to  put  an  end  to  the  contract,  but  were  bound  to 
keep  their  boat  ready  for  the  use  of  Mr.  Bradley,  until  the  Sydney 
was  placed  on  the  route.  It  is  not  at  all  probable  firom  the  date  of 
the  contract,  about  the  middle*of  November,  that  either  party  anti- 
cipated the  freezing  of  the  river  so  early  as  it  did;  or  some  proviaimi 
would  have  been  made  in  the  contract  for  such  event  The  loss  re- 
sultmg  from  such  an  unexpected  and  temporary  obstruction  by 
the  ice,  ought  to  fall  on  the  party  who  is  chargeable  with  the  delay 
in  placing  the  Sydney  on  the  route — and  that  was  Mr.  Bradley. 
The  boat  was  his ;  and  the  placing  her  on  the  route  was  at  his  elec« 
tion,  and  of  ^course  at  his  risk. 

Mr.  Justice  Catron. 

The  contract  given  in  evidence  io  sustain  the  action  below  is  free 
Grom  any  ambiguity  on  its  &ce ;  and  the  question  is,  can  oral  evi- 
dence be  resorted  to — ^first,  to  raise  an  ambiguity,  by  showing  the 
objects  of,  and  dremnstanoes  that  lead  to,  the  contract ;  and  second. 
Io  explain  the  ambiguity  created  by  the  oral  evidence  I  . 
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'  I  think  no  such  ambiguity,  by  extrinsic  aiul4nfeiior  evidence  can 
be  created,  thereby  to  open  the  contract  to  explanations  and  addi- 
tions inconsistent  with  ita'fexie. 

Nor  canToral  evidence  be  called  in  to  explain  the  ambiguity  in- 
ferred from  the  circumstances  and  unexpressed  intentions,  in  refer- 
ence to  which  the  parties  are  supposed  to  have  contracted.  Their 
entire  meaning  is  taken  to  be  m  the  writing.  3  Stark.  Evid. 
999,1000. 

By  this  means  new  and  independent  stipulations  are  sought,  as  I 
apprehend,  U>  be  added,  dehors  the  written  affreement,  varying  its 
terms  plainly  expr^sed  \  so  that  it  may  be  made  to  operate  different 
ways,  according  to  the  explanatory  evidence.  This  case  well  illus- 
trates the  effect  of  the  doctrine.  Had  the  ice  not  closed  the»river, 
then  Mr.  Bradley  would  have  had  no  excuse:  this  is  matter  of 
psoof.  Had  the  S^rdney  not  been  repaired,  then  be  would  have  had 
no  excuse :  This  is  also  matter  of  proof.  Had  the  steamboat  com- 
pany estabUshed  that  they  in  previous  winters  took  their  boat,  the 
Franklin,  out  of  the  Potomac,  after  the  ice  formed  in  this*river^  and 
run  her  in  other  waters,  not  subject  to  ice ;  and  that  Mr.  Bradley 
prevented  them  from  taking  the  usual  course  until  the  boat  was . 
nozen  up  in  the  river ;  then  all  equity  and  justice  would  have  been 
on  the  side  of  the  plaintifb  below.  Hence:the  rights  of  the  parties 
on  another  trial  wul  not  depend  on  the  written  contract;  but  it  will 
operate  according  to  the  oral  proof,  and  the  conditions  thus  inserted 
into  it  It  is  dear,  the  oral  evidence,  and  not  the  writing,  must  pro- 
duce the  definite  efkcL 

I  hoU^  m>thing  can  be  added  to  a  written  agreement,  unless  there 
be  a  dear  subsequent,  independent  agreement,  varying  the  former ; 
but  not  where  it  is  matter  passing  at  the  same  time  wiSi  the  written 
agreement.  - 

Tnily,  where  (he  terms  of  the  written  instrument  are  dear,  oral 
evidence  is  used  to  point  the  application  to  this  or  ^t  su^ect  mat- 
ter. It  acts  in  aid  of  the  written  Instrument,  to  give  it  4he  intended 
application ;  not  to  add  to  its  terms,  by  inserting  new  conditk>ns  and 
limifations  in  the  contemplation  of  die  parties,  and  to  be  inferred 
from  extrinsic  circumstances,  existing  when  the  agreement  was 
made. 

To  control  its  construction  by  oral  proof  of  the  objects  of  the  con- 
tracting parties,  and  the  purposes  of  the  contract,,  would  lead  to  the 
dangerous  result  of  construing  every  writing  not  by  its  face,  not  bv 
the  language  einployed ;  but  by  matters  extrinsic,  variant  in  eacn 
case,  as  human'  testimony  should  make  it :  the  construction,  of  ne- 
cessity, to  be  determined  by  the  jury,  and  not  by  the  Court,  whose 
usual  pievince  it  is  to  construe  written  agreements. 

The  controlling  extrinsic  circumstance  invoked  as  an  element  to 
construe  the  contract  before  Uie  Court,  is,  that  the  boat  Franklin  was 
hired  to  carry  the  mail ;  and  that  so  soon  as  the  ice  prevented  her 
from  running,  it  must  be  inferred  the  object  of  Mr.  Bradley  (at  the 
date  of  the  contract)  was,  to  surrender  the  boat,  and  carry  the  maU 
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in  Stages.  As  to  this,  the  agreement  is  wholly  silent,  and  the  oral 
proof  may  contradict  the  assumption ;  if  so,  no  ambiguity  will  be 
raised  by  the  proof,  as  a  foundation  for  further  explanation.  Sup* 
pose  it  to  be  proved  that  the  intention  of  the  plaintiff  in  error  was 
to  carry  passengers ;  and  to  have  the  entire  transportation  on  the 
Potomac,  at  the  opening  and  close  of  the  sessiom  of  Congress :  and 
that  he  was  willing  to  pay  the  price  per  day  for  the  Franklin,  for 
the  sake  of  the  monopoly,  and  the  power  to  increase  the  &re  ^-^ 
that  he  bought  out  a  rivsJj  risking  the  chances  of  the  season,  wd 
the  number  of  passetigers :  Or  suppose  it  be  proved  that  Mr.  Brad- 
ley had  (at  the  date  of  the  agreement)  taken  his  horses  off  of  the 
stage  line,  and  had  no  reliance  to  carry  the  mail  but  this  boat— «nd 
^t  ,Ve  designed  to  keep  her  until  he  supplied  her  place,  even  should 
tne  iriver  close  for  a  time.  In  these  events  the  written  contract 
would  be  construed  to  mean,  as  the  oral  evidence  proved  Mr.  Brad- 
ley intended  when  he  made  if  He  had  the  ^ower  to  retain  the 
Franklin  as  long  as  he  chose  to  keep  the  Syd^y  out  of  the  river; 
throughout  the  whole  spring  and  smnmer  of  1832 — and  may  have 
so  intended,  had  the  wmter  been  an  open  one,  and  thtf  river  not 
obstructed. 

If  Mr.  Bradley  had  the  power  to  elect  according  to  a  reserved  in- 
tention, and  put  an  end  to  the  agreement ;  so  had  the  other  side,  on 
a  similar  reservation,  not  ezpre^ed,  but  to  be  inferred  from  circum- 
stances existing  at  the  time,  and  in  reference  to  which  the  parties 
are  supposed^  have  contracted. 

I  think  no  oral  proof  could  be  let  in  to  raise  an  ambiguitv,  nor  to 
explain  it-  when  raised ;  and  that  in  this  case,  as  in  aU  others,  the 
parties  must  abide  by  their  agreement,  fedrly  made,  and  plainly  ex- 
pressed. 

Mr.  Justice  Stort. 

I  had  not  intended  to  express  any  dissent  from  the  opinion  of  the 
Coiurt  in  this  case.  But-  as  my  silence  might  now,  under  the  cir- 
cumstances, lead  to  the  conclusion  that  I  concurred  in  that  opinion, 
I  wish  to  state  that  I  concur  in  the  opinions  delivered  by  my  Bro- 
thers, Catron  and  Thompson,  and  for  the  reasons  given  by  them. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
^  mmsel :  *  On  consideration  whereof  it  is  ordered  and  adjudged 
by  this  Court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,aad  the  same  is  hereby, reversed, with  costs;  and  that  this 
cause  be,  and  the.  same  is  hereby,  remanded  to  the  said  Circuit  Court, 
witi^  directions  to  award  a  venire  &cias  de  novo. 
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Thx  Bank  of  ths  Unitsd  Statbs,  AppsLLAirTy  tw.  Exikabxth 
Lkx,  Edmund  J.  Lsx,  and  Richabd  ISmith,  Appxllss9.  ' 

B.  B.  L.  IB,  1809,  then  radding  in  Vtiginii*  for  «  TaloaUa  emntdBntion,  made  a  oon^ejance 
In  tnut  for  the  benefit  of  hia  wife,  of  oertam  persoilal  proper^,  and  ilavee,  which  deed 
'waa  dvdjT  reooided  aocoiding  to  the  provkiona  of  the  act  of  the  ledalatnre  of  Viiginia. 
Tlie  property  thai  eonreyed,  remained  in  the  poaaeaaion  of  the  husband  and  wife,  while 
they  teaided  in  Virginia;  and  in  1814,  B.  B.  L.  remoYed  to  the  Diatrict  of  Colombia,  with 
hia  wife  and  family,  and  broo^  with  him  the  akyea  and  property  conveyed  in  trust  for 
hia  wifei  In  18^7,  R  B.  L.  honored  a  sum  of  money  of  the  Bank  of  die  United 
8t^te>>  <m  hia  promimory  note,  endoised  br  one  of  the  trustees  named  in  the  deed  of  trusts 
of  1809.  At  the  time  the  loan  waa  made,  R  B.  L.  executed  a  deed  of  tmst  o&elefji 
alatea,  and  among  them  were  the  slaves  and  the  hooaehold-  furniture  conveyedliy  tBe 
deed  of  1809,  to  aecure  tiie  bank  for  the  amount  of  the  lOan.  In  1627,  R  B.  L.  died, 
entire^  inaolvent  During  his  reaidence  in  Waahington,  being  in  reduc^  circumstanoea, 
he  aold  aome  of  the  slaves,  conveyed  by  the  deed  of  1809t  for  the  support  of  his  fomiiyi 
without  objection  by  his  wife  or  nnr  trustees.  In  1834,  the  debt,  to  the  bank  being,  un- 
paid, a  bill  waa  filed  against  Mn.£.Ii.,  tiie  wife  of  R  B.  L^  and  the  trustees,  in  older  to 
compel  the  surrender  of  the  remaining  sbves,  and  the  household  furniture,  to  the  trustee 
for  the  bank,  for  tfie  aale  of  tfie  aame,  to  satisfr  the  debt  due  to  the  bonk:  held,  that  die 
dM  of  1809,  Seating  the  prupipt^  in  Mra.  hJ»  trustees,  waa  effectual,  according  tothe 
bwa  of  Virginia,  to  protect  the  title  diereto,  against  the  subsequent  creditors,  or  pur*  - 
ehasers  from  R  B.  Lee;  and  that  the  removal  of  I^  B.  L.  and  hn  wife,  into  the  Diatrid 
of  Columbia,  widi  the  propefty  conveyed  to  the  trustees' for  the  use  of  Mn.  L.,  did  not 
aflect  or  impair  the  validibr  of  the  deed  of  trust 

A  hbeial  oonatnictlon  should  be  given  to  the  elauae^if  the  Virginia  statute,  for  the  suppiw- 
aon  qC  fraud.  This  is  the  well  estahliahed  rule  in  the  construction,  of  the  atatuta  of 
Efinbelh,  which  the  firat  aection  of  the  Virginia  statute  substantially  adopta. 

If  A  aeflai  or  conveya  his  lands  or  slaves  to  B,  and  then  prodilcea  to  another  hia  pretioua' 
paper  title^  and  dbtaina  credit  on  the  goods  or  lands,  by  pledging  them  for  money  loaned, 
he  ie  guilty  of  fitod ;  and  if  the  tra«  owner  stands  by,  and  doea  not  make  his  title  known* 
ha  win  be  bound  to  make  good  the  contract,  on  the  principle  that  he  who  holds  his  PMee 
frfien  he  ought  to  have  spoken,  al^  not  be  heard  now  niat  he  ahould  be  sileat    He  ie 

.  deemed,  In  eqidty,  a  party  to  tiie  fimud. 


ON  appeal  from  the  Circuit  Court  of  the  United  States,  for  the 
county  t>f  Washington,  in  the  District  of  Columbia. 

The  appellant  med  a  bill  in  the  Circuit  CoUrt,  stating,  that  in 
1817,  Richard  Bland  Lee  represented  himself  to  be  the  oTrner  of 
certain  after  mentioned  property,  then  in  his  possession;  that  he  ap- 
plied to  the  bank  for  a  loan  of  106000,  and  offered  to  convey  the  SEaid* 
property  in  trust,  to  secure  the  repayment  of  said  stim  of  money ; 
that  the  loan  was  made,  and  a  deed  of  trust  executed  and  delivered 
on  the  11th -June,  1817,  to  Richard  ^mith,  as  trustee;  that  the 
said  JLioe  died  in  1897,  intestate  and  insolvent,  leaving  said  4$ht 
unnaid;  that  no 'administration  was  taken  on  his  estate;  that  his 
wiaow.  Elizabeth  Lee,  the  defendant,  has  taken  possession  of  said 
property,  and  withholds  it  from  said  trustee,  alleging  that  it  had 
been  previously  conveyed  by  hef  said  husband,  in  January,  1809,  to 
trustees,  for  net  use. 

The  bill  charges,  that  the  said  deed  of  the  §th  January,  1809,  if 
ever  made,  was  a  voluntary  and  fraudulent  deed ;  and,  therefore, 
'vmd  against  the  complainants,  who  are  bona  fide  purchasers,  for  a 
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valuable  consideration  without  notice :  that  the  considerations  ex^ 
pressed  in  the  s^id  deed  are  fiedse/or,  if  true,  insufficient  to  give  it 
solidity ;  that  at  the  date  of  the  said  deed,  Richard  Bland  Lee  was 
largely  indebted,  and  incompetent  at  law  to  make  the  same ;  that 
if  Uie  said  deed  had  every  legal  requisite,  it  was  executed  in  Vir- 
ginia, and  never  was  recorded  in  Washington  county,  in  the  Dis- 
trict of  Columbia,  to  which  place  the  said  Lee  and  his  wife  removed, 
bringing  with  them  tlie  said  property,  or  was  other  notice  given  to 
the  public  then  of  its  existence :  tfiat  E.  J.  Lee,  the  surviving  trustee, 
in  the  deed  of  the  ^th  January,  1609,  and  Mrs.  Lee,  herself,  knew 
that  the  complainant  had  loaned  the  86000  to  Richard  Bland  Lee, 
upon  his  representations  that  he  was  the  owner  of  the  said  pro- 
perty, and  that  Richard  Bland  Lee  had  conVeyed  the  same  to 
Richard  Smith,  to  secure  the  payment  of  the  said  sum  of  money ;  and 
never  communicated  to  the  complainants,  or  to  Smith,  until  several 
years  after  the  death  of  Richard  Bland  Lee,  the  existence  of  the 
deed  of  the  9th  January,  1809. 

The  bill  prayed  that  the  deed  of  the  9th  January  may  be  pro- 
duced, the  execution  thereof  and  the  recitals  ^therein  fully  proved; 
and  that  it  may  be  declared  fraudulent  and  void  against  the  com- 
plainants. 

Elizabeth  Lee,  in  her  answer,  admits  the  loan,  and  the  execution 
of  the  deed  to  Richard  Smith,  but  avers  she  was  ignorant  of  its  ex- 
ecution until  long  after  it  had  been  delivered^  and  never  consented 
thereto ;  she  denies  any  knowledge  of  the  repre^ntations  made  by 
Richard  Bland  Lee,  rejecting  the  ownership  of  said  property,  when 
he  applied  for  the  loan. 

She  says,  that  on  the  9th  January,  1809,  shd  and  her  husband, 
then  living,  and  having  a  long  time  before  dwelt  in  Fairfax  county, 
Virginia,and  the  property  in  the  deed  mentioned  therein,  being  in  the 
said  county,  she  agreed  widi  her  husband  to  relinquish  her  right  of 
dower  in  certain  lands  in  Spotsylvania  county,  Virginia,  in  which 
her  husband  held  five-eighths  of  eight  thousand  acres ;  and  also  to 
convey  her  right  in  certain  Fair&x  land,  containing  two  thousand 
one  hundred  acres,  her  separates  property,  to  trustees,  to  secure  a 
debt  of  010,034  28,  due  firom  her  husband  to  Judge  Washington ; 
in  consideration  of  which,  and  of  her  execution  of  the  conveyances 
and  relinquishment  of  her  dower,  her  husband  agreed  to  convey  to 
E.  J.  Lee,  William  Maffit,  and  R.  Coleman,  certain  staves,  &c,  of 
which  those  mentioned  in  the  bill  of  complaint  are  part,  for  her  use^; 
that  it  was  agreed  that  her  said  husband  st^uld  be  authorized 
to  sell  any  part  of  the  said  property,  with  consent  of  a  niajority 
of  the  said  trustees,  providea  he  should  convey  to  the  said  trus- 
tees other  property,  to  the  full  value  of  that  sold.  She  avers 
that,  in  execution  of  this  agreement,  and  in  consideration  of.  the 
deed  of  the  slaves,  &c,  of  the  9th  January,  1809,  she  executed 
the  deed  of  the  Spotsylvania  land,  and  relinquished  her  dower 
therein ;  that  on  the  9th  January,  180&,  she  conveyed  the  land  in 
Fairfax,  to  secure  Judge  Washington's  debt ;  and  on  tU^  same  day 


JANUARY  TERM,  1839.  109 

rrhe  Btfik  of  tha  Umled  SCatM  M.  EKatelh  Lie  «t  aL] 

her  hnsbandy  in  fulfilment  of  his  part  of  the  agreement,  made  and 
executed  the  deed  of  the  9th  January,  1809,  to  R  J.  Lee,  Maffit, 
and  Ck>leinan,  of  the  slaves,  &c.,  which  deed  was  duly  proved  and 
recorded  in  Fairfiuc  County  Court,  within  eight  monmis  from  its 
date ;  in  whioh  said  county,  she  still  continued  for  some  time  to 
reside  with  her  husband,  and  where  she  continued  to  hold  the  said 
propertv.    The  deeds  are  exhibited  with  the  answer. 

Sne  aeclares  the  agreement  to  have  been  bona  fide,  and  without 
firaud,  and  claims  to  be  ttie  owner  of  said  property.  Shp  admits  her 
husband  sold  part  of  the  property,  with  the  consent  of  her  trustees, 
and  other  part  under  the  pressure  of  great  distress,  without  their  con- 
sent, after  they  removed  to  Washington;  that  her  husband  died  in 
1887 ;  that  they  lived  together  until  lus  death ;  and  that  her  possession 
of  the  proper^,  being  domesdc  servants  and  household  fumiture,^ 
could  not  be  separated  from  his,  and  was  consistent  with  the  deed. 

The  case  is  stat^  more  at  large  in  the  opinion  of  the  Coiurt. 

The  Circuit  Court  decreed  that  the  bill  euiould  be  dismissed ;  and 
the  complainants  prosecuted  this  appeal. 

For  the  appellant,  Coxe  and  Mr.  Sergeant  contended : — 
I.  That  the  deed  of  9th  January,  1609,  was,  from  the  beginning, 
firaudulent  and  void. 

1.  Beoiuse  on  the  face  of  said  deed  no  valid  consideration  appears ; 
but  the  same  is  voluntary,  by  a  person  largely  indebted,  in  tavour 
of  his  wife  and  children. 

2.  Because  no  such  agreement,  as  is  set  forth  in  defendant  Eliza- 
beth  Lee's  answer,^  is  proved ;  although  put  in  issue  by  the  plead- 
ings, and  strict  proof  b  required  by  the  complainants. 

3.  Because  it  is  admitted  that  the  property  recited  in  said  deed  to 
have  been  conveyed  to  Turner  ana  others,  was  merely  conveyed, 
by  way  of  mortgage,  to  secure  a  debt  due  to  Judge  Washington ; 
which  debt  has  been  paid  from  other  sources,  and  the  said  property 
so  mortgaged  has  been  exonerated  from  said  incumbrance. 

4.  Because  no  such  deed  as  is  recited  in  the  deed  of  9th  January, 
1809,  as  having  been  then  made  to  Ludwell  Lee,  appears  ever  to 
have  been  executed. 

5.  Biecause  the  deed  of  16th  July,  1809,  from  R.  B.  Lee  and 
E^zabeth  his  wife,  to  Ludwell  Lee,  does  not  correspond  with  the 
description  in  the  recital  of  the  deed  of  9A  January,  1809. 

II.  Because  ttie  continued  possession,  use,  and  enjojrment  by  said 
R.  B.  Lee,  of  the  said  property,  purported  to  be  conveyed  by  the 
deed  of  9th  January,  1809,  was  evidence  of  a  continued  ownership ; 
and  avoids  said  deed  as  against  subsequent  bona  fide  purchasers 
and  creditors,  without  notice. 

III.  That  said  deed,  so  executed  in  Virginia,  will  not  validate  the 
|H>ssessidn,  use,  and  enjoyment  of  said  property  in  the  city  of  Wadi- 
mgton. 

IV.  Becc^use  the  whole  case  exhibits  a  case  of  gross  and  palpable 
fraud,  which  ought  not  to  stand  in  a  Court  of  Equity. 

Vol.  XIIl.^ 


110  SUPREME  COWT. 

[The  Btfik  of  die  United  StMee  w.  EfinMiiLee  et  aL] 

For  the  appeUees,  Mr/  Marbuiv  and  Mr.  Codce  insiatdd,  that  the 
deed  of  January  9thy  1809,  is  yalid  against  tUI  complainants.  That, 
jponsidered  a$^ja  Tohmiary  settlement,  it  is  good  against  the  complain- 
ants, ^ey  bemg  subsequent  creditolrs. 

.  That  the  said  deed  was  made  ibr  good  and  valuable  considera- 
tions between  the  parties. 

That  there  is  no  evidence  to  diarge  Mrs.  Lee,  or  her  trustee,-widi 
any  fraudulent  practice  on  the  complainants,-  in  the  concealinent  of 
their  tWe  to  the  property  at  any  time. 

That  the  possession  of  Jatichard  Bland  Lee,  after  his  removal  to 
the  District  of  Columbia,  was  onisistent  with  the  deed,  and  the 
necessary  conJequence  of  his  delation  to  Mrs.  Lee. 

That  it  was  n6t  necessary  to  record  the  deed  in  the  District  of  Co- 
lumbia, on  the  removal  of  the  parties  and  of  tfie  property  tiT Wash- 
ington city. 

That  the  poweir  reserved  to  Mr.  Lee,  to  dispose  of  the  property 
with  the  consent  of  the  trustees,  is  not  a  t>adge  of  fraud;  and  does 
not  affect  the  vaUdity  of  the  deed  in  which  that  power  is  reserved. 

'Hiat  the  sale  by  Richard  Bland  Lee  of  portions  of  thei  said  trust 

Jroperty,  without  the  assent  of  the  trosfees,  cannot  affect  the  title  of 
f  rs.  Lee  to  that  part  which  he  did  not  sell 

Mr.  Justice  Catbon  delivered  the  opinion  of  the^Coiirt — 

The  bill  alleges,  as  a  principal  ground  of  relief,  fraud  in  iaet,  iii 
f6  inception  of  the  conveyance  sought  to  be  s^t  aside:  this  being 
denied  by  the  answers,  it  is  incumbent  that  fraud  in  fiict  should  be 
proved  by  the  complainants;  and  which,  they  insist,  is  es&blished 
oy  the  proofs.  As  the  pleadings  and'  exhibits  funush  almost  the 
entire  evidence,  it  becomes  material  to  set  them  out  to  a*  consider- 
abfe  extent.  And  in  extracting  the  fiusts,  from  which  it  i$  supposed 
we  are  authorized  to  infer  fraud,  it  must  be  done  with  reference  to 
the  bearing  of  the  local  and  peculiar  laws  of  Virginia  on  the  trans- 
action. . 

It  appears  that,  in  1817,  Richard  Bknd  Lee,  the  husband  of 
Elizabeth  Lee,  the  respondent,  borrowed  from  the  Bank  pf  the  United 
Stages,  at  their  office  of  discoui|t  at  Washington,  06,000  on  his 
note  at  sixty  days,  (renewable  at  the  pleasure  cf  the  bank,)  and  en- 
dorsed by  £d.  J.  Lee  and  Walter  Jones :  and  further  to  secure  the 
repayment  of  the  money,  executed  a  deed  of  trust  for  eleven  slaves, 
and  sundry  household  goods,  valued  at  iB7,200,  to  Richard  Smidi^ 
the  cashier  of  office  of  discount,  with  power  to  the  trustee  to  sell  in 
default  of  payment,  after  givin^thirty  days'  notice.  The  deed  also 
pledged  some  outstanding  dauns,  not  necessary  to  be  noticed,  as 
they  proved  to  be  of  no  material  value.  The  debt  not  having  been 
paid,  after  long  indulgence,  suit  was  brought,'and  a  recovery  had, 
agamst  Richard  Bland  Lee,  and  Walter  Jones,  jone  of  Uie  endorsers ; 
but  no  part  of  the  judgment  has  been  satisfied. 

In  1834  the  president,  directors,  and  company  of  the  bank  filed  their 
bm  against  Eomund  J.  Lee,  Elizabeth  Leo,  and  Richard  Smith,  the 
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trustee ;  alleging  that  Richard  Bkuid  Lee  died  in  1887  intestate  y 
that  no  one  had  administered  on  his  estate,  and  that  Elizabeth  Lee 
had  converted  the  ^ves  and  household  goods  to  her  awn  use  after 
Uie  death  of  her  husband;  that  she  was  executrix  in  her  own 
wrong,  and  bound  to  pay  the  debt ;  but  refused  to  do  so,  asserting 
the  property  pledged  to  pay  the  bank  debt  by  her  late  husband, 
had  been  convey^  by  him,  as  early  as  1809,  to  Ed.  J.  Lee,  William 
Maffit,  and  Richard  Coleman,  in  trust  for  the  sole  and  sepal^e  use 
of  the  said  Elizabeth ;  tha)  she  had  exhibited  the  deed  to  the  com- 
plainants, but  which  they  aver  was  voluntary,  fraudul^ot,  and  void, 
as  against  them,  because  they  were  purchasers  for  a  vaiuable  coa- 
sideration,  without  notice  of  such  deed ;  as  also  creditors  of  Richard 
Bland  Lee,  the  grantor.  That  the  considerations  set  forth  in  the 
deed  are  not  truly  stated;  but,  if  truly  stated,  diey  are  wholly  in- 
sufficient  to  give  validity  to  the  same.  That  Richard  Bland  L^,  at 
the  date  of  the  deed  in  1809,  was  largely  indebted,  and  incompetent 
in  law  to  make  such  deed  for  the  benefit  of  his  wife  and  family. 

That  if  the  deed  was  duly  executed,  and  upon  legal  and  adequate 
consideralfon  when  made,  yet  the  same  was  executed  in  die  com- 
monwealth of  Virginia ;  that  the  trust^s  had  never  acted  under  it, 
or  taken  possession  of  the  property  embraced  in  it ;  but  had  suflfered 
Richard  Bland  Lee,  the  grantor,  at  all  tifaies,  and  without  intemib- 
tioh,  from  the  date  bf  the  deed  to  the  time  of-  his  death,  to  retam 
possession  of  the  property,  and  to  use,  enjoy,  and  dispose  of  the 
same,  and  h'M  hunself  out  to  the  world  as  the  true  and  absolute 
owner;  and  especially,  that  the  tmstees  had  permitt^  the 
grantor  to  bring  the  slaves  and  furniture  from  Virginia  to  the  Dis- 
trict of  Columbia  and  county  of  Washuigton,  about  the  year  1814, 
and  there  to  continue  his  use  and  enjoyment  of  the  same,  as  if  he 
were  the  absolute,  entire,  and  imqualined  owner  thereof. 

That  the  deed  was  never  recorded  in  the  coimty  of  Washington, 
nor  notice  given  to  the  public,  or  the  complainants,  of  its  existence, 
during  the  lifetime  of  Richard  Bland  Lee,  nor. for  some  years  after 
his  death ;  but  he  was  permitted  to  obtain  credit  and  contract  debis 
upon  the  faith  of  his  bemg  the  sole  and  absolute  owner  of  the  slavey 
and  goods  described  in  the  deed ;  and  permitted  to  sell  and  dispose 
of  parts  of  the  same  without  any  assertion  of  right  or  title  on  the  part 
of  the  tmstees  or  said  Elizabeth ;  and  that  Ed.  J.  Lee,  the  only  sur- 
viving trustee,  and  the  said  Elizabeth,  knew  that  the  complamants 
had  made  the  loan  of  the  06,000  to  Richard  Bland  Lee,^  in  the  full 
faith  that  62  was  the  real  and  unqualified  owner  of  the  property ; 
and  knew  he  had  made  and  executed  the  deed  of  trust  to  Richard 
Smith,  to  secure  the  repairment  of  the  money ;  yet  theyidid  not 
communicate  to  the  complainants  the  existence  of  the  deed  made 
for  the  benefit  of  the  said  Elizabeth,  during  the  lifetime  of  Richard 
Bland  Lee,  nor  until  several  years  after  his  death ;  nor  did  said  Ed. 
J.  Lee,  or  Elizabeth,  intimate  in  any  manner,  or  give  the  complain- 
ants, or  their  trustee,  reason  to  suspect  that  there  was  any  defect  in 
the  title  derived  under  the  deed  to  Ricluurd  Smith ;  nor  that  Ed.  J. 


119  SUPREME  COURT. 


[The  Bank  of  Om  Unilad  SCatM  «i.  BfiaMk  Lie  «t  aL] 

Lee,  or  Elizabeth,  had  any  title  or  claim,  or  pretended  to  have,  to 
the  dares  and  furniture. 

The  foregoing  aUegations  present  two  aspects;  Isl,  That  the 
deed  p(  180d  was  firaudulent  and  Toid  in  its  inception:  and,  2d, 
That  if  valid  in  Virginia,  it  not  having  b^n  recorded  in  the  county 
of  Wariiington,  (formerly  a  part  of  Maryland,)  and  the  continued 
possession  of  the  property  covered  by  it  having  remained  with  the 
grantor,  both  in  Virginia  and  here,  up  to  the  time  of  his  death ;  was 
such  a'fraud  upon  creditors  of,  and  purchasers  firom,  Richard  Bland 
Le«,  as  to  destroy  the  effect  of  the  conveyance. 

The  deed  of  1809,  amongst  other  things,  sets  forth  that  Richard 
Bland  Lee  owed  Judge  Washington  S10,034  88 ;  and,  as  a  part  of 
the  consideration,  Mrs.  Lee  had  joined  her  husband  in  a  mortgage 
to  trustees  for  Judge  Washington's  use,  pledging  her  separate  estate 
to  secure  the  debt  These  specific  facts  the  bul  does  not  set  forth ; 
but,  by  way  of  interrogatory,  asks  the  defendants  to  answer,  whether 
the  debt  mentioned  in  said  deed,  as  beinff  due  to  Judg^  Washio^n, 
had  ever  been  paid ;  by  whom,  and  nrom  what  funds ;  and  the  - 
respondents  are  required  to  produce  the  deed. 

It  also  appears  that  the  complainants,  commenced  an  action  of 
replevin  against  Mrs.  I.<ee  for  the  slaves  and  household  goods ;  and 
which  was,  by  an  agreement  of  the  parties,  suspended  until  the  ter- 
mination of  this  suit. 

Ed.  J.  liee  answers,  that  the  deed  of  1809,  was  executed  bv. 
Richard  Bland  Lee,  to  himself  and  others,  as  trustees  for  Elizabeth 
Lee,  the  wife  of  said  Richard  Bland  Lee ;  that  it  sets  forth  the  true 
consideration  for  the  same ;  that  the  respondent  is  flie  only  surviving 
trustee ;  that  he  never  did  give  notice  to  the  complainants  of  the 
existence  of  the  deed ;  but  that  he  did  not  know,  until  shortly  before 
Richard  Bland  Lee's  death,  that  he  had  made  Ae  deed  of  trust  to 
Richard  Smith ;  and  which  nevegr  received  respondent's  assent 
That  he  cannot  state,  from  general  recollection,  how  the  debt  due  to 
Judge  Washington  was  paid;. but  it  is  his  impression  it  was  paid 
either  by  stock  in  the  Bank  of  Alexandria,  which  belonged  to  Eliza- 
beth Loe,  and  was  held  in  trust  fbr  her  by  her  broAer  Zacheus 
Collins,  deceased ;  or  by  a  sale  of  part  of  the  farm  called  Langley. 

Elizabeth  Lee  answers,  that  the  loan  of  {86,000  was  made  by  the 
bank  as  charged ;  but  that  she  was  ignorant  of  the  execution  of  the 
deed  of  trust  to  Richard  Smith,  to  secure  the  repayment  of  the 
money,  until  long  after  the  deed  had  been  delivered  and  the  loan 
made :  denies  she  ever  assented  thereto,  or  waived  her  rights  to  ^e 
slaves,  ojr  any  part  of  the  property  purporting  to  have  been  con-^ 
veyed  by  the  deed.  Admits  me  recovery  of  the  judgment  as  al* 
leffed ;  and  that  Richard  Bland  Lee  died  in  1627,  intestate  and  in- 
solvent ;  and  that  no  one  has  administered  on  his  estate. 

And,  further  answerhig,  says,  that  on  the  9th  day  of  January,  in 
the  vear  1809,  the  said  Richard  B.  Lee  and  this  respondent,  then 
dwelling,  and  having  for  a  long  time  before  dwelt  in  the  county  of 
Fairfax,  in  the  state  of  Virginia,  and  the  slaves  and  other  personal 


JANUARY  TERM,  1839.  US 

[The  Btak  of  the  -United  SfeirtM  w.  Eliiebeth  Lee  et  eL] 

property  hereinafter  mentioned,  then  being  in  the  said  county,  she 
agreed  with  the  said  Richard  to  relinquish  her  right  of  dower  in  a 
certain  tract  of  land  in  the  county  of  Spotsylyania,  in  the  common* 
wealth  of  Virginia,  on  the  Rappahannock  riyer,  containiiuj;  ei^ht 
thousand  acres,  more  or  less,  of  nve  undivided  eighth  parts,  of  which 
the  said  Richard  Bland  Lee  was  seised  in  fee  simme,  and  to  join 
the  said  Richard  in  a  conveyance  thereof  to  LudweU  Lee. 

She  also,  on  the  same  day,  agreed  to  join  her  said  husband  in  the 
execution  of  a  deed  of  trust  to  Henry  Smith  Turner,  Thomas  BLsusk- 
bum,  and  Bushrod  Washington,  Jun«,  conveying  to  them  two  tracts 
of  land  in  th^  said  county  of  Fairfax,  one  situated  on  the  river  Po* 
tomac,  near  the  Little  Falk  thereof,  containing  sixteen  hundred 
acres,  more  or  less ;  the  other  being  the  estate  on  which  the  said 
Richard  and  this  respondent  then  resided,  containing  five  hundred 
and  thirty  acres,  more  or  less ;  which  tracts  of  land  were  then  held 
in  trust  for  this  respondent :  which  last  mentioned  conveyance  was 
to  be  made  to  the  said  Turner  and  others,  in  trust  to  secure  the  pay* 
ment  of  the  suin  of  ten  thousand  and  thirty-four  dollars  and  twenty- 
eight  cents,  due  from  the  said  Richard  to  the  Honourable  Bushrod 
Wafdiington.    And  in  consideration  of  the  execution  of  the  said 
conveyance  by  this  respondent,  and  of  her  thereby  relinquisbinff  her 
dower  in  the  said  Spotsylvania  lands,  and»her  right  to  the  said  lands 
in  Fairfitx,  the  said  Richard,  on  his  part,  agreed  to  convey  to  Ed- 
mund J.  Lee,  William  Maffit,  and  Richard  Coleman,  all  the  house- 
hold and  kitchen  furniture,  carpeting,  beds,  bedsteads,  bed  furniture, 
plate,  china  ware,  glass,  tables,  chairs,  table  linen,  carpets,  sideboards, 
bureaus,  wardrobes ;  and  all  kinds  of  furniture,  then  in  their  said 
dwelling  house  and  kitchen;  estimated  to  be  worth  sixteen  hun- 
dred doUars;  and  the  following  slaves,  that  is  to  say :  John,  and  his 
wife  Alice,  and  their*  children  Patty,  fiietty,  Henry,  Charles,  Johnny, 
Margaret,  MUly,  and  Frank ;  Ludwell,  and  his  wife  Nancy,  and 
their  children  Caroline,  Harriet,  Frederick,  Ludwell,  and  Barbara ; 
Henny  and  her  child  Eleanor ;  Rachel  and  her  child  Rachel ;  two 
asters,  Kitty  and  I^tty,  and  their  brothers,  Alexander  and  Alfred; 
George,  (a  blacksmith,)  Harry,  (a  carpenter,)  Harry,  (a  wagoner,) 
Tom,  (a  carter,)  Thornton,  (a  cook,)  Samuel,  (a  smith,)  and  John, 
(a  plouffhboy,)  to  be  held  by  the  said  R  J.  Lee,  William  Maffit,  and 
Richam  Coleman,  and  the  survivors  and  survivor  of  them,  and  thet 
executors  and  administrators  of  such  survivor,  in  trust,  for  the  use 
of  this  respondent,  during  l\er  life ;  and  after  her  death,  to  pass  to 
her  heirs  ^i  law,  provided  sh^  died  intestate,  or  to  such  persons  as 
she  migh^bequeath  the  same  to  by  her  last  will  and  testament,  so  as 
she  should  make  the  same  pass  fully  and  completely,  and  without 
limitation  or  condition,  to  her  heirs  ..or  legatees :    It  was  further 
agreed  by  the  said  Richard  and  this  respondent,  that  the  said  Richard 
should  be  authorized,  at  any  time  during  his  life,  to  sell  or  other-* 
wise  dispose  of  any  part  of  the  said  slaves  and  furniture,  witti  the 
cof^sent  of  a  majority  of  the  said  trustees,  or  of  the  survivors  of 
survivor  of  them,  or  of  the  executors  o)r  adnimstrators  of  the  last 
k8  1       15 
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mavvroi,  piorided  the  said  Ridiard  flhoidd  convey  to  the  said  trus- 
ted ;ir  to  the  samyois  or  sarviror,  or  the  executors  or  admiiiistni- 
tors  df  llie  last  sarrtror,  otfier  pn^rty,  real  or  personal,  to  the  fall 
Taloe  of  the  said  fiimitare  or  slaves;  so  mAd  or  dimoed  ot  And 
it  was  farther  agieed,  that  if  the  said  Rit^ard  should  fully  pay  the 
said  debt  to  the  Honourable  Bushrod  Washmgton,  without  selling 
any  part  of  the  lands  to  be  conTejred  to  the  stud  Henry  S.  Turner 
and  others,  in  trust,  as  aforesaid,  and  then  held  in  trust  for  the  said 
Elizabeth,  then  that  the  conTejrance  to  be  made  as  aforesaid,  to  the 
said  R  J.  Lee,  WiUiam  Maffit,  and  Richard  Coleman,  should  become 
null  and  void,  as  to  the  slaves  Ludwell,  Thornton,  Henry,  Butler, 
Tom,  Samuel,  Jack,  and  Eleanor. 

And  the  said  Eli^beth  avers,  that  in  ezecuticm  of  the  said  agree- 
ment, and  in  c^msideration  of  the  conveyance  by  the  terms  thereof 
to  be  made  to  the  said  E  J.  Lee,  If^Hlliam  Maffit,  and  Richard  Cole- 
man, for  her  use,  in  manner  and  on  the  terms  aforesaid,  die  did,  on 
die  16th  day  of  July,  1809,  in  due  form  of  law,  with  the  said  R.  Bw 
Lee,  execute  and  deliver  to  the  said  Ludwell,  a  conveyance  in  fee 
of  the  said  lands  in  Spotsylvania,  thereby  relinqui^iing  her  daim 
of  dower  therein.    And  did,  with  the  said  Richard,  in  due  form  of 
law,  on  the  9th  day  of  January,  1809,  execute  and  deliver  to  the 
said  Henry  S.  Turner,  Thomas  Blackbiun,  and  Bushrod  Washing- 
ton, Jun.,  a  deed  for  the  said  lands,  in  Faii^  county,  whereby  she 
conveyed  her  right  to  the  said  lands  last  mentioned,  to  the  said 
Turner  and  others,  in  trust,  to  secure  the  payment  of  the  said  debt, 
due  from  the  indd  Richard  B.  Lee  to  the  Honourable  Budirod 
Washington,  in  the  manner  provided  by  the  said  agreement.    And 
Aat  the  said  Richard  did,  on  the  same  day.  In  execittion  of  the  s»d 
agreement,  on  his  rart,  execute  and  deliver  to  the  said  E  J.  Leo, 
William  Maffit,  and  Richard  Coleman,  a  conveyance,  whereby  he 
transferred  and  conveyed  to  them  the  wid  slaves  and  f\imiture  be- 
fore m^itioned,  to  be  held  intrust  for  this  respondent,  in  the  manner 
and  on  the  terms  before  stated,  which  said  deed  was  duly  proved 
and  recorded,  within  eight  monthil  from  the  date  thereof,  in  the 
County  Court  of  the  ooimty  of  Fair&x,  in  which  the  said  Richard 
and  this  respondent  continued  still  to  reside,  and  in  whkdi  die  said 
slaves  and  furniture  stUl  remained.    And  this  defendwt  herewith 
exlubits  the  said  three  deeds  severally,  marked.  Exhibits,  No.  1, 
No.  2,  and  No.  3.    This  respondent  avers,  that  the  said  agreement 
before,  mentioned,  was  made  between  the  said  Richard  and  her; 
and  the  said  deeds  executed  in  pursuance  thereof,  fitirly  and  bona 
fide,  without  any  intention  to  defeat,  defraud,  hinder,  or  delay  any 
creditor  of  die  said  Richard.    She  is  advised  and  insists  that  diey 
were  duly  proved^and  recoided^  according  to  the  laws  of  the  state 
oi  Viiginia,  and  that,  under  the  same,  she  is  a  bona  fide  purchaser 
of  the  said  slaves  and  furniture,  according  to  the  terms  of  the  said 
deed  to  E.  Jf.  I^ee  and  others;  and  that  the  said  deed  fiilly  protects 
her.  in  the  right  to  the  said  property  conveyed,  according  to  the 
tenoDS  thereof,  against  all  creditors  of  the  said  Richard,  and  all  pur- 
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diaaen  sobsequentl^r  to  the  date  tliereoC  And  thb  lespondent  has 
before  hnevith  exmbited,  is  part  of  her  answer  to  said  deedi:  with 
die  certificate  of  proof  and  record  thereof^  b^^  the  clerk  of  the 
Connty  Gcnut  of  Fairfax  county,  marked  Exhibit  No;  S. 

This  respondent  admits  that  no  sale  of  the  FairfiLx  lands  was 
made  under  the  said  deed  to  Henry  &  Turner  and  others ;  she,  there- 
fore,  miJDBS  no  claim  to  the  slaves,  Ludwell,  Thornton,  Henry,  But- 
ler, Tom,  Samuel,  Jade,  and  Eleanor ;  that  none  of  the  said  last 
mentioned  slares  are  in  her  possession  or  subject  to  her  controL  nor 
were  they  so  when  the  compf ainan'ts  issued  out  their  writ  of  replevin 
in  their  bill  mentioned,  or  at  the  time  they  instituted  this  suit 

In  this  case  it  is  agreed,  that  the  following  facts  be,  and  they  are 
hereby,  admitted  as  true,  reserving  all  objections  to  the  admissibility 
of  the  feu^ts  as  competent  testimony  in  the  case,  viz.  That  Richard 
Bland  Lee  and  his  wife  Elizabeth,  one  of  the  defendants,  resided  at 
Fairfax  county,  in  the  state  of  Virginia,  on  the  9th  January,  in 
the  year  1809,  and  said  Richard  B.  Lee  then  held  the  negtoes  and 
otfier  personal  property,  mentioned  in  the  deed  of  that  date,  from 
said  Ridiard  B.  Lee,  to  Lee,  Maffit,  and  Coleman,  filed  with  defend- 
ant Elizabeth's  answer,  and  marked  Exhibit  No.  3. 

That  the  said  R.  B.  Lee  and  his  wife  Elizabeth  were  housekeep 
ers,  and  resided  together,  in  Panfax  county,  at  the  date  Mbresaia, 
that  the  said  negroes  and  other  personal  property  continued  in  their 
.possession  after  the  deed  of  the  9th  January j  1809,  had  been  made, 
in  like  manner  as  such  possession  had  been  held  before  said  deed 
was  made,  and  so  continued  until  they  removed  to  Washington 
City,  in  die  year  1814  or  1815,  when  they  brought  said  negroes  and 
other  property,  from  Fair&x  county  with  them  tJb  the  city  of  Wash- 
ington. Hiat  from  the  period  of  said  removal  to  Washuigton,  said 
Eersonal  property,  as  distinguished  from  the  negroes^  was  assessed 
y  the  officers  of  the  corporation  as  the  property  of  the  said  Richard 
B.  Lee. 

That  four  of  the  said  negroes  were,  for  the  first  time,  in  the  year 
1818,  assessed  to  said  iRichard  B.  Lee.  That  prior  to  Uie  9th  day 
of  Januanr,  in  the  year  1809,  the  said  Richard  B.  Lee  was  seized 
in  fi^e  of  five  undivided  eighth  parts  of  8000  acres  of  land  in  Spot- 
sylvania county,  in  the  state  of  Virginia,  which  was  conveyed  by 
said  Richiurd  B.  Lee  and  said  Elizabeth  his  wife,  to  LudweU  Lee  in 
fee  simple. 

The  execution,  due  acknowledgment,  and  recording  of  the  deed 
and  bills  ift  sale,  exhibited  with  the  defendant  Elizabeth  Lee's  an- 
swer, is  admitted. 

The  execution  and  service  of  the  notices  exhibited  with  the  an- 
swer of  the  defendant,  Edmund  J.  Lee,  is  admitted. 

It  is  admitted  that  the  deed  of  the  9th  January,  1809,  was  deli- 
vered to  the  trustees  therein  named,  and  that  they  agreed  to  act,  but 
never  took  possession  of  the  property  therein  mentioned,  or  of  any 
pa^  of  it 

It  is  also  a^eod  that  the  deeds  referred  to  ii\  £1  J[.  I^ee's,  EUza^ 
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beth  Lee's,  and  Richard  Smith's  answers,  severally,  werre  duly 
executed,  acknowledged,  and  recorded,  and  are  to  be  received  and 
treated  as  partS;of  the  record  in  this  case. 

On  tfiese  pleadings^  exhibits,  and  admissions,  various  positions  are 
assumed  as  grounds  of  relied 

The  deed  of  January  9, 1809,  recites  that  Mrs.  Lee  had  executed 
a  deed  to  Ludwell  Lee,  relinquishing  her  right  of  dower  to  the 
5000  acres  of  land  in  Spotsylvania ;  whereas,  the  deed  to  Ludwell 
Lee,  relinquishing  the  dower  interest,  bears  date  subsequently,  in 
iluiy^  1809. 

It  is  insisted  for  complainants,  that  the  recital  was  fidse,  and 
that  this  part  of  the  coiunderation  had  mpst  be  rejected.  We  do 
not  think  so.  The  transaction  is  of  nearly  thurty  years'  standing, 
and  not  so  open  to  explanation  as  a  more  recent  one ;  it  mav  be, 
that  a  deed  had  been  executed  by  Mrs.  Lee,  as  recited,  to  Ludwell 
Lee,  and  t^t  it  was  afterwards  superseded  by  another:  be  this  as 
it  mayi  Richard  Bland  Lee  was  estopped  by  the  recital  in  his  own 
deed ;  and  Mrs.  Lee's  trustees,  bound  to  performance  on  her  part, 
supposing  the  recital  to  have  been  untrue.  The  substance  of  the 
contract  was,  that  she  should  relinquish  her  dower  interest  to 
Ludwell  Lee ;  and  she  did  relinquish  it,  obviously  in  c<Hnpliance 
wiA  the  agreement ;  and  that  it  was  done  in  July,  instead  of  the 
preeoding  January,  is  an  immaterial  circumstance.  The  husband's 
alienee  acquired  the  disencumbered  estate  in  consideration  of  the 
deed  sought  to  be  impeached;  and  in  a  Court  of  Equity,  cannot  de- 
prive the  wife  of  the  slaves,  without  doing  equity  to  her,  by  restoring 
the  lands  now  beyond  our  reach;  provided  the  transaction  was 
bona  fide. 

The  other  part  of  the  consideration  was  the  deed  of  trust  (of 
January  9th,  1809)  by  which  the  Fair&x  estates  of  Sully  and 
Lanffley  were  pledged  for  the  payment  of  the  debt  due  to  Judge 
Wa^ington.  These  estates  .were  the  separate  and  sole  property  of 
Mrs.  Lee ;  and  not  being  sulbject  to  execution  by  the  laws  of  Vir- 
ginia, the  creditor  had  hot  the  slightest  claim  upon  them,  and  it 
would  have  been  most  unwise  for  Mrs.  Lee  to  have  onerated  them 
without  ample  indemnity. 

Judging  of  tbe  probabilities  in  1809,  from  future  results,  between 
that  time  and  the  death  of  Richard  Bland  Lee,  in  1827,  and  we  are 
inclined  to  conclude,  that  Mrs.  Lee,  with  the  ardour  conmion  to  her 
sex,  mistook  her  true  interest  in  making  the  exchange  of  her  lands 
for  the  slaves  and  household  goods :  that  she  has  t^en  greatlv  the 
sufferer,  is  free  from  ^oubt  Tlie  Virginia  estates  have  passed  into 
other  hands,  to  satisfy  her  husband's  creditors :  most  of  the  slaves 
have  been  sold  to  supply  his  improvidence  and  necessities :  and  the 
Uttle  that  is  left  of  the  propertv  secured  to  Mrs.  Lee,  (down  to  the 
humblest  utensil,)  is  now  sought  to  be  appropriated  to  the  satisfac- 
tion of  the  judgment  on  which  the  bill  is  founded. 

That  the  deed  of  trust  to  Henry  S.  Turner,  and  others,  to  secure 
Judge  Washington's  debt,  was  executed  in  ^ood.fallb,  is  not  con- 
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troyerled;  the  objection  is,  that  the  debt  was  paid  by  means  inde- 
pendent of  the  lands  mortgaged ;  and  the  mortgage  disdiarged. 
The  consideration,  therefore,  given  by  Mrs.  Lee  for  the  slaves  and 
other  property  se^mred  to  her  separate  use,  is  folly  proved ;  and 
was  ample  when  the  contract  was  made;  and  this  is  all  that 
rested  upon  the  respondents  to  establish,  to  resist  the  claim  of  the 
Qonmlainants  on  the  first  aspect  of  the  bill;  that  which  alleges  the 
deed  to  have  been  fraudulent  in  its  inception. 

But  an  after  circumstance  ia  invoked  as  furnishing  evidence 
favourable  to  the  complainants. .  bi  the  interrogating  part  of  the 
bill,  the  respondents  are  required  to  answer,  whether  tibe  debt  men- 
tioned in  the  deed  of  1809,  as  due  to  JudM  Washington,  had  ever 
been  paid;  by  whom,  and  from  what  funds?  Ekboaund  J.  Lee^  re- 
mona^  that  he  had  no  distinct  recollection  on  the  subject:  Mrs. 
Lee  admits  that  no  sale  of  the  Fairfitz  lands  was  mode  under  the 
deml  to  Httiury  S.  Turner,  and  others,  but  that  the  eight  slaves, 
who  in  such  event  were  to  be  returned  to  her  husband,1had  been 
disposed  of  by  him,  &c.  If'  Mrs.  Lee  meant  to  say,  that  the  trus- 
tees had  not  sold  by  virtue  of  the  deed  of  trust  for  Judge  Washing- 
ton's benefit,  then  she  answered  truly ;  i^  however,  she  ib  to  be  undcft- 
stood  as  answering,  that  the  estates  pledged  were  not  applied,  in 
part,  to  the  extinguishment  of  the  debt,  then  she  was  mistaken. 
Sully,  the  homest^,  was  sold  to'FranciB  Lightfoot  Lee,  in  Febru- 
ary 1811,  for  eighteen  tfiousand  dollars;  embracing  the  five  hun- 
dred acres  which  was  M19.  Lee's  individual  property,  and  including 
two  hundred  and  seventeen  acres  in  addition ;  out  of  which  sum 
Judge  Washington  was  paid  seven  thousand  four  hundred  and  fifty 
dollars.  The  estate  was  not  conveyed  by  the  trustees,  but  by  Rich- 
ard Bland  Lee,  the  respondent  Elizabeth,  and  Bushrod  Washing- 
ton, widi  covenants  of  utle  and  warranty.  The  conveyance  upon 
its  &ce  recites  in  the  fullest  manner,  that  seven  thousand  four  hun- 
dred and  fifty  dollars  of  the  purchase  money  had  been  paid  by 
Francis  Lightfoot  Lee,  to  Judge  Washington,  in  discharge  of  the 
balance  of  debt  due  to  him.  There  tan  be  little  doubt,  Mrs.  Lee, 
in  her  answer  was  mistaken,  in  admitting  to  her  prejudice  that  the 
Fairfajr  lands  had  not  been  appropriated  to  the  payment  of  Judge 
Washmgton's  debt  Her  principal  object  seems  to  have  been  to 
disavow  all  claim  of  title  to  the  eight  slaves. 

Suppose,  however,  that  Judge  Washington's  debt  had  been  paid 
by  ouMr  means,  and  the  Fai  fax  lands  disencumbered  of  it ;  could 
the  &ci  influence  this  cause ,  That  it  could  not  ib  manifest.  The 
complainants,  by  their  bill,  do  not  seek  to  come  in  under  the  deed 
to  Turner,  and  others;  nor  under  that  to  Edmund  J.  Lee,  and 
others :  if  they  had,  and  if  the  &ct  had  been  established,  that  Mrs. 
Lee,  by  the  payment  of  the  debts  from  independent  means,  reiamed 
herlaiulB,  and  the  slaves  also,  then  a  Ck^urt  of  Equity  would  treat 
her  as  a  trustee  for  Richard  Bland  Lee,  and  let  in  the  complainants 
as  his  assignees,  to  subject  the  daves,  lu^  to  the  payment  of  the 
blink  debt    But  the  bill  charges  that  the  deed  to  Edmund  J.  Lee, 
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4iiid  oiherii,  was  fraudulent,  and  Tokl  in  its*  inception ;  presenting  no 
ease,  founded  on  the  subsequent  transaction  alluded  to :  and  the 
Court  cannot  notice  it  other  tfian  as  evidence  to  fix  the  fraud  on  the 
respondents  in  executing  the  deed  sought  to  be  set  aside ;  which  if 
Yalid  then,  must  be  deeftied  so  now.  The  capacity  of  the  husband 
to  contract  through  the  intervention  of  trustees,  with  the  wife,  and 
to  make  a  valid  conveyance,  founded  on  a  bona  fide  consideration 
paid  out  of  the  wife's  separate  estate,  has  not  been  questioned ;  nor 
is  the  doctrine  open  to  controversy. 

That  a  liberal  construction  diould  be  given  to  tfie  clause  in  the 
Virginia  statute,  for  the  suppression  of  fniud,  we  admit ;  this  is  the 
well  established  rule  in  construing  the  statutes  of  Elizabeth ;  whidb 
the  first  section  of  the  Virginia  statute  subst^tially  adopts.  (Hey- 
don's  case,  3  Rep.  *  1  Black.  Com.  88.)  Fitzhugh  vs.  Anderson, 
9  Hen,  and  Munford,  304. 

On  the  second  ground  on  which  ralief  is  sought,  it  is  ineiotod,  the 
complainants  are  entitled  to  have  satisfaction  out  of  the  property 
claimed  by  Mrs.  Lee. 

<<L  Because  the  continued  ponession,  use,  and  enjoyment  by 
said  Richard  Bland  Lee,  of  the  said  property,  purported  to  be  con- 
voyed by  the  deed  of  9th  January,  1809,  was  evideno)  of  a  con- 
tinued ownership,  and  avoids  said  deed  as  against  subsequent  bona 
fide  pujrchasers  and  creditors,  without  notice. 

^  II.  Thfil  Wd  deed,  so  executed*  in  Vi]^:inia,  will  not  validate 
the  possession,  use,  and  enjoyment  of  said  property  iii  die  city  of 
Washington.*' 

The  investigation  of  this  assumed  ground  of  relief^  involves  con- 
siderations afiecting  the  nuptial  relation. 

We  ate  asked  to  deal  with  the  conduct  of  a  wife,  living  in  har- 
mony with  her  husband,  as  if  she  was  a  third  person ;  and  to  de- 
CIC^e  against  her  because  she  did  not  expose  her  husband  to  the 
commumcy  in  which  they  lived,  and  espeoally  to  the  complainants, 
when  within  the  wife's  knowledge  he  was  holding  out  her  property 
as  his  own ;  and  using  of  it  as  his  own,  and  obtaming  creoit  upon 
the&irh  that  he  was  the  true  and  absolute  owner. 

That  Richard  Bland  Lee  did  deal  with  and  use  the  property  in 
/controversy,  as  if  it  had  been  his  own,  whilst  he  resided  m  this  city ; 
and  that  the  community*  did  believe  hint  the  true  owner,  and  give, 
him  credit  on  the  faith  of  the  property,  is  no  doubt  true;  and  it  is 
very  probable  that  Mrs.  Lee  knew  the  fact,  but  continued  passive 
and  silent  on  the  subject.  She  denies,  however,  that  she  had  any 
knowledge  of  the  execution  of  the  deed  of  trust  to  Richard  Smith, 
until  long  after  it  h^d  been  made ;  and  the  answer,  being  responsive 
to  the  altegatioiis  in  the  bill,  is  icondusive  of  the  fact  denied ;  there 
being  no  proof  to  tfie  contrary: 

Was  it  a  duty  incumbent  on  Mrs.  Lee  to  advertise  the  community 
ill  which  she  liv^,  that  her  husband  had  no  title  to  the  property  on 
the  faith  of  wiiick  he  was  obtaining  credit ;  but  that  it  was  hers  ? 
This  would  have  been  charging  the  husb,and  With  firaudulent  con- 
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dnct;  for  it  cannot  be  denied,  that  if  A  sells  and  conveys  his  slaves 
or  lands,  and  then  produces  to  another  his  previous  paper  title,  and 
obtains  credit  upon  the  ^oods  or  lands  by  pledging  them  for  money 
loaned,  he  is  guilty  of  a  fraud;  and  if  the  true  owner  stands  by 
and  does  not  make  his  title  known,  he  will  be  bound  to  make  good 
the  contract ;  on  the  principle  that  he  wte>  holds  his  peace  when 
he  ought  to  have  spoken,  shall  not  be  heard  now  that  he  should  be 
silent  He  is  deemed  in  equity  a  party  to  the  fraud. .  (low  far  the 
principle  applies  m  a  case  of  the  wife  of  a  fraudulent  vendor  stand- 
mg  by,  we  are  not  called  on  to  decide ;  and  wish  to  be  understood 
as  not  deciding.  -  Mrs.  Lee's  is  not  that  ca^e;  to  say  the  most,  she 
was  only  passive  and  silent,  in'  regard  to  her  rights  generally ;  al- 
though she  may  have  had  knowledge  diat  Mr.  Lee  was  obtaining 
credit  on  the  faith  of  her  property ;  and  the  question  is,  was  it  her 
duty  to  have  acted  otherwise  ?  All  we  need  say  is,  that  a  Court  of 
Chancery  cannot  hold  Mrs.  Lee  responsible,  because  of  her  silence 
Then  as  to  the  question  of  possession  continuing  with  the  grontor^ 
Leave  the  relation  of  man  and  wife  between  Richard  Bland  J^e\ 
«nd  Elizabeth  Lee,  out  of  view,  and  it  would  be  impossible  that 
any  one  could  have  been  misled  by  Mrist.  Lee  having  the  possession:; 
she  having  the  sole  and  exclusive  beneficial  interest  and  right  of 
possession.  The  difficulty  arises  from  a  circumstance,  the  existence 
of  which  the  statutes  of  Virginia  contemplated  and  provided  for. 
By  the  a<A  of  1785,  it  is  declared,  that  where  any  reservation  or 
limitation  shall  be  made  of  a  use,  or  property,  by  way  ef  condition, 
reversion,  remainder,  or  otherwise,  in  goods  and  chattels,  the  pOs 
session  whereof  shall  remain  in  another,  the  same  shall  be.  taken, 
as  to  creditors  and  purchasers  of  the  persons  remaining  in  posses^* 
sion,  tb  be  fraudulent,  within  the  first  section  of  the  act ;  and  that 
the  absolute  property  is  with  the  possession ;  unless  such  reservation 
or  limitation  of  a  use,  or  property,  is  declared  by  will  or  by  deed, 
proved  by  two  witnesses  m  the  general  Court,  or  the  Court  of  the 
county  wherein  one  of  the  parties  lives,  within  eight  months  after 
the  execution  thereof. 

-  The  statute  of  Virginia  has  been  adopted  in  Tennessee ;  wfiere 
it  has  been  holden,  that  a  deed  like  the  present,  founded  on  a  good 
consideration,  and  separating  the  title  from  the  possession,  was.* 
within  the  statute,  and  must  be  recorded :  but  when  recorded,  cre- 
ditors and  purchasers  of  him  who  retains  the  possession  must  take 
notice  of  it;  and  that  the  recording  exempts  the  property  from 
liability  to  execution.  Crenshaw  vs.  Anthony,  Martin  and  Yerger's 
R.  110.  '  The  great  object  of  the  act  was  to  secure  the  settlement 
of  slaves  by  the  intervention  of  executors,  and  trustees,  so  as  to  retain 
them  in  the  fieunily ;  and  this  could  be  done  by  a  bona  fide  gift  of  a 
hu8band,,(not  materially  indebted  at  the  time,)  to  a  wife  01  children ; 
if  the  deed  was  duly  reesorded,  to  the  exclusion  not  only  of  subse- 
quent creditors,  but  subs(M|uent  purchasers  also,  contrary  to  the  27th 
of  Elizabeth ;  whereby  (in  the  hmguage  of  the  Supreme  Court  of 
Tennessee,  in  Marshall  vs.  Booker,  1  Yerger^s  R.  15)  "an  extra- 
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▼affant,  spendthrift  husband,  mBLj  provide  for  his  wife  and  children, 
berore  ikey  are  OTertakep  by  ruin.''  But  we  can  say  with  Lord 
Hardwicke,  in  .Russell  and  Hayward  against  Hammond,  (1  Atk.) 
^  that  we  haye  hardly  known  one  case,  where  a  person  conveying 
was  deeply  indebted  at  the  time  of  sudi  gift,  that  it  has  not  been 
deemed  fraudulent"  In*  Virginia,  therefore,  the  possession  of  Mrs. 
Lee  was  in  accordance  inih  the  established  practice,  and  is  in  no 
degree  subject  to  imputation. 

It  is  insisted,  however,  that  Axrhen  Richard  Bland  Lee  removed 
into  Washington  City,  the.  statute  of  Maryland  operated  on  the  Vir- 
sinia  title  of  Mrs.  Lee,  and  defeated  it  for  the  benefit  of  purchasers 
nrom  her'husband. 

The  statute  declares,  that  no  goods,  or  diattels,  whereof  the 
vendor^  shall  remain  in  possession,  shall  pass,  alter,  or  change,  or 
any  property  thereof  be  transfenred  to  any  purchaser,  &o.,  unless 
thd*  ^ame  be  b^r  writing,  and  acknowledged,  before  one  provincial 
justice,  or  one  justice  of  the  county  where  such  seller  shall  reside, 
and  be  within  twenty  days  recorded  in  the  records  of  the  same 
county.     1729.  eh.  8.  sec  5. 

The  statute  has  no  reference  to  a  case  wfiere  the  title  jlas  "been 
vested  by  the  laws  of  another  state;  biit  operates  only  on  sales, 
mortgages,  and  gifls^  made  in  Maryland.  The  writing  is  to  be  re- 
corded m  the  same  county  where  the  seller  shall  reside,  when  ^  is 
executed.  The  seller,  Richard  Blaiyi  Lee,  residing  in  Virgima,  it 
was  impossible  for  Mrs.  Lee  to  comply  with  the  act  That  Uie 
Vimnia  deed  secured  to  Mrs.  Lee  the  same  rights  here  that  it  did 
in  Virginia,  we  apprehend  to  be,  to  some  extent,  an  adjudged  ques- 
tion. It  has  frequently  ariseii  in  the  state  Courts.  The  case  of 
Smith  V9,  Burch,  3  Harris  and  Johnson,  was  this :  In  1804,  Brodhag 
owed  Jones,  and  gave  a  deed  of  trust  on  slaves  to  secure  the  debt^ 
(thrpe  thousahd  dollars,)  executed  to  Smith,  as  trustee.  The  parues 
resided  in  Greorgetown,  where  the  act  of  Maryland  of  1729,  con- 
tinued *in  fosce  after  this  District  was  separated  from  Maryland. 
The  deed  of  trust  was  duly  proved,  and  recorded  in  the  District  of 
Columbia;  Brodhag  retaining  the  possession  of  the  slaves.  In 
t805,  Brodhag  removed  to  Meghany  coimty,  Maryland,  and  con- 
tinued in  possession  of  the  daves,  as  apparent  owner,  until  August 
1809,  when  the  sheriff  of  Alleglumy  seized  on  them  by  virtue  of 
an  execution  against  Brodhag,  in  favour  of  Deakin's  executors ;  and 
&iiidi,  the  tnistee,'Sued  Bruce,  the  sheriff,  in  trespass.  In  that  case 
(as  in  tins)  Brodhag  haa  g^ven  in  the  slaves  to  the  assessor  of  tBLtes  *, 
and  had^ld.part  of  tfiem  between  1804  and  1809. 

The  Court  of  Araneals  of  Maryland,  in  substance,  held,  that  the 
act  of  1729  did  not  affect  the  case ;  and  the  only  proof  required  to  8U»* 
tain  the  plaintiff's  title^  was  the  bill  of  sale,  (as  it  is  denoniinated ;) 
floid  diat  it  lay  on  the  defendant  to  prove  fraud  in  fiu^t  in  order  to 
avoid  it 

In  1S04  ttie  jurisdictions  exercised  in  the  District  of  Columbia,  and 
the  state  of  Marybmd,  were  as  distinct  as  those  of  Virgmia  and  tlia' 
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District^  so  that  the  case  of  Burch  vs.  Smith  was  similarin  respect 
to  conflict  of  jurisdiction  with  the  one  before  the  Court. 

The  same  point  came  up  in  Tennessee,  and  met  the  decision  of 
the  Supreme  Court  of  that  state. 

The  following  are  the  material  &cts  in  the  Tenpessee  case : 

In  1812,  in  IfUnenberg  county,  Virginia,  Daniel  Crenshaw  sold 
and  conveyed  certain  slaves  to  Richard  Herring,  who  soon  after  con- 
tracted for  the  purchase  of  a  tract  of  land  from  Daniel  Crenshaw, 
lying  in  the  same  county ;  but  Nancy  Crenshaw,  the  wife  of  Daniel, 
refused  to  relinquish  her  right  o{  dower :  and  to  mduce  her  to  do 
so.  Herring  agreed  with  her  and  her  son,  Cornelius  Crenshaw,  to 
convey  to  the  latter,  in  trust  for  his  mother,  and  for  her  septirate  use, 
t^o  of  the  slaves  previously  purchased  from  Daniel  Crenshaw. '  The 
deed  was  duly  executed  and  recorded  in  Lunenburg. 

In  1814  Daniel  Crenshaw  and  his  wife  removed  to  Tennessee, 
carrying  the  slaves  with  them;  Cornelius  the  trustee  continuing -to 
reside  in  Virginia.. 

In  Tennessee,  to  all  appearance,  Daniel  Crenshaw  was  the  true 
owner  of  the  slaves,  and  acquured  credit  on  the  faith  of  the  property. 
He  \^s  improvident,  for  which  reason,  manifestly,  the  wife  caused 
the  slaves  to  be  secured  to  herself:  and  it  may  be  remarked  that 
similar  motives  have  led  to  many,  not  to  say  most  of  this  description 
of  conveyances  in  the  states  where  the  provisions  of  the  act  of  1785 
of  Virginia,  prevaiK 

In  1821,  Stady  recovered  a  judgment  against  Daniel  Crenshaw  in 
the  county  of  his  residence  in  Tennessee,  by  virtu!e  of  an  execution, 
founded  on  which  Anthony,  the  sheriff,  seized  upon  the  slaves; 
and  Cornelius.Crenshaw,  as  his  mother's  trustee,  sued  the  sheriff  in 
detinue.  The  Circuit  Court  held  the  deed  of  trust  void  by  foroe^of 
the  statute,  pf  Tennessee,  (which  is  very  nearly  a  transcript  of  that 
of  Virginia,)  because  the  deed  had  ^ot  been  recorded  in  Tennessee : 
a  verdict  was  rendered  for  the  defendant ;  and  the  plaintiff  prosecuted 
his  writ  of  error  to  the  Supreme  Court,  where  the  jud^ent  was 
reversed. 

The  Court  held,  that  the  deed  made  in  Virginia,  separating  the 
title  and  possession,  was  of  a  character  to  be  operated  upon  by  thie 
act  of  1785  of  Virginia ;  and  had  Uie  deed  not  been  recorded  there, 
as  to  creditors  and  purchasers,  the  title  woirid  have  been  deemed  to 
be  with  the  possession :  but  having  been  recorded  there,- a  title  fair 
and  unimpeachable,  vested  in  the  trustee,  and  cestui  que  trust,  Nancy ; 
tfiat  being  valid  in  Virginia,  the  statute  of  Tennessee  could  not  affect 
it    Furthermore : 

The  Court  refused  to  hold  the  wife  responsible,  because  she  had 
continued  passive  and  silent  in  regard  to  her  separate  right  to  the 
skves ;  by  which  individuals  might  have  been,  and  in  all  probability 
were,  induced  to  believe  her  husband  the  true  owner,  and  to  give 
him  credit  on  the  faith  of  the  property.  In  that  case,  as  in  this,  the 
wife  had  done  no  affirmative  act,  designedly  to  draw  in  the  creditor 
to  trust  her  husband ;  and  the  Court  believed,  by  remaining  silent 
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she  had  violated  no  duty;  nor  been  guilty  of  any  deceit  on  which  a 
forfeiture  of  her  right  could  be  pronounced. 

The  deed  in  controversy  is  also  embraced  by  the  4th  section  of 
the  statute  of  V irffinia,  which^  amongst  other  things,  provides  for 
the  recording  of  aU  deeds  of  trust  and  mortgages,  upon  acknowledg- 
ment or  proof  according  to  the  directions  of  the  act;  it  having  beei 
holden  by  the  (Tourts  of  Virginia,  and  this  Court,  (3  Hen.  and  Mun. 
232 ;  3  Cranch.  150,)  that  deeds  conveying  chattels  are  included 
within  the  section  referred  to.  And  the  deed  vesting  the  property 
in  Mrs.  Lee's  trustees,  having  been  duly  recorded  in  the  manner  re- 
quired  by  the  statute,  it  was  effectual  according  to  the  laws  of  Vir- 
ginia, to  protect  the  tide  against  subsequent  creditors  of,  or  pur- 
chasers from,  Richard  Bland  Lee. 

Ui>on  the  whole,  we  are  of  opinion  the  decree  below  dismissing 
the  bill,  should  be  affirmed. 

Mr.  JusticiB  Baldwin  dissented. 

Mr.  Justice  Thompsok  did  not  sit  in  this  cause. 

This  cause  came  on  to  be  heard  on  the  tran8crii>t  of  the  record  firom 
the  Circuit  Court  of  the  United  States,  for  the  District  of  Columbia, 
holden  in  and  for  the  county  of  Washington,  and  was  argued  by 
counsel  In  consideration  whereof,  it  is  deoreed  and  ordered  by 
this  Court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  affirmed,  with  costs. 
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h  is  aw«ll  Mitlfid  pfindplfi  in  aqoitj,  that  a  jodgiMiit  eraditflr,whevih0  is  eonpelfed  to  pay 
off  prior  eneambranoM  oa  liAd  to  obtain  tho  benefit  of  his  iadgiiieiit,iii4j,  by  asngnmentt 
■eeure  to  himself  the  rights  of  the  encambfinoes;  and  the  same,  rule  ap^ies,  where  a 
jnnior  mortmw  is  obli|^  to  satisfy  prior  mortgafss.  He  stands  as  the  asagnee  of  such 
mortgages,  and  maj  daim  all  the  benefits  under  the  Ben  that  eonld  hatft  been  claimed 
bj  his  assignor.  Bat  the  e&cts  of  Ibis  principle  m^  be  controikd  bj  acts  of  the  paitftas; 


ON  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
county  of  Washington  in  the  District  of  Columbia. 

This  case  was  argued  by  Mr.  Sergeant  and  Coze,  for  the  appel- 
lantSy  and  by  Mr.  Key,  for  the  appellees. 

Mr.  Justice  M'Lban  delivered  the  opinion  of  the  Court. — 

This  is  an  appeal  fit>m  the  decree  of  the  Circuit  Court,  for  the 
District  of  Columbia. 

The  facts  out  of  which  the  controversy  arises  are  subsltantially  as 
follows : 

At  April  term,  1892,  the  Union  Bank,  of  Georgetown,  recovered 
two  judgments  against  George  Peter,  amounting,  exclusive  of  costs^ 
to  the  sum  of  seven  thousand  nine  hundred  and  thirty-four  dollars. 

On  the  9th  April,  1894,  George  Peter  executed  a  deed  of  trust  to 
Thomas  Peter  and  Robert  P.  Dunlop,  which  was  supposed,  at  the 
time,  to  include  all  the  real  property  owned  by  George  Peter  within 
the  District  of  Columbia.  The  conveyance  was  made  in  trust,  to 
indemnify  Thomas  Peter,  who  had  become  the  endorser  of  Geor^ 
to  a  lara^e  amount  A  great  number  of  debts  were  enumerated  m 
the  deecT,  and  among  others,  one  to  the  Bank  of  the  United  States 
of  twelve  thousand  dollars ;  which  were  desisned  to  be  paid  in  whole 
or  in  part,  by  the  sale  of  the  property  included  in  the  deed  of  trust. 

The  judgments  of  the  Union  Bank,  above  stated,  were  not  em- 
braced by  file  deed  of  trust. 

Before  any  act  was  done  under  this  deed,  Dunlop  relinquished 
the  trust  to  Thomas  Peter,  his  co-trustee. 

On  the  19th  May,  1824,  the  Bank  of  the  United  States  recovered 
a  judgment  of  five  thousand  dollars  against  Greorge  Peter,  as  en- 
dorser or  drawer  with  John  Peter. 

-In  Septeihber,  1829,  the. property  conveyed  in  trust  wassold,  by 
Richard  Smith,  cashier  of  the  branch  Bank  of  the  United  States ; 
who  had  been  appointed  by  Thomas  Peter,  with  the  consent  of  the 
creditors,  to  act  as  agent  in  the  premises.  The  nett  proceeds  of  the 
sale,  deducting  certain  charges,  were  037,285  90,  an  amount  insuf- 
ficient to  discbarge  all  the  debts. 

The  judgments  of  the  Union  Bank,  though  not  included  in  the 
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deed  of  trust,  constituted  a  lien  pn  ail  the  real  property  of  George 
Peter  in  the  -district ;  and  in  order  to  give  unencumbered  titles  to 
purchasers  at  the  above  sale,  Richard  Smith,  with  the  consent  of 
the  creditors  and  Tliomas  Peter,  p^d  those  judgments  out  of  the 
proceeds  of  the  sale ;  but  satisfaction  was  not  entered  upon  the 
record.  .  The  payment  was  stated  to  be  for  the  use  of  the  Bank  of 
the  United  States  y  and  writs  of  scire  facias  have  been  brought  to 
revive  the  judgments. 

It  having  been  discovered  that  the  trust  deed  of  the  9th  April, 
1824,  did  not  include  all  the  property  of  George  Peter  within  the 
district;  on  the  1st  October,  1829,  he  executed  another  deed  of 
trust  to  Thomas  Peter,  for  ten  lots  in  the  city  of  Washington,  which 
were  required  to  be  sold,  and  the  proceeds  appUed  inpajring  certain 
judgments  against  Greorge  Peter  as  drawer^  and  Thomas  reter  as 
endorser.  One  of  the  judgments  specified  was  obtained  by  the 
Bank  of  the  United  States.  And  on  7th  May,  1830,  another  deed 
of  trust  was  executed  by  George  Peter  to  Thomas  Peter,  including 
the  above  ten  lots  and  one  other  lot  in  the  city  of  Washington. 
This  deed  was  designed  to  remedy  some-deftct  or  informality  in  the 
first  deed  for  the  ten  lots,  and  to  convey  one  other  lot ;  the  same 
judgments  are  recited  as  in  the  first  deed,  and  the  same  trust  de- 
clared. 

These  eleven  lots  were  sold  by  Richard  Smith,  in  October^  1829, 
and  May,  1830,  for  »5280  70. 

In  1834,  Thomas  Peter  died,  and  this  proceeding  is  carried  on  by 
his  executors ;  who,  with  George  Peter,  filed  tfieir  bill  stating  the 
above  facts,  and  praying  that  Richard  Smith  and  the  Bank  of  the 
United  States  be  decreed  to  pay  over  the  proceeds  of  the  sale  of  the 
eleven  lots,  in  their  possession,  to  the  creditors  named  in  the  trust 
deed  of  9th  April,  1824.  This  application  *s  Qiade  on  the  ground 
that  as  the  judgments  of  the  Union  Qank  were  a  Uen  upon  the 
eleven  lots,  and  were  paid  out  of  the  trust  funds,  the  trustee,  in 
behalf  of  the  creditors  and  himsetf,  has  a  right,  in  equitv,  to  the 
proceeds  of  the  sale  of  these  lots,  under  the  lien  of  the  judgments. 

This  claim  is  resisted  by  the  Bank  of  the  United  States,  on  the 
ground  that  the  judgment  obtained  by  the  bank  for  ^85000,  in  May, 
1824,  long  before  the  execution  of  the  deed  of  trust  for  these  lots, 
constituted  a  lien  upon  them,  after  the  discharge  of  the  judgments 
of  the  Union  Bemk.  There  were  other  judgments  against  George 
Peter,  rendered  in  May,  1824,  which  were  not  provided  for  in  the 
trust  deed  of  April,  1824,  and  which  claim  a  proportionate  interest 
with  the  Bank  of  the  United  States,  in  the  lien  on  the  eleven  lots. 
This  claim  is  not  resisted  by  the  Bank  of  the  United  States,  ^hich 
claims  out  of  the  proceeds  of  the  sale  of  the  elev^i  lots,  as  its  divi- 
dend, the  sum  of  08428  62. 

And  the  Question  in  this  controversy  is,  whether  the  proceeds  of 
the  sale  of  the  eleven  lots  shall  be  paid  to  the  creditors  named  in 
the  deed  of  trust  of  the  9th  AprU,  1884:  to  the  Bank  of  the  United 
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States,  <m  their  judgment,  and  on  the  pther  judgfaieats.  of  ^Bf^ 
1894,  under  which  tte  lien  is  set  up ;  or  to  the  aeoitors  named  m 
the  trust  deeds  of  these  lots  of  1829  and  1830. 

Aldiough  the  bill  in  this  case,  in  its  qpecific  prayer,  does  not  ex 
tend  beyond  an  application  of  this  f\md  under  me.  first  deed  of  trust; 
yet  there  are  certain  agreemehts  and  admissions  pn  the  record^ 
which  authorize  the  Court  to  make  a  final  decision  in  the  case* 

It  seems  that  a  satis&ction  has  not  been  entered  on  the  judg- 
ments of  the  Union  Bank,  aldiough  they  have  been  paid  in  ftui. 
The  entry  that  this  payment  was  made  for  the  use  of  tfie-Bank  of 
the  United  States,  can  have  no  effect  &yourable  to  the  Bank,  on  the 
present  question;  .  Under  the  trust  deed,  the  Bank  of  the  United 
States  had  but  a  common  interest  with  the  other  creditors  named, 
in  discharging  or  controlUng  the  Uen  of  these  judgments.  And  it 
is  <m  the  disdiarge  of  this  encumbrance  by  the  trustee,  out  of  the 
trust  fund,  that  he  sets  up  the  right  in  equity,  in  behalf  of  himself 
and  the  creditors  named  in  the  deed,  to  be  subrogated  to  all  the 
rights  of  the'Union  Bank  as  plaintifis  in  the  judgments. 
*  It  is  a  well  settled  principle  in  equity,  where  a  judgment^creditor, 
who  is  compelled  to  pay  o^"  prior  encumbrances  on  land  to  obtain 
the  benefit  of  his  judgment,  may,  by  assignment,  secure  to  himself 
the-rights  of  the  encumbrances.  And  the  same  rule  applies  where 
a  junior  mortgagee,  to  save  his  lien,  is  obliged  to  satisfy  prior  mort* 
gages  on  the  same  estate.  He  stands  as  the  assignee  of  such  mort- 
gages,  and  may  claim  all  the  benefits  under  the  lien  that  could  have 
been  claimed  by  lys  assignor. 

But  the  effect  of  this  principle  is  controlled  in  the  present  case, 
by  the  subsequent  acts  of  the  parties. 

If  the  lien  of  the  judgments  of  the  Union  Bank  had  been  uncon- 
ditionally extinguished,  the  lien  of  the  judgment  of  the  Bank  of 
the  United  States,  and  the  other  judgments  of  the  same  date,  Woidd 
have  attached  to  the  eleven  lots ;  but  this  effsct  has  also  be^a  con- 
trolled by  the  acts  of  the  parties. 

The  judgments  of  the  Union  Bank  were  not  paid  until  January, 
1830.  So  that  prior  to  this  time,  on  no  principle  could  the  lien  of 
these  judgments  be  held  to  be  extinguished.  And  before  this  time 
the  trust  deed  was  executed. 

lliis  deed  was  executed  on  the  1st  October,  1829,  and  it  contains  the 
following  recital :  ^  Whereas,  the  said  Greorge  Peter  is  indebted  to  the 
president,  directors,  and  company  of  the  Bank  of  the  United  States ; 
to  the  president  and  directors  of  the  Union  Bank  of  Greorgetown ; 
and  to  the  president  and  directors  of  the  Farmers'  and  Mechjlmics' 
Bank  of  Georgetown,  in  divers  large  sums  of  money,  for  which  the 
said  George  Peter  gave  his  several  promissory  notes,  payable  to  the 
said  Thomas  Peter,  and  by  him  endorsed  to  the  saia  banks,  upon 
which  notes,  judgments  ha,ve  been  obtained,"  &lo.  And  the  lota 
are  conveyed  to  Thomas  Peter  in  trust  for  the  payment  of  the,  above 
judgments;  and  were  sold  in  October,  1829,  and  May,  J830,  by 
Richard  Smith,  agent  for  the  trustee  and  the  creditors  named  in  th^ 
l2 
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deed.  He  was  cashier  of  the  braQeh  Bank  of  the  United  Stales, 
at  Washington,  and  represented  the  interests  of  the  bank  in  the 
proceeding. 

Fr^m  mese  fsjcts  it  appears,  that  before  the  jadgments  of  the 
Union  Bank  were  satisfied,  and  consequently  before  there  iras  any 
pretence  that  die  Uen  of  these  judgments  on  these  lots  was  extin- 
guished, with  the  consent  ai|d  approbation  of  all  the  parties  inter- 
ested, the  deed  of  the  Ist  October,  1829,  was  executed.  That  this 
arrangement  was  made  with  the  approbation  of  the  Bank  of  the 
United  States,  is  clear  from  the  &ce  of  the  deed,  and  the  agency  of 
Smith  in  selluig  the  property. 

Except  by  virtue  of  me  trust  deed.  Smith  had  no  riebt  to  sell  the 
property ;  and  acting  as  he  did  for  the  creditors  named  in  the  deed, 
amonff  which  the  Bank  of  the  United  States  was  prominent,  ^t  is 
too  late  for  ihe  bank,  after  the  sale,  to  disavow  his  agency. 

The  contingent  Uen  of  the  bank  on  the  eleven  lots,  by  virtue  of 
its  judgment,  in  May  1824,  does  not  seem  to  have  been  considered 
by  the-bank  or  the  trustee,  when  the  trust  deed  was  executed  as  of 
any  value.  It  depended  entirely  on  the  unconditional  extinguish- 
ment of  the  lien  under  the  judgments  of  the  Union  Bank. 

It  is  contended,  that  as  the  judgments  of  the  Union  Bank  were  a 
Uen  upon  all  ibe  real  estate  of  George  Peter  in  the  district,  that 
the  Court  would  have  directed  executions  on  these  judgments  to 
be  levied  on  the  property  of  Peter,  other  than  the  eleven  lots ;  so  as 
to  have  left  them  to  be  sold  under  the  judgment  of  the  Bank  of  the 
United  States.    And  that  the  same  rule  should  now  prevail 

The  answer  to  this  is,  that  before  the  judgment  of  the  Bank  of 
the  United  States  was  rendered,  the  first  deed  of  trust  was  execiited, 
which  embraced  aU  the  property  of  Peter  in  the  district,  except  the 
eleven  lots.  That  this  deed  was  vaUd,  and  that  the  rule  would 
have  been  sippUed  as  between  the  lien  of  the  Union  Bonk  and  the 
grantee  of  the  first  deed  of  trust,  but  not  as  to  subsequent  Uens. 

HeVe  are  tfie  judgment  lien  and  the  trust  deed,  covering  the  same 
property,  except  the  eleven  lots,  which  are  covered  by  the  judg« 
ments,  but  not  by  the  deed.  >The  judgment  of  the  Bank  of  the 
United  States  created  no  lien.  Under  such  circumstances,  the 
Court,  could  not  have  postponed  either  the  lien  of  the  Union  Bank 
or  the  rights  under  the  deed  of  trust,  in  behalf  of  the  judgment  of  the 
Bank  of  the  United  States ;  but  would  have  directed  that  the  eleven 
lots  should  be  sold,  under  the  judgments  of  the  Union  Bank. 

This  would  have  been  the  correct  rule  under  these  conflict- 
ing rights ;  but  the  case  turns  on  the  deeds  of  trust  of  1829  and 
1830,  which  conveyed  the  title,  subject  only  to  the  prior  Uen  of  the 
judgments  of  the  Union  Bank.  And  this  was  done  with  the  consent 
of  the  agent  of  the  Bank  of  the  United  States.  We  think  this  con- 
sent, as  shown  in  the  deeds,  and  the  sale  of  the  eleven  lots,  cpnnected 
with  the  facts  of  ttie  case,  goes  to  establish  tfie  trust  deeds  j  and  that 
the  proceeds  pf  the  sale  of  these  lots  must  be  paid  over  on  the  Judg- 
ments specified  in  the  deeds  according  to  their  respective  prionties. 
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As  the  decree  of  the  Circuit  Court  is  not  in  accordance  with  this 
▼iew  of  the  caae,  it  must  be  reversed ;  and  the  case  sent  down  for 
further  proceedings. 

This  cause  came  on  to  ))e  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Wairtungton,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is  adjucked  and 
decreed  by  this  Court,  that  the  decree  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed ;  and  this  cause  be 
remanded  to  the  said  Circuit  Court  for  further  proceedings  to  be 
had  therem  in  conformity  to  the  opinion  of  this  Court. 
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Chables  Kino,  AppellamT)  v9,  Josias  Thompson  and  otbbbs, 
hbib8  at  ^aw  of  gsorox  klno,  dxcsa8sd,  appbllxes. 

A  bill  wtf  filed  rttimlng  a  ipedile  perfomumoe  of  an  alleged  oontraet  to  oomrigr  a  homo 
and  lot  in  Geoti^etown,  fiir  the  benefit  of  the  wilb  of  the  oompbinant,  the  complainant 
hating  expended  a  large  amn  of  money  in  improving  the  property,  in  the  ezpecti^ion 
that  it  would  be  oonTcyed  aa  reqnued  1^  the  bilL  The  Court  not  oonadering  that  auf- 
ficient  eridence  of  an  agreement  to  convey  the  property  waa  given^  ordered  that  the  pro- 
perty dMraltf  be  aold,  aid  oat  of  the  proceeda'that  A  advancea  mikde  by  the  complainant 
afaottld  be  repaid.  The  property  aold  fiir  a  aum  ftr  le«  than  the  amount  expended. 
Held  that  the  balance  unpaid  after  the  aale,  waa  not  a  debt  due  by  the  eataletif  the  &ther 
of  the  wiie,  and  could  not  be  claimed  of  hia  repreeentativea. 

ON  appeal  for  the  Circuit  Court  of  the  United  States  of  the  Dis- 
trict of  Columbia,  for  the  county  of  Washington. 

In  December,  1822,  :the  appellant  filed  in  the  C^cuit  Court,  a  cre- 
ditor's biU  in  the  usual  form,  against  the  appellees,  praving  for  the 
sale  of  the  real  estate  of  George  King,  deceased,  in  aid  of  his  per- 
sonal estate.  It  appeared  that  George  King  had  died  intestate,  and 
insolvent,  in  1820;  and  with  the  assent  of  the  aefendants  a  decree  of 
sale  of  his  real  est&te  was  made  in  January,  182S.  Under  this  de- 
cree sales  were  made,  refpotted,  and  confirmed ;  and  in  March,  1831,  a 
final  sale  of  all  the  real  estate  was  made  except  a  house  and  lot  on 
Civil  alley  in  Georgetown,  which  sale,  on  the  claim  of  Josias  Thomp- 
son and  wife,  was  set  aside  in  April,  1831.  As  the  sales  were  made, 
audits  of  the  accounts  of  tfie  estate  and  the  claims  were  made  from 
March,  L827,  to  March,  1836.  On  the  last  report  of  the  auditor 
conoung  before  the  Court,  Alexander  Caldwell,  administrator  of 
Josias  Thompson,  who  had  become  deceased,  exhibited  to  the  Cir- 
cuit Court  a  claim  against  George  King  for  a  dividend  out  of  the 
assets  of  his  estate ;  and  on  his  motion  the  auditor's  report  was  re- 
committed. 

The  record  made  the  case  of  George  King's  heirs  and  others,  appel- 
lants, vs.  Josias  lliompson  and  wifg,  9  Peters,  204,  a  part  of  this  case. 
Josias  Thompson  and  wife,  in  the  case  referred  to,  had  claimed  of 
the  heirs  of  George  King,  that  the  house  and  lot  on  Civil,  alley  in 
Georgetown  shomd  be  conveyed  to  them,  alleging  that  an  agreement 
to  that  effect  had  been  made  with  them  in  his  lifetime  by  George 
King,  Josias  Thompson  having  married  the  daughter  of  George 
King;  and  in  consideration  of  this  agreement,  Josias  Thompson  had 
laid  out  four  thousand  dollars  in  buUdings  and  improvements  on  the 
lot  The  Court  not  being  satisfied  upon  the  evidence  that  a  decree 
for  the  conveyance  of  the  property  shoidd  be  made,  ordered  that  a 
.  sale  of  the  property  should  be  made,  and  that  the  proceeds  should 
be  first  applied  to  repay  to  Josias  Thompson  the  sum  of  four  thou- 
sand dollars  laid  out  on  the  same,  and  that  the  balance  should  be 
paid  over  for  the  benefit  of  the  creditors  of  George  King. 

Under  this  decree  the  property  was  sold,  and  it  produced  the  sum 
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of  eight  hundred  and  twenty-seyen  dollars,  leaving  of  the  sum 
expended  by  Josias  Thompson,  three  thousand  one  hundred  and 
seyenty-three  dollars,  unpaid. 

In  April,  1837,  the  administrator  of  Josias  Thompson  claimed  from 
the  estate  of  George  King  a  dividend,  on  the  sum  of  four  thousand 
dollars,  the  amount  laid  out  on  the  house  and  lot,  being  two  thou- 
sand six  hundred  and4wenty-six  dollars,  less  the  sum  of  eight  hun- 
dred and  twenty-seven  dollars,  the  proceeds  of  the  house  and  lot. 

This  claim  was  made  on  the  allegation  that  Josias  Thompson  was 
a  creditpr  of  GkK>rge  King  to  the  amount  of  four  thousand  dollars, 
by  the  expenditure  of  that  sum  on  the  house  and  lot ;  and  that  he 
was  entitled  to  come  in  and  have,  on  that  amount,  an  equal  dividend 
with  the  other  creditors  of  the  estate  of  George  Sang,  deducting  the 
proceeds  of  the  property  in  Georgetown. 

The  Cbcuit  Court  made  a  decree  allowing  to  the  administrator  of 
Josias  Thompson  the  amount  claimed  by  Um ;  and  the  defendants 
prosecuted  this  appeal 

The  case  was  aigued  by  Mr.  Clement  Cox  for  the  appellant,  and 
by  Coxe  for  the  appellees. 

Mr.  Cox  for  the  appellant  insisted : 

1.  That  the  decree  in.  9  Peter's  Rep.  2Q4,  does  not  operate  as  an 
estoppal  of  the  exceptions,  the  issues  in  this  case  being  dilSefent. — ! 
Starkie  on. Evidence,  202 ;  Collinson  vs.  Owens,  6  Gill ;  and  Johns.  4. 

H. 

2.  That  otherwise  the  exceptions  in  the  Circuit  Court  were  well 
taken,  and  ought  to  have  been  allowed.  He  cites,  in  support  of  the 
1st  exception  taken  below,  9  Feter^s  Rep.  204 ;  Briscoe  vs.  King, 
Cro.  Jas.  281 :  and  in  suppoirt  of  3d  exception,  Strike  vs.  McDonald 
and  Son,  2  Har.  and  Gill,  181 ;  Harwood  vs.  Rawling's  Heirs,  4  Har. 
and  John.  126 ;  Duvall  vs.  Green,  lb.  270. 

As  to  the  first  point.  The  parties  in  this  ccise  sure  different  from 
those  before  this  Court  in  the  case  in  9  Peters.  These  are  creditors 
of  Greorgc  Eling;  and  as  that  was  a  proceeding  for  a  specific  perform- 
ance of  an  alleged  contract  with  Greorge  King,  to  which  these  cre- 
ditors could  not  be  parties,  the  decree  of  the  Court  could  not  be  an 
estoppal. 

In  that  case  no  claim  of  indebtedness  was  raised  or  presented, 
against  the  estate  of  George  King.  It  was  commenced  and  prose- 
cuted on  the  allegation  that  the  property  on  which  the  money  had 
been  expended,  had  been  prbmised  to  the  wife  of  Josias  Thompson, 
the  daughter  of  George  King;  and  its  sole  purpose  was  to  obtain  a 
conveyance  of  the  property. 

Th^re  was  no  contract  made  with  George  King,  upon  which  the 
money  was  expended  by  Josias  Thompson,  for  the  benefit  of  George 
King ;  and  this  Court  will  not  see  in  the  case  any  thing  to  found  a 
contract  of  this  nature.  The  whole  object  of  the  proceeding  in  the 
case  in  9  Peters  has  been  obtained.    The  complainant  in  that  case 
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has  drained  the  whole  of  the  proceeds  of  the  43ale  of  the  house  and 
lot 

The  claun  of  Josias  Thompson  was  complete,  such  as  it  was  at 
the  death  of  George  King  in  1820;  and  until  1837  no  assertion  is 
made  by  Josias  Thompson  or  by  any  one  for  him,  that  the  estate  of 
George  King  was  indebted  to  him.  In  his  lifetime,  Josias  Thomp- 
son made  no  claim ;  it  was  left  to  his  administrator  to  present  and 
assert  it.    It  is  at  an  end,  by  force  of  the  statute  of  limitations.  , 

A  mortgage  does  not  imply  a  personal  obligation  for  the  payment 
of  any  portion  of  the  debt  which  the  property  mortgaged  may  not 
produce  by  a  sale.  The  saving  in  a  mortgage  is  for  the  benefit  of 
the  mortgagor,  Briscoe  vs.  King,  Cro.  Jas.  281. 

Coxe  for  the  appellees  contended  that  the  decree  of  the  Circuit 
Court  was  right  It  was  founded  on  the  report  of/the  auditor,  who 
it  is  to  be  presumed  had  full  evidence  of  the  facts  on  which  the  re- 
port is  founded. 

The  lien  on  the  house  and  lot  for  advances  made  by  Josias  Thomp- 
son, was  established  by  the  decree  of  the  Court  in  the  case  in-  9 
Peters.  The  balance,  beyond  what  the  house  and  lot  would  pro- 
duce by  a  sale,  was  a  debt  due  by  the  estate  of  George  King.  The 
claim  of  the  administrator  of  Josias  Thompson  is  in  full  accordance 
with  the  principles  established  by  this  Court,  in  its  decision  in  9  Peters. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  Court 

In  1812,  Thompson  married  the  daughter  of  King,  who,  being  a 
man  of  considerable  estate,  offered  to  give  Thompson  a  house  and 
lot  in  Georgetown,  then  in  a  dilapidated  state,  if  Thompson  would 
repair  the  premises  so  as  to  make  them  a  comfortable  residence ; 
King  saying,  he  intended  the  property  for  his  daughter,  the  wife  of 
Thompson. 

Thompson  accepted  the  offer,  went  into  possession,  and  expended 
in  repairs  and  improvements,  four  thousand  dollar^. 

About  1816,  Thompson  claimed  to  have  the  property  conveyed 
to  him  by  King,  who  refused ;  but  offered  to  vest  the  title  in  trust 
for  Thompson's  wife.  Thompson  made  several  alterative  proposi- 
tions ;  one  amongst  others,  that  the  house  and  lot  should  be  valued 
as  of  the  date  when  it  was  put  into  his  possession ;  and  that  he 
would  pay  the  amount  over  to  ^ing,  and  take  a  title ;  which  propo- 
sition Uie  latter  accepted :  or,  offered  to  convey  a  part  of  die  lot, 
including  the  house,  to  Thompson,  and  another  part  to  Thompson's 
wife.  Under  these  circumstances,  Thompson  continued  to  occupy 
the.preinises  for  a  time,  and  afterwards  removed  from,  and  rented 
them.;  Sling  setting  up  no  claim  to  have  the  property  returned  to 
him.  , 

In  1820,  he  died,  and  the  title  descended  on  his  heirs.  King,  at 
his  death,  was  largely  indebted,  say  36,000  dollars,  and  much  over 
the  means  of  payment ;  his  creditors  filed  a  bill  to  have  satisfiiction 
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of  their  demands,  out  of  the  real  as  well  as  personal  estate :  and 
the  trustee  appointed  by  the  Circuit  Court  to  sell  the  property, 
amongst  other  lands,  sold  that  claimed  by  Thompson.  The  latter 
filed  his  bill  to  avoid  the  sale,  and  for  a  specific  performance  agakist 
Being's  heirs,  the  trustees  of  the  creditors,  &c. ;  the  record  in  whicl^ 
cause,  as  reported  in  9  Peters'  Reports,  is,  by  the  exceptions  and 
an  agreement,  made  a  part  of  this  proceeding. 

The  creditors  denied  the  existence  of  the  title  set  up  by  Thomp- 
ton ;  claiming  the  house  and  lot  as  subject  to  King's  debts,  and  went 
tp  issue.  The  Court  below  decreed  specific  performance,  from 
which  the  defendants  appealed  to  this  Court,  where  the  decree 
below  wasTcversed.  But  Thompson  having  an  alternative  prayer 
in  his  bill,  claiming  priority  of  the  general  creditors  of  King,  in  the 
form  of  a  lien  on  Uie  property,  to  the  value  of  the  improvements 
he  had  put  upon  it;  this  Court  held,  that  although  there  was  not  suf- 
ficient evidence  to  authorize  a  decree  for  title,  still  Thompson  had, 
by  the  rules  of  a  Court  of  Equity,  a  lien  for  the  money  expended 
on  the  improvements :  and  the  cayse  was  remanded  with  a  mandate 
that  the  property  should  b&  advertised  and  sold,  and  the  proceeds 
of  the  ssue  be  applied :  first,  to  the  satirfaction  of  the  money  ex- 

Gmded  by  Thompson  in  making  the  improvements ;  <<  and  the  ba- 
nce,  if  any,  to  be  paid  over  for  the  benefit  of  the  creditors  of 
King.'' 

The  property  was  accordingly  sold,  and  brought  little  more  than 
800  dollars,  leaving  upwards  of  3000  dollars  imsatisfied. 

The  trustee  of  £e  creditors  of  King's  estate,  from  time  to  time, 
made  various  sales  and  reports;  and  at  April  term,  1837,  reported 
that  Alexander  Caldwell,  the  administrator  of  Thompson,  (then  de- 
ceased,) had  presented  as  a  debt  due  from  the  estate,  the  balance  not 
refunded  to  Thompson  by  the  sale  of  the  house  and  lot  The  other 
creditors  resisted, the  claim,  as  forming  no  demand  on  the  estate; 
and  insisted  Thompson's  remedy  extended  only  to  the  property  im- 
proved and  fixed  with  the  lien,  by  the  decree  of  the  Supreme  Court. 
But  the  Circuit  Court  overruled  the  exception,  and  adjudged  that 
Thompson's  administrator  should  come  in  for  an  equal  dividend 
with  the  general  creditors. 

From  this  order  the  creditors  appealed.  Thompson,  by  his  bill 
to  subject  the  house  and  lot,  claimed  a  priority  of  lien,  and  had  iU 
allowed  to  him,  in  exclusion  of , the  general  creditors ;  he  proceeded  . 
against  the  thing,  and  did  not  set  up  any  personal  demand  extend- 
ing beyond  the  lien,  against  the  other  estate  of  King :  and  we  are 
clearly  of  opinion  none  exists.  And  therefore  order,  that  so  much 
of  the  proceeding  in  the  Circuit  Court,  as  allowed  the  adminis^ 
trator  .of  Thompson  to  come  in  with  .the  general  creditors  of  King, 
to  receive  a  dividend  founded  on  said  claim,  be  reversed ;  and  that 
the  cause  be  remanded  for  further  proceedings. 

This  cause  .came  on  to  be  heard  on  the  transc^pt  of  the  record 
firom  the  Cirqiit  Court  of  the  United  Stiates,  for  the  District  of  Co- 
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himbia,  holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel  On  consideration  whereof,  it  is  adjudged  and  decreed 
by  this  Court,  that  so  much  of  the  decree  of  Sie  said  Cin^uit 
Court  in  this  cause,  as  allowed  the  administrator  of  Thompson 
to  come  in  with  the  general  creditors  of  King,  to  receive  a  dividend 
founded  on  his  claim,  be,  and  the*  same  is  hereby,  reversed,  with 
costs ;  and  that  this  caiise  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court,  for  further  proc9edings  to  be  had  therein,  in 
confoijnity  to  the  opinion  of  this  Court. 
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Thb  UirrrxD  Statss,  Appbllant,  vs.  The  hbibs  of  F.  M*  Abbb- 

DONBOy  AKB  OTHBBS,  APPBLLBBS. 

A  wacmdoa  of  tiiirty-cig^  thooiind  acraf  of  land  was  made  in  1817,  by  dia  goYomor  of 
Baft  Florida,  to  F.  M.  Arradondo,  in  oonnderatioa  of  aervioas  to  the  crown  of  8pain. 
Tha  petition  to  the  govemor/aaking  fisr  the  grant,  deaoibed  the  ritnation  of  die  land; 
and  aika,  aa  die  anrrey  could  not  he  made  ftnr  want  of  annreyoii,  and  the  'aunrevor  ap- 
pointed by  die  govenutMnt  having  other  oceupationfl,  ooold  not  attehd,  that  the  laming 
of  the  tide  dioold  be  auiyended  until  die  plot  of  die  land  could  be  obtained ;  bat  that 
in  the  mean  time  die  decree  of  die  goTemor  on  die  pedtion  ahould  aerve  Ae  petkioner 
aa  the  dtle.  To  thia  application  £b  aannt  of  the  governor  waa  given,  by  a  decree,  or- 
dering a  oonceMOn  in  conformity  with  the  petition.  'No  lurvay  waa  made  under  tlie 
conoeoBon,  while  Florida  remained  under  the  dbminion  of  Spam,  or  at  any  time  after 
the  ceauonoftha  territory  to  die  United  Statea.  The  Court  held,  that  want  of  a  anrvey 
doei  not  interfiwe  with  the  dde  of  a  grantee.  The  land  grimted  moat  be  taken,  aa  near 
aa  may  be>  to  place  deeciibed  in  the  petition,  and  caniiot  be  taken  elaewhere;  and  if  it 
cannot  be  found  there,  the  grantee  haa  no  daim  to  an  equivalent ;  and  if  it  ihall  be  found 
to  iziterfere  with  previoua  granta  to  third  peraona,  the  concearion  will  be  leasened  ill 
Quantity  according  to  the  extent  of  the  righta  of  third  penons;  and  an  equivalent  for  aoch 
diminAdon  cannot  be  aurveyed  elaewhere. 

The  acta  of  Congreas  for  aacertaining  daima  and  dtlea  to  landa  in  Florida,  whilat  ^they  re- 
cogniae  patently  granta,  conceariona,  or  ordere  of  aurvey,  aa  evidence  of  title  idbm  law* 
fully  made;  do  not  permit,  in  caae  of  a  deficiency  in  the  quantity  from  any  cauae  wha^ 
ever,  the  anrvey  to  be  extended  on  other  land. 

ON  appeal  irom  the  Superior  Court  of  East  Florida. 
This  case  was  submitted  to  the  Court  by  Mr.  Orundy^  the  At- 
torney General  of  the  United  States. 

Mr.  Justice  Watnb  delivered  the  opinion  of  the  Court — 

This  is  an  appeal  from  the  Superior  Court  of  East  Florida^.which 
confirmed  the  claim  of  the  appellees  to  a  cession  or  grant  of  land^ 
made  by  the  governor  of  Florida  to  Fernando  de  la  Maza.Ar- 
redondo. 

The  concession  was  made  on  the  24th  March,  1817,  for  thirty- 
eight  thousand  acres  of  land,  in  absolute  property,  without  preju- 
dice to  a  third  party,  situated  on  the  -two  banks  of  a  stream  which 
enters  the  Suwanee  river,  called  Alligator  creek,  beginning  at 
about  seven  miles  west  of  an  Indian  town  called  Alligatortown, 
situated  north-westwardly  about  forty  miles  distant  from  Pajnres- 
town,  and  about  eighty  miles  from  Buena  Vesta,  which  parts  of  the 
country  are  known  under  the  name  of  Alachua.  In  the  .petition 
for  this  concession,  the  petitioner  asks,  in  consideration  that  the 
situa.tion  and  then  state  of  the  province  did  not  permit  the  survey 
and  demarcation  of  the  tract  to  be  made,  and  aliso  the  survey 
bould  not  be  made  for  want  of  a  surveyor — the  survejwr  ap- 
pointed by  the  government  having  other  occupations,  which 
prevent  -  him  from  repairing  to  that  part  of  the  province— 4ie 
asks  the  governor  to  suspend  the  issuing  of  the  title  to  the  pro- 
perty untu  the  plot  of  the  said  tract  could  be  obtained ;  but  in  the 
mean  time  that  the  grant  which  the  governor  might  be  pleased 
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to  give  him,  by  his  decTee,  should  serve  him  as  the  title  thereto ;  to 
which  the  governor  responds  by  declaring,  that  the  titles  corres- 
ponding to  Uie  concession,. will  be  issued  to  the  petitioner  as  soon 
as  he  shall  present  the  plot  made  by  the  surveyor;  and  in  the  mean 
time,'  that  his  decree  shall  be  <<  an  equivalent  thereof  in  all  its  parts; 
of  which  a  certificate  shall  be  given  to  the  petitioners,  authenticated 
in  due  form,  in  order  that  the  petitioner  may  prove  said  grant,  and 
enjoy  the  said  lands,  and  dispose  of  them  as  he  sees  fif  The  authen- 
ticity of  the  petition  and  concession,  is  proved  by  such  testimony 
as  this  Court  lias  always  deemed  sufficient  for  such  purpose.  It 
appeal^  also,  by  documents  in  the  record,  which  are  mentioned  ,in 
the  appellee's  petition  to  the  Court  for  the  confirmation  of  this 
concession  or  grant,  that  after  the  concession  was  made,  the  gran- 
tee, fof>a  full  and  valuable  consideration,  sold  and  conveyed,  this 
tract  oi  land,  and  the  title  in  fee  to  the  same  was  vested  in  Moses 
E.*Levy,  one  of  the  appellees  in  this  cause;  and  that  the  said 
Levy  did  afterwards  by  mdenture,  grant,  bargain,  and  sell,  by  way 
of  exchange  for  other  lands,  the  one  un^vided  'moiety  or  half  part 
of  said  land  and  its  appurtenances,  in  fee  simple,  to  Fernando  and 
Joseph  de  la  Maza  Arrendondo.  It  does  not  appear  by  the  record 
that  a  survey  was  made  of  this  concession,  whilst  Florida  (Continued 
a  province  of  Spain ;  or  that  it  has  been  since  surveyed.  Nor  does 
it  appear  by  any  evidence  in  the  cause,  that  the  locality  of  the  con- 
cemon  has  been  definitely  ascertained. 

We  do  not  consider  the  want  of  a  burvey,  as  interfering  with  the 
right  of  the  party  to  the  land  granted ;  but  it  must  be  taken  near 
as  may  be,  as  it  is  described  in  the  petition — ^where  it  was  asked 
for,  and  as  it  was  granted,  aiyl  cannot  be  taken  elsewhere.  If  it 
cannot  be  found  there,  the  appellees  have  no  claim  to  an  equivalent 
Or  if,  upon  the  survey,  it  shall  be  found  to  interfere  with  previous 
grants  to  third  partis,  the  concession  will  be.  lessened  in  quantity 
according  to  the  extent  of  the  rights  of  third  parties,  and  an  equiva- 
lent jfor'such  diminution  cannot  be  surveyed  elsewhere.  Such  are 
the  terms  of  the  concessi(Hi»  that  the  land  is  to  be  surveyed  ^  in  the 
place  where  the  petitioner  designates,  without  prejudice  tq,  a  third 
jiarty.''  It  gives  no  right  to  an  equivalent  or  aiiother  location,  if 
It  cannot  be  founcf  at  or  near  the  place  designated.  An  equival^it 
is  not  secured  by  the  conce»ion,  m  terms ;  nor  is  it  l^  the  customs 
or  uslEiges  of  Spain;  nor  by  any  law  or  ordinance  of  Spain.  *  And 
it  is  proper  here  to  remark,  that  the  acts  of  Congress  for  ascertain- 
ing claims  and  titles  to  land  in  Florida,  whilst  they  recognise 
patents,  grants,  concessions,  or  orders  of  survey,  as  evidence  of  title 
when  lawfully  made ;  do  not  permit,  in  case' of  a  deficiency  in  the 
quantity  from  any  cause  whatever,  the  survey  to  be  extended  on 
other  luids.  But  this  concession*  calls  for  a  natural  object,  a  creek, 
and  is  designated  as  beftinmnr  en  the  creek«  about  seven  miles  west 
of  an  Indian  town  called  Alligatortowm  A  survey  nay  ]  #  \  be 
made  so  as  to  nve  the  appellees  the  benefit  of  the  concession,  ac- 
cording to  the  deseription  m  the  petition,  supposing  that  Alligator 
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creek  exists,  and  that  Alligatortown  can  be  found :  for,  by  running 
a  line  due  west  from  the  centre  of  the  town  until  it  strikes  the 
creek,  then  extending  that  line  west  for  a  base  line  of  the  survey, 
making  the  centre  of  the  creek  equidistant  from  its  extremities,  and 
then  running  down  the  c^eek  on  both  sides  of  it,  towards  the^3u« 
wanee,  without  regard  to  the  windings  of  the  creek,  being  cut  by. 
die  downward  lines ;  the  r concession  may  be  described  by-survey, 
so  as  to  answer  the  description  of  being  on  the  two  banks  of  the 
stream  or  creek.  Or,  in  the  event  of  no  such  creek  existing  within 
or  at  the  distance  of  seven  miles  firom'Alligatorto^,  or  at  a  rea- 
sonable distance  over  seven  miles  to  the  west  of  it ;  then,  by  begin- 
ning the  survey  seven  miles  west  of  the  town,  making  a  line  due 
west  the  base  of  the  survey,  and  running  irom  its  extremities  to- 
wards the  Suwanee,  or  in  any  other  direction ;  if  it  shall  be  found 
by  running  them  towards  the  Suwanee,  the  rights  of  third  parties 
wouldbe  interfered  with,  then  the  survey  of  thirty-eight  thousandacres 
could  be  piade,  so  as  to  give  the  appellees  the  benefit  of  the  conces- 
sion, in  accordance  with  those  liberal  and  equitable  principles  uni- 
formly applied  by  this  Court  in  the  construction  of  claims  to  land 
in  Florida,  grant/&d  before  the  treaty  with  Spain  transferring  Florida 
to  the  United  States.  If,  however,  neither  Alligator  creek  can  be 
found,  nor  any  creek  to  the  west  of  Alligatortown,  entering  into  the 
Suwanee,  within  or  at  seven  miles  distance  from  the  town,  or  & 
reasona,ble  dbtance  therefrom,  and  if  Alligatortown-  cannot  be 
found ;  then  it  is  the  opinion  of  this  Court,  tfiat  the  remaining  de- 
scription in  the  petition,  of  the  locality  t)f  the  concession,  is  too  in- 
definite to  enable  a  survey  to  be  made,  and  that  the  appellees  can 
take  nothing  under  the  concession.  We  have  been  the  more  par- 
ticular upon  this  point,  that  the  mandate  which  this  Court  shall  give 
to  have  a  survey  made,  may  not  be  misunderstood  by  the  officers 
whose  duty  it  will  be  to  have  the  survey  executed.  The  decree 
of  the  Superior  Court  of  East  Florida  is  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Superior  Court  for  the  district  of  East  Florida,  and  was 
argued  by  counsel.  On  consideration  whereof^  it  is  adjudged  and 
decreed  by  this  Court,  that  the  decree  of  the  said  Superior  Court, 
in  this  cause,  so  fiur  as  it  declares  the  claim  of  the  petitioners  to  be 
valid,be,  and  the  same  is  hereby,  affirmed  in  aU  respects;  and  that  a 
survey  be  made  of  the  lands  contained  in  the  said  concession,  accord- 
ing to  the  terms  thereof,  for  the  number  of  acres,  and  at  the  places 
therein  designated ;  provided  It  does  not  interfere  with  the  rights  ^ 
of  third  parties.  And  it  is  further  ordered  by  the  Court,  that  a 
mandate  be  issued  to  the  surveyor  of  public  lands,  directing,  him  to 
do  and  cause  to  be  done,  alLthe  acts  and  things  enjoined  on  him  by 
law,  and  as  required  by  the  opinion  and  decree  of  this  Court  in  this 
ca^ ;  and  that  this  case  be  remanded  to  the  said  Superior  Court  for 
further  proceedings  to  be  had  therein  in  conformity  to  this  decree, 
and  the  opinion  of  this  Court,  which  must  be  annexed  to  the 
mandate. 
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William  Wallace^  PLAiimrF  in  Errob,  4^.  Corrt  M^CoinrBLLt 

DSFBHDANT   IK  ErROR. 

An  tction  was  instititted  on  a  promiiaoiy  note  agtinat  Hie  dnwer,bj  which  the  dmwerpio* 
nuaed  to  p^T  at  the  office  of  duconnt  end  deposite  of  the  Btnk  of  tiie  United  Statee  at 
NadiTiHe,  three  yean  after  date,  four  tbonaand  and  eighty  doDara.    In  the  defJaration 
which  aet  ont  die  note  according  to  ita  terma,  joid  alleged  tfie  promiae  to  pay  according 
to  iSbfi  tenor  of  the  note,  there  waa  no  aTorment  that  the  note  ynk  prMented  at  the  bank, 
or  demand  of  payment  made  there.    The  defendant  pleaded  payment  and  aatiifaction  of 
1^  note,  and  iMoe  waa  joined  thereom    AAerwaid%  at  the  socceeding  term,  tiie  defimd- 
mt  interpoaed  a  plea  of  puis  darien  continuance,  atatlng,  that  (our  thouaand  two 
hundred  and  four  dollars,  part  of  the  amount  of  die  note  had  been  attached  by  B.  and 
W.  in  a  atate  Court  of  Alabama,  under  the  attachment  law  of  the  state,  mnd  a  judg^ient  had 
been  obtained  against  him  for  four  thousand  two  hundred  and  four  dollan  nid  coata,  with 
t  stay  ofproceedings  until  the  further  proceedings  in  the  case ;  which  remains  yndetar- 
alfined.  Tiie  plaintiff  demurred  to  this  plea,  and  the  Circuit  Court  sustained  die  demurrer ; 
and  judgment  was  giren  for  the  plamtiff  for  six  hundred  and  aerenty-nine  doOars,  the 
randue  ai  the  note  beyond  the  amount  afttachied,  and  a  final  judgment  for  the  wiurfe 
amount  of  the  note.  Held,  that  there  was  no  error  in  the  judgment  of  the  Cnadt  Court 
Hie  aeoeptor  of  a  bill  of  exchange  stands  in  die  same  reladon  to  the  drawee  aa  die  maker 
ef  a  note  does  to  the  pa^ee;  and  the  acceptor  b  the  prindpal  debtor  ip  the  case  of  a  bill, 
precisely  like  the  maker  of  a  note.    Thettabilityofdie  acceptor  grows  out  of  and  ia  to  be 
goremed  by  die  terms  of  his  acceptance ;  and  the  liability  of  the  maker  of  a  note  grows 
out  fut,  and  is  to  be  governed  by  the  terms  of  his  note;  and  the  place  of  paynsnt  can  be 
of  no  more  importance  in  the  one  case  than  in  the  other. 
It  i)  of  die  otmoai  importance  that  aO  rulee  relating  to  commercial  law  diouId.be  stable  and 
nnifbrm.    Thej  ere  adopted  for  practical  purpoaea,  to  regulate  the  course  of  commercial 
transactions.    Whenanotoor  bill  ir  made  payaUe  at  a  particular  bank,  as  ie  generalhr. 
the  ease,  it  is  wdl  known  that  According  to  die  usual  course  of  bnsineas,  the  noto  or  bin' 
is  lodged  at  the  bank  for  coUecdon;  and  if  the  maker  or  acceptor  calls  to  take  it  up  when 
it&Sf  doerit  will  be  dellTered  to  him/.aUd  the  business  is  dosed.    But  should  ne  not 
find  die  note  or  bill  at  the  bank,  he  can  depoaite  his  money  to  meet  the  note  when  pre- 
sented ;  and  diould  he  be  afterwards  prosecuted,  he  will  be  exonerated  from  all  costs  and 
damagea,  upon,  proving  such  tender  and  depoaite.    Or  should  the  note  or  bill  be  made 
payable  at  aome  ]dace  other  than  a  bank,  and  no  depoaite  could  be  made,  or  l^e  khould 
chooee  to  letiin  hie  money  in  his  own  possession,  an  ofler  to  pay  the  money  at  tbie  time 
and  pli6B  would  protect  him  against  interest  and  costs,  on  bringing  the  money  into 
Court 
in  actions  on  promissory  notes  against  the  maker,  or  on  biHk  of  exchange  where  the  suit  ia 
against  die  maker,  in  die  one  case,  and  the  acceptor  in  the  other,  and  the  note  ok- Ifill  is  made 
payable  at  a  specified  time  and  place ;  it  is  not  necessary  to  aver  in  the  declaradon  or 
prove  on  the  tnal,  that  a  demand  of  payment  was  made  in  order  to  maintain  the  actibn! 
But  if  the  maker  or  acceptor  waa  at  the  place  at  die  time  designated,  and  was  ready  and 
offinwd  to  pay  die  money,  it  was  matter  of  defence  to  be  pleaded  and  proved  on  hb  part 
The  jurisdidSon  -of  die  District  Court  of  the  tTnited  StaiM  for  the  district  of  Alabama,  and 
the  right  of  a  plaintiff  to  prosecute  liia  suit,  having  attached  by  dte  commencement  of 
the  suit  in  the  District  Ccnirt,  that  right  cannot  be  taken  away  or  arrested  by  any  pro- 
oeedings  in  another  Coint    An  attadmient  of  the  debt  by  die  prooeas  of  a  state  Ctniit^ 
after  the  commencement  of  die  suit  iii.a  Court  ofthetJnited  States,  cannot  afiEect  die  right 
of  the  plaintiff  to  recover  in.the  sirft 
An  attachment  oommcnoed,  and  conducted  to  a  oonduaion  before  iSbfi  institution  of  a  adt 
against  dw  debtor  in  a  Court  of  die  United  Statea,  may  be  set  up  aa  a  defoooe  to  di0  suit; 
and  die  defendant  would  be  prohibited  pro*tanto  under  a  recovery  had  bj  virtue  'of  the 
attachment,  and  could  plead  such  recovery  in  bar.    80,  too,  an  attachment  pending  in  a 
atate  Court,  prior  to  the  commencement  of  a  ^uit  in  Ae  Court  of  the  United  States,  mi^ 
be  pleaded  in  abatement    The  attachment  of  the  debt  in  such  case  in  die  handa  of  m 
dswndant,  would  fix  it4here  in  favour  of  the  attadiing  creditors;  and  the  defendant  eocDd.. 
not  afterwards  pay  it  ov«  to  the  plaintiff    The  attaching  creditor  would  in  auch  aoaaa^ 
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•equiinrt  Imh  oa  the  Mt  binding  <m  Um  defendant,  and  fThidi  the-Comto  of  aH  odut 
goTenuneiiti,  if  thij  reeogniie  soch  proceeding!  at  all^  would  not  &il  to  ngud.  Th« 
nilamustbe  reciprocal;  and  when  the  suit  in  one  Court  boommenced  prior  to  proceedings 
under  attachment,  in  another  Court,  inch  prooeedingi  cannot  aneat  me  suit 
It  aeeiDe  that  a  plae  of  puis  darien  oontinuanoe,  is  oonndered  as  a  waiver  of  all  pievloue 
pleas;  and  the  canse  of  action  is  admitted  to  the  same  extent  as  if  no  othif  demoe  had 
been  urged  than  that  contained  in  tiie  plea. 

IN  error  to  the  District  Court  of  the  United  States  for  the  southern 
district  of  Alabama. 

The  plaintiff  in  error,  Williain  Wallace,  was  sued  in  the  District 
Court  of  Alabama,  exercising  the  powers  of  a  Circuit  Court  of  the 
United  States,  on  the  second  day  of  April,  1836,  by  a  capias  i9sued 
out  of  that  Court,  and  returnable  on  the  first  Monday  of  May  fol- 
lowing. The  action  was  brought  on  a  promissory  note,  imder  the 
seal  of  the  defendant,  for  four  thousand  eight  hundred  and  eighty 
dollars,  dated  May  10,  i832,  and  payable  to  the  plaintiff  or  to  his 
order,  at  the  office  of  discount  and  deposite  of  the  Bank  of  the  United 
States,  at  Nashville,  three  years  and  two  months  after  date. 

At  the  May  term,  1836,  of  the  District  Court,  the  plaintiff  filed  a 
declaration  on  the  note,  in  debt,  alleging  Ae  non-payment  of  the 
note,'  although  firequent  demands  had  been  Qiade  of  Uie  dra wot.  No 
demand  vas  alleged  to  have  been  made  at  the  office  of  discount  said 
deposite  of  the  Banl^  of  the  United  States,  at  Nashville. 

The  defendant  pleaded  payment,  on  which  issue  was  joined,  and 
the  case  wa^  contmued. 

At  the  succeeding  term  of  the  District  Court,  the  defendant  filed 
the  following  plea :  That  as  to  the  sum  of  forty-two  hundred  and  four 
dollars,  part  and^parcel  of  the  sum  by  the  said  plaintiff  in  said  decla- 
ration demanded,  he,  the  said  plaintiff,  ought  not  further  to  have  and 
maintain  his  aforesaid  actidn  therefor,  against  him;  because  he 
8aith,-that  after  the  said  last  continuance  of  this  cause,  that  is  to  say, 
af^r  the  term  of  this  Court  held  on  the  first  Monday  of  May  last, 
and  before  the  Deceihber  term  aforesaid,  to  wit,  on  the  eighth  dav 
of  June^  in  the  year  1836,  at  Mobile,  to  wit,  in  the  district  aforesaia, 
one  WiUiam  J.  Blocker,  John  R.  Blocker,  and  Benjamin  Homer, 
merchants,  trading  under  the  name  of  Homer,  Blocked  and  Co.  by 
William  J.  Blocker  one  of  the  said  firm,  in  behalf  of  himself  and  h& 
copartner,  caus^  to  be  sued  out  a  certain  writ  of  original  attach- 
ment againM  the  said  Corry  M^Connell,  for  the  sum  of  forty-two 
hundred  and  four  dollars ;  and  which  cntid  writ  was  issued  by  Ben* 
jamin  Wilkins,  a  justice  of  the  peace  of  Mobile  county,  on  the  said 
eiffhth  day  of  June,  in  the  year  1836,  and  was  directed  to  the  sheriff 
ofMobile  county,  and  was  made  retumable  to  the  county  Court  of 
MobUe  county,  which  was  held  on  the  second  Monday  in  June,  1836. 
And  the  said  defendant  further  avers,  that  the  said  plainti£&  in  the 
said  attachment,  were  at  the  time  of  suing  out  the  same,  residents 
of  the  state  of  Alabama ;  that  the  Baid  Corry  M'Connell  was  a  non- 
recent,  and  citizen  of  the  state  of  New  York,  and  that  the  said  plain* 
tifb  did  comply  with  the  requisites  of  ihe  statute,  in  such  cases  made 
u  2  18 
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and  pioyided/by  giving  bond  and  seeuritjTy  and  filed  affidavit, 
whereby  it  is  shown  that  the  said  iustice^and  the  said  county  Court 
had  jurisdiction  of  the  said  attachment,  and  that  the  said  county 
Court  could  lawfully  hear  and  determine  the  same.  And  the  said 
defendant  further  saith,  that  in  said  original  attachment,  such  pro- 
ceedings were  had ;  that  he,  the  said  William  Wallace  was  on  the 
said  eighth  day  of  June,  1836,  summoned  as  a  garnishee  by  the  she- 
riff of  Mobile  county,  and  required  to  appear  before  uie  said  county 
Court,  and  answer,  on  oath,  what  he  was  indel^ted  to  said  Corry 
M^Connell.  And  the  said  William  WaUace,  defendant,  further  saitb, 
that,  in  obedience  to  the  said  summons  of  garnishment,  he,  the  said 
William,  did  appear  before  the  said  county  Court  of  MobUe,  at  the 
said  term  of  the  said  county  Court  held  on  th^  second  Monday  in 
June,  1836,  before  the  judge  of  said  Court  then  sitting,  and  was  in 
said  suit  of  attachment  between  the  said  Homer,  Blocker  and  Co., 
plaintiffs,  and  Corry  M^Connell,  defendant,  examined  on  oath,  touch- 
mg  his  indebtedness  to  the  said  Corry  M^Connell ;  whereupon  he 
did  declare  on  oath,  that  he  did  execute  to  the  said  M'Connell,  the 
note  for  the  sum  of  four  thousand  eight  hundred  and  eighty  dollars, 
on  which  the  said  plaintiff  in  this  stiit  hath  declared,  that  he  did 
pay,  on  the  said  note  to  said  M^Connell,  on  the  *24th  day  of  Sep- 
tember, 1833,  the  sum  of  three  hundred  and  seventy-two  dollars 
thirty-four  cents,  and  that  the  remainder  of  said  note  was  due  by 
said  Wallace  to  Siud  M'Connell,  &c.  And  th^  said  defendant  further 
saith,  that  in  the  said  attachment  by  said  Court,  at  the  said  June 
term  thereof,  it  was  ordered  that  the  proceedings  against  said  M^Con- 
neU  be  stayed  for  eix  months,  and  that  notice  be  given  to  the  said 
M'Connell  of  the  pendency  of  said  attachment,  by  letter,  directed  to 
New  York ;  the  said  M^Connell  being  shown  to  be  a  resident  of  the 
state  of  New  York.  And  the  said  defendant,  Wallace,  further  saith^ 
that  in  the  said  attachment,  and  upon  the  said  writ  of  garnishment, 
the  jBaid  Court  at  the  said  June  term,  then  sitting,  did  make  the  further 
order  following,  to  wit : 

It  appearing,  to  the  satisfaction  of  the  Court,  that  William  Wallace 
has  been  duly  summoned  as  a  garnishee,  and  he  having  admitted 
an  indebtedness  to  said  defendant,  to  an  amount  greater  than  the 
amount  sued  for  in  the  above  entided  cause,  it  is  considered  by  the 
Court,  that  said  plaintifis  do  recover  firom  said  garnishee,  the  sum  of 
forty-two  hundred  and  four  dollars,  the  amount  sued  for  in  said  ca^, 
together  with  the  cost  thereof,  and  that  all  proceedings  against  said 
ffamishee  be  stayed  until  the  final  disposition  of  said  case ;  where- 
fore the  said  cause  was,  in  said  county  Court,  at  said  June  term, 
continued  by  said  Court,  as  well  against  the  said  M^Connell  as 
against  the  said  Wallace,  till  the  next  term  thereof,  to  be  held  in  due 
course  of  law,  that  ia  to  say,  on  the  second  Monday  of  February,  in 
the  year  1 837.  AU  which  said  proceedings  in  the  said  county  Court, 
in  which  the  said  plea  still  remains  pendmg  and  undetermined,  are 
still  in  fidl  force,  and  not  reversed,  vacated,  or  otherwise  set  aside,  fis 
by  the  record  and  proceedings  in  said  Court,  still  remaining  of  re* 


JANUARY  TERM,  1889.  188 

[WttheemM'CoiiiMlL] 

cord|  will  more  fully  and  at  large  appear ;  and  that  he,  the  said  de- 
fendant, ia  ready  to  verify :  wherefore,  he  prays  judgment,  if  the 
said  pja^tifb  ought  further  to  have  or  maintain  his  said  action  there- 
for, against  him,  this  defendant,  as  to  the  sum  of  four  thousand 
two  hundred  and  four  dollars,  parcel  of  the  sum  by  the  said  plain- 
tifis  above  demanded,  &c 

The  plaintiff  at  the  same  term  entered  a  demurrer  to  this  plea  of 
puis  darien  continuance,  and  prayed  the  Court  to  render  judgment 
against  the  defendant  for  six  hundred  and  seventy-six  dollars  thirty 
cents,  parcel  of  the  debt  of  four  thousand  eight  hundred  and  eighty 
dollars,  the  amount  of  the  note,  which  by  the  plea  was  wholly  un- 
defended ;  and  as  to  the  said  plea  of  puis  darien  continuance,  the 
plaintiff  says  that  the  plea  of  (he  defendant  is  not  sufficient  to  bar 
him  from  maintaining  his  action  on  the  said  note,  &c. 

The  Court,  on  the  pleadings,  gave  judgment  as  follows:  <<As  to 
the  said  sum  of  four  thousand  two  hundred  and  five  dollars ;  being 
ar^ed  by  counsel,  it  seems  to  the  Court  that  said  plea,  as  to  die 
said  suuLof  forty-two  hundred  and  five  dollars,  and  the  allegations 
therein  contained,  are  not  sufficient  in  law  to  bar  the  said  plaintiff 
from  having  and  maintaining  his  aforesaid  action  therefor  against 
the  said  defendant;  whereupon,  it  is  ordered  by  the  court,  that 
the  said  demurrer  be  sustained ;  but  as  to  th$  sum  of  six  hundred 
and  seventy-five  dollars,  thirty-nine  cents,  the  residue  of  mdd 
plaintiff's  debt,  in  his  declaration  mentioned,  this  day  came  the 
'  plaintiff,  by  his  attorney,  and  the  said  defendant,  being  solemnly 
called,  came  not,  but  wholly  made  default,  as  to  the  said  jlast  men- 
tioned sum,  whereby  the  said  plaintiff,  therein  against  him  remains 
altogether  undefended.  It  is  therefore  considered  by  the  Court,  that 
the  said  Corry  M^Connell,  plaintiff,  do  recover  against  the  said  Wil- 
liam Wallace,  defendant,  the  said  sum  of  four  thousand  eight  hundred 
and  eighty  dollars  and  thirty-nine  cents,  his  debt  aforesaid,  and  also 
the  further  sum  of  three  hundred  and  ninety-four  dollars,  the  inte- 
est  thereon,  assessed  by  the  clerk  of  tliis  Court  by  way  of  damages, 
for  the  detention  of  the  same,  together  with  his  cost  in  this  cause ; 
the  plaintiff  remits  to  the  defendant  the  sum  of  three  hundred  and 
fifty-one  dollars,  twenty-eight  cents." 

The  record  of  the  District  Court  stated :  ^  In  this  cause  the  Court 
decided  that  the  plea  of  puis  da  len  continuance  was  a  waver  of 
the  previous,  plea  pleadea  by  the  defendant :  there  was  no  default 
of  tM  defendant,  further  than  his  abandonment,  under  the  decision 
of  the  Court,  of  his  first  plea.  In  this  cause  the  defendant  moved 
the  Court  to  stay  proceedmgs  in  the  said  cause  until  the  final  deci- 
sion of  the  County  Court  of  Mobile  county,  upon  the  attachnaent 
of  Homer,  Blocker  and  Co.;  which  motion  was  overruled." 

The  defendant  prosecuted  this  appeal 

The  case  was  argued  by  Mr.  Key,  for  the  plaintiff  in  error ;  and 
by  Mr.  Crittenden,  for  the  defendants 
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For  the  plaintiff,  it  was  contended, 

1.  That  the  demurrer  should  have  been  OT^rruled,  the  mattere 
pleaded  being  sufficient  under  the  attachment  laws  of  Alabama! 

2.  That  the  judgment^  by  nil  dicit,  as  to  the  residue  of  die  debt, 
viz^  the  3675  39,  not  attached,  was  errcmeous ;  ineismuch  as  it  was 
covered  and  defended  by  the  first  plea  of  payment  to  the  whole 
debt,  which  plea  was  not  waived  by  the  subsequent  plea,  which 
only  went  to  part  of  the  debt  claimed  in  the  action :  parties  being 
allowed  by  the  law  and  practice  in  Alabama  to  plead  any  number 
of  pleas  to  the  san^  cause  of  action. 

3.  That  the  declaration  on  the  note  does  not  aver  that  payment 
of  the  note  was  demanded  at  the  office  of  discount  and  deposite  of 
the  Bank  of  the  United  States,  at  Nashville,  where  the  same  was 
payable. 

Upon  the  first  point,  Mr.  Key  contended  that  the  attachment  in 
the  State  Court  of  Alabama  was  a  bar  to  further  proceeding  in  the 
District  Coulrt.  If  this  be  not  so,  the  plaintiff  in  the  Court  below 
will  twice  recover  the  amount  of  his  debt  from  the  defendant :  once 
in  the  District  Court,  and  again  in  the  State  Court ;  as  his  debt,  to  the 
attaching  creditor  Will  be  paid  tmder  the  judgment  of  that  Court 

The  plaintiff  in  error  had  answered  to  the  attachment,  that  he 
owed  to  M^Connell,  the  defendant  in  error,  the  amount  of  the 
debt  claimed  by  the  plaintiff  in  the  attachment ;  and  this,  by  the  at- 
tachment law  of  Alabama,  fixed  his  responsibility.  But  as  to  the 
residue  of  the  note,  he  continued  liable  to  the  plaintiff  in  the  Dis« 
trict  Court,  if  liable  at  alL  The  District  Court  decided  that  the  plea 
of  the  attachment  was  a  waiver  of  the  first  plea.  This  Was  not  so ; 
it  could  operate,  only,  if  it  had  any  operation  as  to  part  of  it. 

The  case  of  the  defendant  in  error  is  put  on  the  ground  that  the 
attachment  was  no  bar  to  the  suit  in  the  District  Court  of  Alabama. 
This  would  be  so,  if  in  the  ajtachment  case  the  garnishee  could 

Slead  the  existing  action  in  the  District  Court.>  This  he  could  not 
o. '  It  was  not  a  plea  to  the  attachment,  that  a  suit  was  pending 
for  the  debt  attached ;  and  this  is  the  law  of  Alabama,  as  it  is  in  all 
the  states  in  whidi  attachment  laws  exist.  By  the  customs  of  Lon» 
doti  such  a  plea  would  be  good ;  but  not  so  here. 

By  the  attachment  laws  of  Alabama,  every  thing  in  the  shape  of 
gooos  or  credits,  whether  sued  for  or  not,  even  Judgments  ana  mo- 
tley in  the  hands  of  the  sheriff,  may  be  attached ;  and  the  gami^ee 
can  only  defend. himself  by  showing  that  he  had  nothing  in  his 
hands,  and  owed  nothing  to  the  defendant  in  the  attachment  No 
matter  how  he  owed  jt,  whether  sued  for  or  not  Aiken's  Digest,  37, 
sec  15, 16, 19. 

Nor  can  the  defendant  in  the  attachment  suit  complain.  He  has 
full  notice  of  this  proceeding,  and  inay  appear  and  dissolve  the 
attachment ;  and  he  has  secun^  for  the  restoration  of  the  property  in 
a  year  and  a  day,  should  tfie  pliaintiff  in  the  attachment  have  reco- 
vered improperly. 
In  the  case  before  the  Court,  the  plea  of  puis  dariw  continuancft 
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is  said  to  have  orerruled  the  plea  of  payment,  entered  to  the  plain- 
tiff's declarations,  and  thus  makes  it  apply  to  die  whole  of  th^  claua} 
of  the  plaintiff;  when,  in  fact,  its  application  was  for  a  sum  less  than 
the  amount  of  the  note,  leaving  the  balance,  six  hundred  and 
seventy-five  dollars  thirty-nine  cents,  undefended.  This  is  foimded 
upon  the  supposition  that  such  a  plea  withdraws  the  whole  defence 
origip^v  pleaded.  But  this  is  not  so ;  the  plea  has  no  operation 
but  to  me  sum  stated  in  it :  and  in  this  case,  the  attachment  had 
seized  upon  four  thousand  two  hundred  and  five  dollars, leaving  the 
residue  of  the  note  sued  upon  protected  from  a  judgment  of  the 
Court,  on  the  original  plea  of  payment.  The  case  in  2  Wendall's 
Reports,  300,  fully,  sustains  this  positicm. 

.  2.  Do  not  the  attachment  laws  of  the  states  interpose  a  bar  to  a 
suit  commenced  before  the  attachment? 

It  is  important  that  this  question  should  be  considered,  and  the 

Erinciple  settled;  and- that  the  property  of  absent  debtors  shall  be 
able  to  pay  their  creditors.  Much  of  the  credit  which  an  indivi- 
dual, who  is  a  hon-resident,  obtains,  is  often  derived  &om  the  debts 
due  to  him  at  the  place  or  in  the  country  in  which  the  credit  is 
given ;  as  they  are  considered  liable,  under  the  attachment  laws  of 
the  states,  to  the  payment  of  his  debts.  Thus  the  <^edit  operations 
of  the  country  are  made  safer,  and  commercial  transductions  are  be- 
neficially extended. 

It  seems  to  be  considered. by  the  District  Court  of  Alabama,  that 
the  attachment  in  the  State  Court  could  not  operate  after  the.  com- 
mencement of  the  suit  on  the  note.  But  the  only  question  to  the 
original  debtor  under  the  attachment  was,  do  you  owe  the  money? 
And  no  state  of  tilings,  such  as  a  suit^  or  surp.ty  for  the  defendant 
in  the  attachment,  could  exempt  him  from  liability  for  the  amount 
in  his  hands. 

It  is  said,  it  is  different  in  Ekigland :  this  is  so  to  some  extent  By 
the  attachment  law,  under  the  customs  of  London,  a  debt  in  ruit 
canpot  be  attached.  But  this  is  not  the  law  in  the  states  of  the 
United  States.  The  attachment  law  of  England,  imder  the  customs 
of  London,  is  peculiar  in  many  of  its  features ;  tdthough  in  some 
respects  our  laws  are  the  same.  Customs  of  London,  265 — ^268.  By 
that  law,  debts  in  suit,  debts  on  judgments,  cannot  be  attached;  our 
laws  give  no  such  exemptions. 

It  is  a  settled  principle,  that  the  property  of  absent  debtors  is  lia- 
ble, by  legislation,  to  the  payment  of  their  debts.  This  is  a  rule  in 
almost  all  the  states  of  the  Union ;  and  it  will  not  be  disturbed  by 
the  Courts  of  the  United  States.  Cited,  Aiken^s  Digest  of  the  Laws 
of  Alabama,  37,  Sergeant  on  Attachment,  161.  2  Dallas,  279. 
2  Yeates,.192.  9  John.  Rep.  221.  20  John.  Rep.  229—231,  239, 
268.  4  Cowan,  521.  1  Peters'  C.  C.  R.  245.  8  Cowan,  311,315. 
1  Harris  and  M^Henry,  236.  2  Harris  and  M'Henry,  466.  1  Ala- 
bama  Rep.  129.     12  Martin's  Rep.  68. 

Upon  these  authorities,  it  is  immaterial  whether  the  attachment 
was  commenced  before  or  after  the  suit  was  instituted. 
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.  3.  It  is  contended  that  the  plea  of  puis  darien  continuance^  is 
a  waiver  of  aU  preceding  pleas. 

'niis  may  be  admitted,  so  far  as  die  plea  goes,  but  it  does  not  ex* 
tend  ^eyoi^  the  matter  of  the  plea;  nor  is  it  an  abandonment  of  a 
defence  which  is  Hot  affected  by  the  plea.  Where  it  is  pleaded  to  a 
part  of  the  bill  sued  on,  and  not  to  the  whole  amount  of  it,  the  ori- 
ginal plea  stands  for  th€  residue  unaffected  by  the  spac^l  plea. 
This  must  be  so,  or  the  grossest  injustice  might  arise ;  as  the  defend- 
anty  who  should  desire  to  avail  himself  of  a  just  defence  to  a  part 
of  a  debt  claimed  from  him,  must  give  up  a  defence  which  wofild 
be  equally  available  against  another  part  of  it 

The  authorities  do  not  sustain  the  position  upon  which  the  deci- 
sion of  the  District  Court  was  made.  When  the  plea  of  puis  darien 
continuance  goes  to  a  part  only  of  the  claim,  it  has  no  extent  to  any 
other  or  further  part.     1  Alabama  Rep.  129.    2  Weildkll,  300. 

The  last  objection  is  that  there  is  no  averment  of  a  denmid  at  the 
bank  of  deposit,  at  Nashville;  and  no  demand  is  stated  toliave  been 
made  there. 

Can  an  action  be  maintained  without  proving  that  the  money 
was  not -At  the  bank  of  deposite,  in  Nashvule,  to  pay  it ;  and  that  a 
demand  was  made  there  in  conformity  with  the  note  ?  It  has  been 
decided  that  as  to  the  endorser  ea  a  .note  of  this  description,  it  is 
necessary  to  pro^e  such  a  demand.  Smith  t;^.  the  Bank  of  the 
United  States,  II  Wheat  171.  The  same  principle  should  apply  in 
an  action  against  the  drawer. 

Mr.  Crittenden,  for  the  defendant^  said,  there  are  but  twiir  ques- 
tions in  the  cjvwt. 

1.  Whether  the  plea  puis  darien  continuance  is  a  good  bar  te  the 
action. 

2.  Whether  that  plea  was  a  waiver  of  the  fiipst  plea  of  payment 
As  to  the  first  question,  it  is  insisted,  on  the  part  of  M^Connell, 

that  neither  the  pendency  of  an  attachment,  nor  condemnation  under 
it,  if  the  attachment  be  issued  after  the  commencement  of  his  suit, 
can  form  any  lesal  defence  or  bar  to  that  suit.  And  for  authority 
on  this  point,  reference  is  made  to  3  Wilson,  297 — 304.  Brooks  vs. 
Smith,  1  Salkeld,  280.  Savage's  case,  1  Salkeld,  291.  5  Johns. 
Reps.  101.  5  Taunton,  558.  4  Durnford  and  Blast's  Reps.  312. 
16  Eng.  Com.  Law  Reps.  78  and  79. 

As  M^Connell's  suit  was  brought  long  before  the  attachment 
pleaded  in  bar  of  it,  it  follows,  therefore,  that  the  decision  of  the 
Court  upon  the  demurrer  to  that  plea  was  correct.  If  the  matter 
of  the  plea  was  available  at  all,  it  could  only  have  been  pleaded  in 
abatement     i-  Chitty,  697. 

As  to  the  second  question,  we  refer  to  Chitty's  Pleading,  vol.  L 
697,  &c.,  and  the  cases  cited  in  th6  note  thereto ;  and  also  to  the 
case  of  Eenner  and  Bussard  vs.  Marshall,  1  Wheaton,  215.  In  the 
case  referred  to  in  Chitty,  he  says :  '^  A  plea  puis  darien  continuance, 
is  not  a  departure  from,  but  is  a  waiver  of  the  first  plea,  and  no  ad- 
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vantage  can  afterwards  be  taken  of  it;  nor  can  even  the  plaintiff 
afterwards  proceed  thereon/' 

Upon  the  whole  matter,  therefore/ it  is  contended  that  the  judg- 
ment ou^t  to  be  aflirmed. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court — 

This  ^^ase  comes  up  on  a  writ  of  error  irom  the  District  Court  of 
the  United  States  for  the  southern  district  of  Alabama. 

The  action  in  the  Court  below  was  founded  upon  a  note,  which, 
although  under  seal,  is  considered  in  Tennessee  a  promissory  note ; 
and  is  in  the  words  following : 

*^  Three  years  and  two  months  after  date,  I  promise  to  pay  Corry 
M'Connell  or  order,  at  the  office  of  discount  and  deposite  of  the 
Bank  of  the  UiUted  States,  at  Nashville,  four  thousand  eight  hun 
dred  and  eighty  dollars,  ninety-nin^  cents,  value  received."  The 
declaratifiti  sets  out  this  note^  according  to  its  terms,  and  alleges  the 
promise,  io  pay  at  tAe  office  of  discount  and  deposite  of  the  Bank 
of  the  United  States,  at  Nashville ;  without  averring  that  the  note 
was  presented  at  the  bank  or  demand  of  payment  made  there.  The 
defendant  pleaded  payment  and  satisfaction  of  the  note ;  aifid  issue 
being  joiiiM  thereupon,  the  cause  was  continued  until  the  next  term 
thereafter.  At  which  time  the  defendant  interposed,,  a  plea  puis 
darien  continuance,  alleging  tfiat  the  plaintiff,  as  to  the  sum  of  four 
thousand  two  hundred  and  four  dollars,  part  and  parcel  of  the  sum 
demanded  in  the  declaration,  ou^ht  not  further  to  have  and  main- 
tain his  action  therefor  ag^dnst  him,  because  that  sum  had  been  at^ 
tached  by  Bl  cker  and  Co.,  by  proceedings  commenced  by  them 
against  the  plaintiff  in  this  cause,  under  the  attachment  law  of  Ala- 
bama, in  which  he  was  summoned  as  garobhee.  And  setting  out 
the  proceedings  against  him  according  to  the^requirements  of  that 
law,  and  under  whicn  he  was  examined  on  oath;  and  did  deblare, 
that  he  executed  the  note  to  the  said  M^Connell,  the  plaintiff  in  this 
cause,  as  set  out  in  the  declaration ;  that  he  had  paid  on  the  note 
three  hundred  and  seventy-two  dollars  and  thirty-four  cents,  and 
that  the  remainder  of  the  said  note  was  due  by  him  to  said  M^Con-* 
nelL  And  the  plea  further  sets  out,  that  under  the  proceedings  on 
the  attachment,  the  Court  had  given  judgment  against  him  for  four 
thousand  two  hundred  and  four  dollars  and  costs;  but  with  a  stay 
of  all  further  proceedings  until  the  further  dispo^tion  of  the  case, 
and  which  remains  yet  undetermined. 

To  this,  plea:  -the  plaintiff  demurred.  And  the  Court  sustained 
the  demurrer,  and  gave  judgment  for  the  plaintiff  for  six  hundred 
and  seventy-five  dollars  and  thirty-nine  cents,  the  residue  of  the 
plaintiff's. debt  in  his  declaration  mentioned,  by  default;  and  there- 
upon gave  a  final  judgment  for  the  plaintiff  for  the  full  amount  of 
the  note,  four  thousand  eight  hundred  and  eighty  dollars,  the  debt 
aforesaid,  and  three  hundred  and  ninety-four  dollars,  the  interest 
assessed  by  t\ie  clerk,  together  with  his  cost.  And  the  plaintiff  re- 
mits upon  fbe  record  the  siun  of  three  hundred  and  fifty-one  dollars 


144  SUPREME  COURT. 

and  twenty-eight  cents ;  and  the  questions  arising  upon  this  record 
have  been  made  and  argued  under  the  following  objections : 

1.  That  the  declaration  is  bad  for  want  of  an  ayerment  that  the 
note  was  presented,  and  payment  demanded  at  the  office  of  discount 
and  (teposite  of  the  Bank  of  the  United  States,  at  Nashville. 

2.  Tiiat  the  matters  pleaded  of  the  proceedings  under  the  attach- 
ment laws  of  Alabama,  were  sufficient  to  bar  the  action,  as  to  the 
amount  of  ttie  sum  so  attached ;  and  that  the  demurrer  ought  there- 
fore to  have  been  overruled. 

3.  That  the  judgment  by  nil  dicit,  for  the  Six  hundred  and  seventy- 
five  dollars  and  thirty-nine  cents,  was  erroneous. 

The  question  raised  as  to  the  sufficiency  of  the  declaration  in  a 
case  where  the  suit  is  by  the  payee  against  the  maker  of  a  promis- 
sory note,  never  has  received  the  direct  decision  of  this  Court.  In 
the  case  of  the  Bank  of  the  United  States  vs.  Smith,  (11  Wheat  172.) 
the  note  upon  which  the  action  was  founded  was  made  payable  at 
the  office  of  discount  and  deposite  of  the  Bank  of  the  United  States, 
in  the  city  of  Washington;  and  the  suit  was  agiiinst  the  endorser, 
and  the  question  turned  upon  the  sufficiency  of  the  averment  in  the 
declaration  of  a  demand  of  payment  of  the  maker.  And  the  Court 
said,  when  in  the  body  of  a  note,  the  place  of  payment  is  desig- 
nated^ the  endorser  has  a  right  to  presume  that  the  maker  has  pro- 
vided funds  at  such  place  to  pay  the  note ;  and  has  a  right  to  require 
the  holder  to  apply  at  such  place  for  payment.  In  the  opinion  de- 
livered in  that  case,  the  question  now  presented  in  the  case  before 
us  is  stated:  and  it  said,  whether  whqre  the  suit  is  against  the  maker 
of  a  promissory  note,  or  the  acceptor  of  a  bill  of  exchange,  pay- 
able at  a  particular  place,  it  is  necessary  to  aver  a  demand  of  pay- 
ment at  such  place,  and  upon  the  trial  to  prove  such  demand ;  is  a 
question  upon  which  conflicting  opinions  have  been  entertained  in 
the  Courts  in  Westminster  Hall.  But  that  the  question  in  such  case 
may,  perhaps,  be  considered  at  rest  in  England,  by  fte  decision  of 
the  late  case  of  Rpwe  vs.  Young,  (2  Brod.  and  Bin^.  165.)  in  the 
House  of  Lords ;  where  it  was  held,  that  if  a  bill  of  exchange  be 
accepted,  payable  at  a  particular  place,  the  declaration  on  such  bill, 
against  the  acceptor,  must  aver' presentment  at  that  place,  and  the 
averment  must  be  proved.  But  it  is  there  said  a  contrary  opinion 
has  been  entertained  by  Courts  in  this  country ;  that  a  demand  on 
the  maker  of  a'^iote,  or  the  acceptor  of  a  bill  payable  at  a  specified 
place,  need  not  be  averred  in  the  declaration  or  proved  on  the  trial ; 
that  it  is  not  a  condition  precedent  to  the  plaintiff's  right  of  reco- 
very. As  matter  of  practice,  application  will  generally  be  made  at 
the  place  appointed ;  if  it  is  believed,  that  funds  have  been  there 
placed  to  meet  the  note  or  till.  But  if  the  maker  or  acceptor  has 
sustained  any  loss  by  the  omission  of  the  holder  to  make  such  ap- 
plication for  payment,  at  the  place  appointed,  it  is  matter  of  defence 
to  set  up  by  plea  and  proof.  But  it  is  added,  as  this  question  does 
not  necessarily  arise  in  this  case,  we  do  not  mean  to  be  imderstood 
as  expressing  any  decided  opinion  upon  it,  although  we  are  strongly 
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inclined  to  think,  that  as  against  the  maker  of  a  note  or  the  acceptor 
of  a  bill,  no  ayerment  or  proof  of  a  demand  of  payment  at  the 
pla<»  designated  would  be  necessary.  The. question  now  before 
the  Court  cannot,  certainly,  be  considered  as  decided  by  the  case  of 
the  Bank  of  the  United  States  vs.  Smith.  But  it  cannot  be  viewed 
as  the  mere  obiter  opinion  of  the  judge  who  delivered  the  judgment 
of  the  Court  The  attention  of  the  Court  was  drawn  to  the  ques- 
tion now  before  the  Court ;  and  the  remarks  made  upon  it,  ana  the 
authorities  referred  to,  show  that  this  Court  was  fuUy  apprized  of  the 
Conflicting  opinions  of  the  English  Courts  on  the  question ;  and  that 
opinions,  contrary  to  that  of  the  House  of  Lords,  in  the  case  of  Rowe 
vs.  Young,  had  been  entertained  hy  some  of  the  Courts  in  this  country : 
and  under  this  view  of  the  question,  the  Court  say  they  are  strongly 
inclined  to  adopt  the  American  decisions.  As  the  precise  question  is 
now  presented  by  this  record^  it  becomes  necessary  to  dispose  of  it. 

It  IS  not  deemed  necessary  to  go  into  a  critical  examination 
of  the  English  authorities  upon  this  point ;  a  reference  to  the  case 
in  the  House  of  Lprds,  which  was  decided  in  the  vear  1820, 
shows  the  great  diversity  of  opinion  entertained  by  the  English 
judges  upoi^  this  question.  It  was,  however,  decided  that  if  a  bill 
of  exchange  is  accepted,  payable  at  a  particular  place,  the  de- 
claration in  ah  action  on  such  bill  against  the  acceptor,  must  aver 
presentment  at  that  place,  and  the  averment  must  be  proved.  The 
Lord  Chancellolr,  in  stating  the  question,  said  this  was  a  very  fit 
question  to  be  brought  before  the  House  of  Lords,  because  the 
state  of  the  law,  as  actually  administered  in  the  Courts,  is  such,  that 
it  would  be  infinitely  better  to  settle  it  in  any  way  than  to  permit 
so  controversial  a  state  to  exist  any  longer.  That  the  Court  of 
King'd  Bench  has  been  of  Ute  years  in  the  habit  of  holding,  that 
such  an  acceptance  &  this,  is  a  general  acceptance ;  and  that  it  is 
not  necessary  to  notice  it  as  such  in  the  declaration,  or  to  prove  pre- 
sentment, but  that  it  must  be  considered  as  matter  of  derence ;  and 
that  the  defendant  must  state  himself  ready  to  pay  at  the  place, 
and  bring  the  money  into  Court,  and  so  bar  the  action  by  proving 
the  truth  of  that  defence.  On  the  contrary,  the  Court  of  Common 
Pleas  was  in  the  habit  of  holding,  that  an  acceptance  like  this  was 
a  qualified  acceptance,  and  that  the  contract  of  the  acceptor  was  to 
pay  at  the  place ;  and  that  as  matter  of  pleading,  a  presentment  a^ 
the  place  stipulated  must  be  averred,  and  that  evidence  must  be 
given  to  sustain  tiat  averment;  and  that  the  holder  of  the  bill 
has  no  cause  of  action  unless  such  demand  has  been  made.'  In 
that  case  the  opiniou  of  the  twelve  judges  was  taken  and  laid  be- 
fore the  House  of  Lords,  and  will  be  found  reported  in  an  appendix 
to  thQ  report  of  the  case  orf  Rowe  vs.  Young,  {2  Brod.  and  Bing. 
180.)  In  which  opinions  all  the  Cases  are  referried  to  in  which  the 
question  had  been  drawn  into  discussion ;  and  the  result  appears 
to  have  1>een,  that  eight  judges  out  of  the  twelve  sustained  the  doc- 
trine of  the  King's  Bench  on  this  question ;  notwithstanding  which 
the  jud^  nt  was  reversed 
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It  is  fairly  to  be  inferred  from  an  act  of  parliament*  passed  imme- 
diately thereafter,  1  and  2  6.  4,  ch.  78,  that  this  decision  was  not 
satisfactory.  By  that  act  it  is  declared  that  <<  after  the  1st  of  August, 
1821,  if  any  person  shall  accept  a  bill  of  exchange  payable  at  the 
house*  of  a  banker  or  other  place,  without  further  expression  in  his 
acceptance,  such  acceptance  shall  be  deemed  and  taken  to  be,  to  all 
intents  and  purposes,  a  general  acceptance  of  such  bill.  But  if  the 
acceptor  shall,  m  his  acceptance,  express,  that  he  accepts  the  bill 
payable  at  a  banker's  house  or  other  place  only,  and  not  otherwise 
or  elsewhere ;  such  acceptance  shall  be  a  qualified  acceptance  of  such 
bill;  and  the  aoc-eptor^shall  not  be  liable  to  pay  the  bill,  except  in 
default  of  payment^  when  such  pajrment  shall  have  been  first  duly 
demanded  at  such  banker's  house  or  other  place."  Bayley  on  Bills, 
200,  note. 

In  most  of  the  «ases  which  have  arisen  in  the  English  Courts,  the 
suit  has  been  against  the  acceptor  of  the  bill ;  and  in  some  cases  a 
distinction  would  seem  to  be  made  between  such  a  case,  and  that 
of  a  note  when  the  action  is  against  the  maker,  and  the  designated 
place  is  in  the  body  of  the  note.  But  there  can  be  no  solid  grounds 
•  upon  :i;^hich  such  a  distinction  can  rest.  The  acceptor  of  a  biU  stands 
in  the  same  relation  to  the  drawee,  as  the  maker  of  a  note  does  to  the 
payee ;  and  the  acceptor  is  the  principal  debtor,  in  the  case  of  a  bill, 
precisely  like  the  maker  of  a  note.  The  liability  of  the  acceptor 
grows  put  of,  and  is- to  be  governed  by  the  terms  of  his  acceptance, 
and  the  liability  of  the  maker,  of  a  note  grows  out  of,  and  is  to  be 
governed  by  the  terms  of  bis  note  ;-and  the  place  of  pajrment  can  be 
of  no  more  impdrtance  in  the  one  case  than  in  the  other.  And  in 
some  of  the  cases  where  the  point  was  madey  the  action  was  against 
the  maker  of  a  promissory  note,  and  the  place  of  payment  desig- 
nated in  the  body  of  the  note.  The  case  of  Nichols  w.  Bowes,  2 
Camp.  498,  was  one  of  that  description,  decided  in  the  year  1810; 
and  It  was  contended  on  the  trial,  that  the  plaintiff  was  bound  to 
show  that  the  note  was  presented  at  the  banking  house  where  it 
was  made  payable.  But  Lord  Ellenborough,  before  whom  the 
cause  was  tried,  not  only  decided  that  na  such  proof  was  necessary, 
but  would  not  suffer  such  evidence  to  be  given ;  although  the  coun- 
sel for  the  plaintiff  said  he  had  a  witness  in  Court  to  prove  the  note 
was  presented  at  the  banker's  the  day  it  became' due :  bis  Lordship 
alleging  that  he  was  afraid  to  admit  such  evidence,  lest  doubts  should 
arise  as  to  its  nccea«ty.  And  in  the  case  of  Wild  vs.  Renwards,  1 
Camp.  425,  note,  Mr.  Justice  Bayley,  in  the  year  1809,  ruled  that  if 
a  promissc^  note  is  made  payable  at  a  particular  place,  in  an  action 
against  the  maker,  there  is  no  necessity  for  proving  that  it  was  pre- 
^n^  there  for  payment 

The  case  of  Saundenlon  vs.  Bowes,  14  East>  500,  decided  in  the 
King's  Bench  in  the  year  1811,  is  somet.  mes  referred  to  as  contain- 
ing a  different  rule  oi  construction  of  ^e  jaame  words  when  xmed  in 
the  body  of  a  promissory  note^'ftom  that  which  is  given  to  them 
when  uMd  in  the  acceptance  of  a  bill  of  exchange.    But  it  may  be 
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Well  questioned,  whether  this  use  warrants  any  such  condusiop. 
That  was  an  action  on  a  promissory  note  by  the  bearer  against  the 
maker.  The  note,  as  set  out  in  the  declaration,  was  a  promise  fo. 
pay  on  demand  at  a -specified  place,  and  there  was  no  ayerment  that 
a  demand  of  payment  had  been  ma4e  at  the  place  designated*  To 
which  declaration  the  defendant  demurred ;  and  the  counsel  in  sup- 
port  of  the  demurrer  referred  to  cases  where  the  rule  had  been  ap- 
plied to  acceptances  on  bills  of  exchange ;  but  contended  that  the 
rule  did  not  apply  to  a  promissory  note,  when  the  place  is  designated 
in  the  body  of  the  note.  Lord  Ellenborough,  in  the  course  of  the 
argument,  in  answer  to  some  cases  referred  to  by  counsel,  observed ; 
those  are  cases  where  money  is  to  be  paid,  or  something  to  be  done 
at  a  particular  time  as  well  as  place,  therefore  the  party  (defendant) 
may  readily  make  an  averment,  that  he  was  ready  at  the  time  and 
place  to  pay,  and  that  the  other  party  was  not  ready  to  receive  it; 
but  heie  the  time  of  payment  depends  entirely  on  the  pleiisure  of  the 
holder  of  the  note.  It  is  true  Lord  Ellenborough  did  not  seem  to- 
place  his  opinion,  in  the  ultimate  decision  of  the  cause,  upon  this 
ground.  But  the  other  judges  did  not  allude  to  the  distinction  taken 
at  the  bar  between  ^hat  case  atid  the  acceptance  of  a  bill  in  like 
terms ;  but  placed  their  opinions  upon  the  terms  of  the  note  itself, 
being  a  promise  to  pay  on  demand  at  a  particular  place.  And  there 
is  certainly  a  manifest  distinction  between  a  promise  to  pay  on  de-' 
mand,  at  a  given  place^  and  a  promise  to  pay  at  a  fixed  time  at  such 
place.  And  it  is  hardly  to  be  presumed  that  Lord  Ellenborough 
intended  to  rest  his  judgment  upon  a  distinction  between  a  promis- 
sory note  and  a  bill  of  exchange,  as  both  he  and  Mr.  Justice  Bayley 
had  a  very  short  time  before,  in  the  cases  of  Nichols  vs.  Bowes,  ana 
Wild  vs.  Renwards,  abave  referred  to,  applied  the  same  rule  of  con- 
struction to  promissory  notes  wheie  .the  promise  was  contained  in 
the  body  of  the  nete.  Where  pie  pvt)mise  b  to  pay  on  demand  at  a 
particular  place,  there  is  no  cause  of  aoiion  until  die  demand  is  made; 
and  the  maker  of  the  note  cannot  discharge  himself  by  an  offer  of 
payment,  the  note  not  being  due  until  demanded. 

Thus  we  see  that  imtil  the  late  decision  in  the  House  of  Lords  ia 
the  case  of  Rowe  vs.  Young,  and  the  act  of  parliament  passed  soon 
thereafter,  this  question  was  in  a  very  unsettled  state  in  the  English 
Courts ;  and  without  imdertaking  to  decide  between  those  conflicting) 
opinions,  it  may  be  well  to  look  at  the  light  ii^  which  this  question 
has  been  viewed  in  the  Courts  in  this  country. 

This  question  came  before  the  Supreme  Court  of  the  state  of  New 
York,  in  the  year  1809,  in  the  case  of  Foden  and  Slater  vs.  Sharp, 
4  Johns.  Rep.  183 ;  and  the  Court  said  the  holder  of  a  bill  of  exchange 
need  not  show  a  demand  of  payment:of  the  acceptor,  any  more  than 
of  the  maker  of  a  note.  It  is  the  business  of  the  acceptor  to  show 
that  he  was  ready  at  the  day  and  place  appointed,  but  that  no  one 
came  to  receive  the  money;  and  that  he  was  always  ready  afterwards 
to  pay.  This  case  shows,  that  the  acceptor  of  a  bill,  and  the  maker 
of  a  note,  were  con^dered  as  standing  on  the  same  footing  with  re- 
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spect  to  a  demand  of  payment  at  the  place  designated.  And  in  the 
case  of  Wolcott  vs.  Van  Santvoord,  17  Johns.  Rep;  248,  which  came 
before  the  same  Court  in  the  year  1819,  the  same  question  arose.  The 
action  was  against  the  acceptor  of  a  bill^payable  five  months  after  date 
at  tile  Bankof  Utica^anddie  declaration containedno averment  of  ade- 
mand  at  the  Bank  of  Utica;  and  upon  a  demurrer  lo  the  declaration^ 
the  Court  gave  judgment  for  the  plainti£  Chief  Justice  Spencer, 
in  delivering  the  opinion  of  the  Court,  observed  that  the  question 
had  been  already  decided  in  the  case  of  Foden  vs.  Sharp :  but  consi- 
dering the  great  diversity  of  opinion  among  the  judges  in  the  Eing- 
lish  Courts  on  the  question,  he  took  occasion  critically  to  review  the 
cases  which  had  come  before  those  Courts,  and  shows  very  satisfiBU> 
torily,  that  the  weight  of  authority  is  in  conformity  to  that  decision, 
and  the  demurrer  was  accordingly  overruled ;  sind  the  law  in  that 
state  for  the  last  thirty  years,  ha^  been  considered  as  settled  upon 
this  point  And  .although  the  action  was  against  the  acceptor  of  a 
bill  of  exchange,  it  is  very  evident  that  this  circumstance  had  no 
influence  upon  the  decision ;  for  the  Court  say  that  in  this  respect 
the  acceptor  stands  in  the  same  relation  to  the  payee,  as  the  maker  of  a 
note doesto the mdorsee.  He  is  theprincipaI,andnotacoUateral  debtor. 
And  in  the  case  of  Caldwell  vs.  Cassady,  8  Co  wen,  271,  decided  in 
the  same  Court  ia  the  year  1828,  the  suit  was  upon  a  promissory 
note  payable  sixty  days  after  date  at  the  Franklin  Baink  in  New 
York ;  and  the  note  had  not  been  presented  or  payment  demanded 
at  the  bank :  the  Court  said,  this  case  has  been  already  decided  by 
this  Court  in  the  case  of  Wolcott  vs.  Van  Santvoord.  And  after 
noticing  some  of  the  cases  in  the  English  Courts,  and  alluding  to  the 
confusion  that  seemed  to  exist  there  upon  the  question,  they  add: 
that  whatever  be  the  rule  in  other  Courts,  the  rule  in  this  Court 
must  be  considered  settled,  that  where  a  promissory  note  is  made 
payable  at  a  particular  place  on  a  day  certain,  the  holder  of  the  note 
18  not  bound  to  make  a  demand  at  the  time  and  place  by  way  of  a 
condition  precedent  to  the  bringing  an  action  against  the  maker. 
But  if  the  maker  was  ready  to  pay  at  the  time  and  place,  he  may 

Elead  it,  as  he  would  plead  a  tender  in  bar  of  damages  and  costs,  by 
ringing  the  money  into  Court. 
It  is  not  deemed  necessary  to  notice  very  much  at  length  the  va- 
rious cases  that  have  arisen  m  the  American  Courts  upon  this  ques- 
tion ;  but  barely  to  refer  to  such  as  have  fallen  imder  the  observa- 
tion of  the  Court,  and  we  briefly  state  the  point  and  decision 
thereupon,  and  the  result  will  show  a  uniform  course  of  adjudication, 
that  in  actions  on  promissory  notes  against  the  maker,  or  on  bills  of 
exchange,  where  the  suit  is  against  3ie  maker  in  the  one  case,  and 
acceptor  in  the  other,  and  the  nc^e  or  bill  made  payable  at  a  specified 
time  and  place,  it  is  not  necessary  to  aver  in  the  declaration,  or  prove 
ou  the  trial,  that,  a  demand  of  payment  was  made  in  order  to  main- 
taii)  the  action.  But  that  if  the  maker  or  acceptor  was  at  the  plaoe 
at  the  time  designated,  and  was  ready  and  offered  to  pay  the  money, 
it  wak  iiatter  of  defence  to  be  pleaded  and  proved  on  ms  part 
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The  case  of  Watkins  ns.  Crouch  and  -Co.,  in  the  Court  of  Appeals 
of  Virginia,  5  Leigh,  522,  vrpa  a  suit  against  the  maker  and 
endorser,  jointly,  as  is  the  course  in  that  state  upon  a  promissory 
note  like  fiie  one  in  suit-  The  note  was  mad^  payable  at  a  specified 
time,  at  the  Farmers'  Bank,  at  Richmond,  and  the  Court  of  Ajqpeals. 
in  the  year  1834,  decided,  that  it  was  nbt  necessary  to  aver  ana 
proTe  a  presentation  at  the  bank  ^d  demand  ^f  payment  in  ord^ 
to  entitle  the  plaintiff  to  recoT^  against  the  nutker ;  but  that  it  was 
necessary  iu  order  to  entitle  him  to  recover  against  th^  endorser:  BhA 
the  President  of  the  Court  went  into  a  very  elaborate  considerati(m 
of  the  decisions  of  the  English  Courts  iqnm  the  question ;  and  to 
show,  that  upon  common  law  j^^ciples,  applicable  to  bonds,  notes, 
and  other  contracts  for  the  payment  of  money,  no  previous  demand 
was  necessary  in  order  to  sustain  the  action>  but  diat  a  tender  and 
readiness  to  pay  must  come  by  way  of  defence  firom  the  defendant; 
and  that  looking  upon  the  note  as  commercial  paper,  the  prindples 
of  the  common  law  were  clearly  against  the  necemty  of  such  demand 
and  proof,  where  the  time  and  place  were  i^ecified,  though  it  would 
be  otherwise  where  the  place,  but  nii>t  t^ie  tune  was  sgleei&ed ;  a  de- 
mand in  su^h  case  ought  to  be  made:  and  he  e^^aihined  the  case  of 
Sanderson  tw.  Bowes,  to  show  that  it  ^Imiaed  upon  that  distinction^ 
the  note  being  payaUe  on  demand  at  a  SMdfied  place.  The  same 
doctrine  was  held  by  the  Court  ^f  Appeals  of  Mairyland  in  the  case 
df  Bowie  ttf.  Duvall,  1  Gill  and^ohnson,  170 :  and  the  New  York 
cases,  as  well  as  thatof  th&BiUik  of  the  United  States  ps.  Smith,  11 
Wheat  171,  are  cited  with  approoation,  and; fully  adopted;  and  the 
Court  put  the  cfupe  upon  the  oriM^  ground,  ihat  when  the  suit  is 
against  the  maker  of  a  promtasory  note,juiyable  at  a  specified  time 
and  place,  no  demand  is  necessary  to  be  averred,  upon  the  principle 
that  the  money  tokbe  paid  is  a  ^bt  firoin  the  defendant,  yiat  it  is 
due  generally  andnmiversally,  and  will  continue  du^,  thoi^  there 
be  a  neglect  on  the  nart  of  -  tte  creditor  to  attend  at  the  tune  and 
place  to  receive  or  diDmand  it-  That  it  is  matter  6f  defence  on  the 
part  of  the  defendant  to  sho w  ttat  be  was  in  attendance  to  pay^but 
that  the  plaintiff  was  not^ere  to  receive  it;  wliich  defence  seherally 
.will  be  in  bar  of  damages  only,  ami  not  in  bpr  of  the  debt  The 
^ise  of  Rugbies  t^.  Patton,  8  Mass.  Rep.  480,  sanctions  the  same  rule 
of  construction.  The  action  was  x>n  a  promissory  note  for  the  pay* 
ment  of  money,  at  a  day  and  place  specified;  andjhe  defendant 
pleaded  that  he  wks  present  at  the  time  and  place,  and  ready  and 
willing  to  pay  accordmg  to  the  tenor  of  his  promises,  in  the  second 
count  of  tbd  declaration  mentioned,  and  avers  that  the  plaintiff 'was 
not  then  ready  or  present  at  the  bank  to  receive  payment,  and  did 
not  demand  the  same  of  the  dcfendimt,  as  the  piamtiff  in  bis  decla- 
ration bad  alleged :  the  Court  said  this  was  an  unmateriid  issue  and 
no  bar  to  an  action  or  promise  to  pay  money. 

So  also  in  the  state  of  New  Jersey  the  same  rule  is  adopted.    In 
the  case  of  Weed  tf$.  Houten,  4  Halst  N.  J.  <Rep.  Id9,  the  Qhief 
Justice  says;  <^The  question  is  whether  in  an  actioaby  the  payee  of 
N  2 
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a  promiflsorjr  note  payabji  at  a  particular  place  and  not  on  demand, 
but  at  time,  it  is  necesBify  to  aver  a  presentment  of  the  note  and 
demand  of  payment  by  the  holder  at  that  place,  at  the  maturity  of 
the  note.  And  upon  ttiis  question  he  says,  I  have  no  hesitation  in 
expressing  my  entire  concurrence  in  the  American  decisions,  so  fur 
as  is  necessary  for  the  present  occasion ;  that  a  special  averment 
of  presentment  at  tho  plaoe,  is  not  necessary  to  the  validity  of  the 
de<»aration,  nor  is  proof  of  it  necessary  upon  the  trial  This  rule  I. 
am  satisfied,  is  most  conformable  to  souna  reason,  most  conducive  to 

Sublic  convenience,  best  supported  by  the  general  principles  and 
octrines  of  the  law,  and  most  assimidated  to  the  decisions,  whidi 
bear  analogy  more  or  less  directly  to  the  subject^' 

The  same  rule  has  been  fully  established  by  the  Supreme  Court  of 
Tennessee,in  the  casesof  M^Nairy  «».Bell,andMu)hovin  vi.  Hantaum, 
I  Yerger,  Rep.  508,  and  2  Yerger,  Rep.  81,  and  the  rule  sXistuned 
and  enforced  upon  the  same  principles  and  course  of  reasoning 
upon  which  the  odier  cases  referred  to  have  been  placed.  And  no 
case,  in  an  American  Court,  has  fallen  under  our  notice,  where  a 
contrary  doctrine!  has  been  asserted  and  maintained.  And  it  is  to 
be  observed,  that  ifkost  of  the  cases  whidi  have  arisen  in  this  coun- 
try, where  this  question  has  been  drawn  into  dijKussion,  were  upon 
promissory  notes,  where  the  place  <^  payment  was,  erf*  course,  in 
the  body  of  the  note.  After  such  a  uniform  course  of  deeirions  for 
at  least  thirty  years,  it  would  be  i^^xpedient  to  change  the  rute, 
even  if  the  grounds  upon  which  it  was  originally  establi^ed  might' 
be  questioni^le ;  which,  however,  we  do  not  mean  to  intimate.  It 
is  of  the  utmost  importance,  that  all  rules  relating  to  commercial 
law  should  be  stable  and  un^orm.  They  are  adopted  for  practical 
purposes,  to  regulate  the  course  of  business  in  commercial  transac- 
tions ;  and  the  rtde  here  established  is  well  calculated  for  the  eon-- 
venience  and  safety  of  all  parties. 

The  place  of  payment  in  a  promissory  note,  or  in  an  acceptance 
of  a  bui  of  exdlange,  is  always  matter  of  arrangement  between 
ttie  parties  for  their  mutual  accommodation,  and  may  be  stipulated 
in  any  manner  that  may  best  suit  their  convenience.  And 
when  a  note  or  bill  is  made  payable  at  a  bank,  as  is  generally 
the  case,  it  is  well  known  that,  according  to  the  usual  course  of 
bupiness,  the  note  or  bill  is  lodged  at  the  bank  for  collection ; 
and .  if  the  maker  or  acceptor  cedls  to  take  it  up  when  it  falls 
due,  it  will  be  deliyered  to  him,  and  Ae  business  is  dosed.  But 
Aould  he  not  find  his  note  or  bill  at  the  bank,  he  can  deposit  his 
money  to  m^t  the  note  when  presented,  and  riiould  he  be  after- 
wards prosecuted,  he  would  be  exonerated  from  all  costs  and  da- 
mages, upon  proving  such  tender  and  deposite.  Or  riiouldlhe  note  or 
bUl  be  made  payable  at  someplace  other  than  a  bank,  and  n»  deposite 
could  be  made,  or  he  should  chootfe  to  retain  his  monerin  his  own 
possession,  an  offer  to  pay  at  the  time  and  place,  woula  protect  him 
against  interest  and  <X)sto,  on  bringing  the  money  into  Court;  so 
that  no  practical  inconvenience  or  hawd  can  rmult  from  the  estu- 
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blidiment  of  this  rule,  to  the  maker  or  aooedtor.  But,  on  the  other 
handy  if  a  presentment  of  the  note  and  den /and  of  payment  at  the 
time  and  place,  are  indispensable  to  the  right  of  action^  the  holder 
mij^t  hazard  tfie  entire  loss  of  his  whole  debt 
^lie  next  point  presents  the  question  as  to  the  effect  and  opera- 
tion of  the  proceeoings  under  the  attachment  law  of  Alabanut,  as 
disclosed  by  the  plM  pais  darien  continuance.  The  plea  shows  that 
the  proceedings  on  the  attachment  were  ii^stituted  after  the  com* 
mencement  of  this  suit.  The  jurisdiction  of  the  District  Court  of 
the  United  States,  and  the  right  of  the  plaintiff  to  prosecute  his  suit 
in  that  Court,  haying  attached,  that  right  could  not  be  iurrested  or 
taken  away  by  any  proceedings  in  another  Court  This  would  pro- 
duce a  coUision  in  the  jurisdiction  of  Courts,  that  would  eztrcnieLy 
embarrass  the  administration  of  justice.  If  the  attachment  had 
been  conducted  to  a  conclusion,  and  the  money  recorered  of  the  de* 
fendant  before  the  commencement  of  the  present  suit,  there  can  be 
no  doubt  that  it  mi^ht  haye  been  set  up  as  apayment  upon  the  note 
in  question.  A^  if  the  defendant  would  hare  been  protected  pro 
taniOf  under  a  recorery  had  by  virtue  of  the  attachment,  and  could 
hare  pleaded  such  recovery,  in  bar,  the  same  principle  would  sup- 
port a  plea  in  abatement,  of  an  attachment  pending  prior  to  the 
commencement  of  the  present  suit  The  attachment  of  the  debt, 
in  such  case,  in  the  hands  of  thd  defendant,  would  fix  it  there  in 
finroor  of  the  attaching  creditor,  and  the  defendant  could  not  after- 
wards pay  it  oyer  to  the  plaintiff.  The  attaching  creditor  would,  in 
such  case,  require  a  lien  upon  the  debt,  binding  upon  the  defendimt, 
and  whidi  the  Courts  of  all  other  gpyemmentis  if  they  recognise 
sudi  (Proceedings  at  all,  coidd  not  fail  to  regard.  If' this  doctrine  be 
well  founded^  the  priority  of  suit  will  determine  the  right  The 
rule  must  be  reciprocal ;  and  where  the  suit  in  one  Court  is  com- 
menced prior  to  the  institjition  of  proceedings,  under  attachment  in 
anothw  Court,  such  proceedings  cannot  arrest  the  suit;  and  the 
maxim  qui  prior  est  temi>ore,  j>ortipr  est  jure,  must  geyem  the  case. 
This'  is  me  apctrine  of  this  Court  in  the  case  of  Renner  and  Dusm^ 
V9.  Marshall,  1  Wheat  216,  and  alsp  in  the  case  of  Beaston  m. 
The  Farmers'  Bank  o(  Maryland,^2  Peters,  102 ;  and  is  in  con- 
formity with  the  rule  that  prevails  in;  other  Courts  in  this  country^ 
as  weU  as  in  the  English  Courts ;  and  is  essential  to  the  protection 
of  the  rights  of  the  garnishee*,  and  wiH  aVOid  all  collisions  in  the 
proceedings  of  different  Courts,  having  the  same  suoject  matter  be- 
fore them.  5  John.  Rep.  loa  9  John.  Rep.  221,  and  the  cases  there 
cited.  In  the  case  now  before  the  Court,  the  suit  was  commenced 
prior  to  the  institution  o(  proceedings  under  the  attachment  The 
plea  was,  therefore,  bad,  and  the  demurrer  properly  sustuned. 

The  remaining  inquiry  is,  whether  the  judgment,  by  nS  dicit,  for 
ttia  0675,  w^  propeiiy  given,  after  overruling  the  {riea  puis  dsuien 
continuance.  The  aigoment  at  the  bar  was,  that  as  the  attachment 
went  only  to  a  part  of  the  debt,  the  case  stood  as  to  the  residue  upon 
Urn  original  plea  of  payment    The  fects  disclosed  in  the  plea,  puia 
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darien  continuance^  do  not  raise  the  que^ion  intended  to  be  pre* 
sented ;  for  the  defence  set  up  in  the  plea  puis  darien  continuance 
goes  to  the  whole  cause  of  action,  and  leaves  no  part  unanswered. 
And  it  may  well  be  questioned,  whether  such  pleading  ought  to  be 
sanctioned,  even  if  the  plea,  puis  darien  continuance,  went  only  to 
a  part  of  the  cause  of  adtion.  It  would  introduce  great  confusion 
on  the  record  in  the  state  of  the  pleadings. 

It  is  laid  down  in  Bacon's  Abridgment,  (6  Bac.  Ab.  by  Gwillim, 
377,)  that  if  after  a  plea  in  ^ar,  the  defendant  pleads  a  plea  puis 
darien  continuance,  this  is  a  waiver  of  his  bar ;  and  no  advantage 
shall  be  taken  of  any  thing  in  the  bar.  And  it  is  added,  that  it 
seems  daiigerous  to  plead  any  matter  puis  darien  continuance  unless 
you  be  well  advised,  because,  if  that  matter  be  determined  against 
you,  it  is  a  confession  of  the  matter  in  issue.  This  rule  was  adopted 
m  Kimball  t;^.  Huntington,  10  Wendall,  679.  The  Court  say, 
the  plea  puis  darien  continuance  waiVed  all  previous  pleas,  and  on 
tlie  record,  the  cause  of  action  u^as  admitted  to  the  same  extent  as 
if  no  other  tiefence  had  been  urged  than  that  contained  in  this  plea^ 

la  the  case  now  before  the  Court,  the  oath  of  the  defendant 
taken  in  the  proceedings  on  the  attachment,  is  made  a  part  of  the 
plea  puis  danen  continuance.  And  he  admits  that  he  executed  the 
note  on  which  this  suit  is  brought,  for  04880.  That  he  had  paid 
on  the  note  0372  34 ;  and  that  the  remainder  of*  the  note  was  due 
by  .him  to  the  plaintiff.  And  if  th^  04204  attached  could  not  be 
dedueted,  the  whole  debt,  according  to  his  own  admission,  was  due, 
except  the  8372  34,  set  up  by  him  to  have  been  paid ;  and  the  plain- 
tiff remits  upon  the  record  0351  28,  and  the  judgment  will  stand 
within  a  few  dollars  for  the  amount  admitted  by  the  defendant  to 
be  due.  And  this  difference  must  arise  from  some  error  in  the  mere 
calculation,  and  mjay  eadily  be  corrected. 

The  judgment  ot  the  Court  below  is  accordingly  affirmed,  with 
costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States,  for  the  Southern  Dis- 
trict of  Alabama,  and  was  argued  by  counsel.  On  consideratipn 
whereof,  it  is  ordered  and  adjudged  oy  this  Court,  that  the  jud^^ 
ment  of  the  said  District  Court,  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs  and  damages  at  the  rate  of  six  per  cent, 
per  annum. 
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Lessee  or  Samuel  Reed,  PLAiNTirr  in  sabob,  vs.  William 

MaBSH,  DsrSMDANT   IN  EBBOfi. 

Tbe  oeitiileate  of  the  deik of  the  Court, tfiat  emotioii  wm  nude  for  •  new  trial,  and  raa* 
•one  and  ceitam  papen  filed  on  which  the  motion  was  foonded,  which  are  on  the  filea 
of  the  Conrt,  is  not  a  part  of  the  record;  nor  do  the  reaeons  on  the  filea  of  the  Court  be- 
come a  part  of  the  recoiH  by  mich  certificate. 

A  writ  of  orror,  onder  the  25th  eection  of  the  jndiciarf  act  will  not  lie  to  a  atate  Court 
in  a  caee  in  which  the  proceedlnga  of  the  Court  whidi  the  writ  of  error  aeeke  to  nrnib, 
•fvpeara  fimn  lodi  a  oertificata,  by  thecM^of  the  itate  Court 

IN  error  to  the  Supreme  Court  of  Ohio,  Scioto  county. 

This  was  an  action  of  ejectment,  brought  in  the  Supreme  Court 
of  the  state  of  Ohio,  by  the  plaintiff  in  error,  against  the  defendant 
in  error.  The  declaration,  common  consent  rule,  and  plea  of  not 
guilty,  are  in  the  usual  form,  according  to  the  practice  in  Ohio. 
Upon  these  pleadings  the  case  was  tried  in  the  Supreme  Court  for 
the  county  of  Scioto,  and  a  general  verdict  of  not  guilty  was  found 
for  the  defendant,  Marsh.  No  bill  of  exceptions  was  prayed  for 
by  either  party  to  the  charge  of  the  Court  to  the  jury,  nor  was  tiie 
evidence  given  to  the  jury  made  a  part  of  the  record,  by  special 
verdict,  agreed  statement  of  feicts,  by  bill  of  exceptions,  or  any 
other  form.  After  the  rendition  of  the  verdict,  the  plaintiff  sub- 
mitted a  motion  for  a  new  trial ;  and  on  the  following  day  filed  his 
reasons  with  the  clerk  of  the  Court 

The  Court  reserved  the  motion  for  decision  by  the  Court  in  bank ; 
and  the  motion  was,  after  argiunent  and  consideration,  overrqled. 

The  reasons  for  a  new  trial  exhibited  the.  title  claimed  bv  the 
plaintiff  in  the  ejectment,  under  the  ordinance  of  Congress  and  acts 
of  Congress  relative  to  lands  in  the  territory  northwest  of  the  Ohio ; 
and  alleged,  that  by  the  construction  of  those  acts  which  :^as  as- 
serted by  die  plaintiff,  the  land  in  controversy  belonged  to  the 
plaintiff;  and  by  a  misconstruction  of  the  statutes  by  the*  Court  on 
the  trial  of  the  cause,  the  title  of  the  defendant  had  been  sus- 
tained. 

The  motion  stated  that  the  Court  had  refused  to  charge  the  jury 
upon  the  matters  exhibited  by  the  plaintiff  to  sustain  his  title  under 
the  acts  of  Congress,  and  upon  the  construction  contended  for  in 
fiivour  of  the  title  set  up  by  him.  Oth^r  reasons  for  a  new  trial 
were  also  stated,  founded  on  an  allegation  that  the  verdict  was 
oontraiy  to  evidence;  and  that  certain  evidence  was  illegally  ad- 
mitted. 

*The  reasons  filed  by  the  plaintiff  for  a  new  trial,  are  incorporated 
into  the  traniscript  of  the  record,  which  has  been  certified  up  to  this 
Court  Appended  to  the  record  are  copies  of  the  plaintiff's  patent; 
copies  of  the  surveyor's  field-notes  of  certain  surveys  made  for  the 
United  States;  copies  of  maps  and  descriptions  of  the  land  in  con- 
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troversy,  and  of  the  surrounding  district  aC  country ;  and  copies  of 
certain  iEtcts  and  ordinances  of  CongreM|i,wmch  the  clerk  certifies 
are  referred  to  in  the  plaintiff's  fifth  rea^n  for  a  new  trial,  as  the 
same  remain  on  the  files  of  the  Court 

Mr.  Vinton,  for  the  defendi^it  in  error,  moTed  to  dismiss  the 
cause,  for  want  of  jurisdiction. 

It  was  a  case  remoTed  to  this  Court  from  the  Supreme  Court  of 
Ohio,  under  the  25th  section  of  the  judiciary  act ;  and  it  was  not  be- 
fore the  Court  on  any  of  the  principles  which  had  been  sustained 
and  decided  upon  that  section  of  the  law. 

The  only  part  of  the  proceedings  in  the  case,  in  the  state  Court, 
on  which  the  jurisdiction  of  this  Court  is  asserted  to*  rest,  is  the  re- 
fusal of  the  Court  to.  grant  a  new  trial,  and  for  refusing  certain  in- 
structions which  were  asked  of  the  Court,  upon  the  construction  of 
acts  of  Congress  in  relation  to  lands  on  the  north  and  west  of  the 
river  Ohio.  These  instructions  do  not  appear  in  the  record  of  the 
cause,  and  the  evidence  that  they  were  before  the  Court  on  the 
motion  for  a  new  trial,  is  the  certificate  of  the  clerk  of  the  Court 
llie  clerk  has  certified  that  they  remain  on  the  ^es  of  the  Court 
Does  this  certificate  make  them  what  he  certifies  them  to  be,  a  part 
of  the  record  ?  Certainly  not — nothing  can  be  properly  certified  as 
part  of  the  record  but  what  appears  such  bv  the  record  itselfl 

If  a  party  is  desirous  to  bring  his  case  up  for  revision,  upon 
questions  of  law,  the  proper  coUrse  is  to  take  a  bill  of  exceptions, 
or  have  an  agreed  case  on  the  record. 

Questions  analogous  to  this  have  been  brought  before  this  Court, 
and  have  also  been  decided  in  the  Courts  of  Massachusetts.  Cited 
Williams  vs.  Jarvis,  12  Wheaton,  118.  Fisher  vs.  Cockerell,  5  Peters, 
253.-  M^Fadden  vs.  Otis,  2  Massachusetts  Reports.  13  Massachu- 
^tts  Reports,  50. 

As  to  the  cases  in  which  this  Court  will  entertain  jurisdiction  of 
cases  under  the  25th  section  of  the  judiciary  act  of  1789,  cited 
Crowell  vs.  Randall,  10  Peters,  368,  andthe  cases  there  referred  to. 

Mr.  Mason,  against  the  motion,  stated  that  if  the  matters  certi- 
fied by  the  clerk  were  not  regularly  before  the  Court,  the  plamtiff 
in  error  had  no  case  for  the  consideration  of  this  Court 

By  the  certificate  of  the  clerk,  it  appeared  that  in  the  motion  for 
a  new  trial,  certain  acts  of  Congress  were  before  the  Court;  and  the 
tilie  of  the  plaintiff  rested  upon  their  just  construction. 

In  tiie  state  of  Ohio  there  was  no  law  which  gave  a  writ  of  error 
to  the  Supreme  Court  of  the  state ;  and  no  case  can  be  brought  from 
that  Court,  but  in  the  manner  in  which  this  case  is  presented. 

Mr.  Vinton,  in  reply,  insisted  that  the  record  did  not  diow  that 
the  acts  of  Congress  were  before  the  Court  on  the  trial  of  the  cause : 
or  that  the  Court  in  their  decision  had  done  any  thing  which  could 
give  the  Supreme  Court  of  the  United  States  juriraiction  of  the 
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cause  :-an  application  for  «  new  trial,  is  an  appeal  to  the  discretion 
of  the  Court,  and  the  dec.t  Idu  of  the  Court  upon  it,  is  never  the  sub- 
ject of  a  writ  of  error. 

Mr.  Chief  Justice  Tanbt  delivered  the  opinion  of  the  Court--- 

Thb  case  is  brought  before  the  Court  by  a  writ  of  error  to  the 
Supreme  Court  of  the  state  of  Ohio,  sitting  for  the  county  of  Scioto, 
under  the  25th  section  of  the  jufUciary  act  of  1789^  A  motion 
IS  now  made  to  dismiss  the  writ  upon  the  ground  that  the  case,  as 
presented  by  the  record,  is  not  one  in  which  this  Coiirt  have  the' 
right  to  revise,  by  writ  of  error,  the  judgment  of  a  state  Court. 

It  appears  from  the  record^  that  an  action  of  ejectment  for  a  cer- 
tain tract  of  land  was  brought  by  the  plaintiff  against  the  defendant, 
and  finally  tried,  and  decided  in  the  Supreme  Court  of  the  state, 
sitting  for  Scioto  county.  The  declaration  is  in  the  usual  form,  to 
which  the  plea  of  not  guilty  was  entered ;  and  upon  the  trial,  the 
jury  found  a  general  verdict  for  the  defendant,  upon  which  the 
Court  entered  judgment  in  his  favour. 

There  was  no  bill  of  exception  taken  in  the  case ;  and  according 
to  the  judiciary  system  established  in  Ohio,  a  bUl  of  exception 
could  not  at  that  tune  be  regularly  taken,  when  the  trial  was  had 
in  the  Supreme  Court  of  the  state.  That  Court  consists  of  four 
judges,  two  of  whom  are  authorized  to  hold  the  Court  in  the  dif- 
ferent counties ;  but  at  the  close  of  each  circuit,  the  four  judges  are 
required  to  meet  in  bank,  at  the  seat  of  government,  and  decide  all 
questions  reserved  for  their  consideration  on  the  circuit :  and  when 
the  decision  is  made  in  bank/each  cause  is  certified  to  the  County 
from  which  it  was  brought,  and  the  judgment  is  there  entered. 

In  the  case  before  us  a  new  trial  was  moved  for,  and  among  other 
reasons  filed  in  support  of  the  motion,  is  the  refusal  of  the  Court  to 
give  certain  instructions  to  the  jury,  which  were  requested  by  the 
counsel  for  the  plaintiff;  and  we  gather  from  the  record,  though  not 
very  distinctly,  that  this  motion  was  reserved  and  heard  in  bank, 
and  there  overruled.  The  reasons  assigned  by  the  plaintiff  for  a 
new  trial,  and  the  title  papers  to  which  they  refer,  have  been  trans- 
niitted  and  certified  to  nhis  Court,  by  the  clerk,  together  with  the 
record  of  the  judgment.  It  Is,  however,  unnecessary  to  mention 
them  particularly ;  because  if  the  points  set  forth  in  the  motion  were 
raised  at  the  trial  and  decided  by  the  Court,  then  it  is  very  clear  that 
the  construction  of  certain  statutes  of  the  United  States  was  drawn 
in  ^estion,  and  the  decision  in  the  state  Court  was  against  the  title 
claimed  under  them  by  the  plaintiff.  But  the  difficulty  is  whether 
thfese  facts  are  sufficiently  authenticated  by  the  record.  Can  we  re- 
ceive the  certificate  of  the  clerk,  that  certain  papers  were  offered  in 
evidence,  and  the  statement  of  counsel  upon  a  motion  for  a  new 
trial,  that  certain  instructions  were  refused  by  the  Court,  as  sufficient 
evidence  of  the  facts  they  set  forth ;  and  proceed,  upon  that  ground, 
to  take  jurisdiction  and  revise,  the  judgment  of  the  state  Court  ? 
We  think  not    In  the  case  of  the  lessee  of  Fisher  t;^.  CockerelL  5 
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Peten  254,  the  Court  said,  <<  In  caaias  at  common  law,  the  comse  of 
this  Court  has  been  uniform,  not  to  connder  any  paper  as  a  part  of 
the  record  which  is  not  made  so  by  the  pleadings,  or  by  some  opinion 
of  the  Court  referring;  to  it  This  rule  is  common  to  all  Courts  ex- 
ercising appellate  jurisdiction,  according  to  the  course  of  the  common 
law.  The  appellate  Court  cannot  know  what  evidence  was  given 
to  the  Jury,  unless  it  is  spread  on  the  record,  in  a  proper  legal  man- 
ner. The  unauthorized  certificate  of  the  derk,  that  any  document 
was  read,  or  any  evidence  given  to  the  jury,  cannot  make  that  docu- 
ment or  that  evidence  a  part  of  the  record,  so  as  to  bring  it  to  the 
cognizance  of  this  Court ^' 

We  think  the  doctrine  in  that  case  is  entirely  correct  The  certi- 
ficate of  the  clerk  cannot  make  the  papers  above  mentioned  a  part 
of  the  record ;  nor  can  the  statement  oi  counsel  in  the  motion  for  a 
new  trial,  auttiorize  us  to  say  that  certain  questions  were  raised,  and 
certain  opinions  given  upon  such  evidence.  It  does  not  follow  that 
the  Court  admitted  that  the  opinions  imputed  to  them  were  given 
at  the  trial,  because  they  have  hot  disavowed  them  in  overruling  the 
motion.  On  the  contrary,  it  might  sometimes  happen  that  such  a 
motion  would  be  overruled,  because  the  Court  had  not  given  the  in- 
.  struction  mentioned  in  the  motion.  There  is  therefore  nothing  in 
the  record  that  could  warrant  us  in  assuming  that  the  papers  referred 
to  were  offered  in  evidence ;  nor  that  the  opinions  ascribed  to  thc^ 
Court  were  actually  given.  These  facts  should  in  some  mode  or 
other  be  authenticated  by  the  Court  itself.  This  Court  have  con- 
stantly adhered  to  this  rule,  and  the  cases  upon  the  subject  were 
carefully  reviewed  and  considered,  in  the  case  of  Crowell  vs,  Randell, 
10  Peters,  368 ;  and  the  rules  there  stated  must  be  considered  as  too 
firmly  settled  to  be  shaken. 

Hie  writ  of  error  in  this  case  must  therefore  be  dismissed. 

ThU  case  came  on  to  be  heard  on  the  transcript  of  the  record  firom 
the  Supreme  Court  of  the  state  of  Ohio  in  and  for  the  county  of 
Scioto,  and  was  argued  by  counsel :  on  consideration  whereof,  it  is 
ordered  and  adjudged  by  this  Court  that  the  writ  of  error  be,  and 
the  same  is  hereby  dismissed,  for  want  of  jurisdiction. 
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The  Ocean  Insurance  Cohpant,  Plaintiffs  in  eeeoe,  v9. 
William  Pollbts,  Defendant  in  bbror. 

The  Mttfed  ooofltnietioii  ghren  by  the  Sopreme  Comt  to  the  86th  lection  of  the  jndkbiy 


•ct  of  1789,  ifl,  that  to  bnqg  m  ct«e  witbin  the  reach  of  that  section,  H  must  appear 
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the  fiue  of  the  record  of  the  itate  Court,  either  by  ezpreai  terms^  or  by  dear  and 
nry  intendment,  that  the  qneation  of  ^e  construction  of  a  clause  m  a  statute  of  the 
United  States,  did  ac^ly  arise  in  the  state  Court;  not  that  it  might  have  ariaeb  or 
have  been  applicable  to  the  case ;  and  that  the  question  was  actually  decided ;  not  that  it 
might  have  been  decided  by  the  state  Court  against  the  title,  right,  privilege,  or  exemp- 
tiota,  set  up  by  the  party.  If,  therefore,  the  decision  made  by  the  state  Court  upon  the 
&oe  of  the  record^  is  entirely  consistent  with  the  construction  of  the  statute  contended  for 
by  the  party  appellant,'no  caae  is  made  out  for  the  exercise  of  the  appellate  jmiidiotion 
of  the  Supreme  Court 

In  the  exercise  of  the  appellate  jurisdiction  of  the  Supreme  Court  on  the  decisions  of  state 
Courts,  the  Supreme  Court  is  not  at  liberty  to  resort  to  forced  inferences  and  conjectural 
reasonings,  or  possible,  or  even  probable  suppositions  of  the  points  raised  and  actually  de- 
cided by  those  Courts.  The  Court  must  Bee,^lainly,  that  the  dedsion  was  eiUier  diractly 
made  of  some  matter  within  the  purnew  of  the  d6th  section  of  the  act  of  1789 ;  or  that 
the  decision  could  hot  have  been  such  as  it  was,  without  necessarily  uivoWing  such 
matter. 

It  is  to  the  record,  and  to  the  record  alone,  that  dto  Supreme  Court  can  resort  to  ascertain 
its  appellate  jurisdiction,  in  cases  decided  in  tho  Supreme  or  Superior  Court  of  a  state. 

A  policy  of  insurance  on  a  vessel  sailing  under  a  register  which  has  been  obtained  without 
confinrming  to  the  requisitions  of  the  laws  of  the  United  States  relative  to  the  registry 
and  enrolling  of  veswis  of  the  United  States  is  not  void ;  and  an  action  may  be  mslntained 
on  such  a  policy  to  recover  a  loss  sustained  by  the  assured.  The  policy  may  not  have 
been  designed  to  aid,  assist,  or  advance  any  unlawful  purpose ;  and  was  a  lawAiI  contract 
in  itself^  and  only  remotely  connected  with  the  use  of  the  certiAcate  of  registry.  There 
are  cases  in  which  a  contract  may  be  valid,  notwithstanding  it  is  remotdy  connected 
with  an  independent  illegal  transaction ;  which,  however,  it  is  not  designed  to  aid  or 
promote.  Suppose  a  vessel  had  been  actually  forfeited  for  some  antecedent  illegal  act, 
are  all  contracts  for  her  future  ea^)loymcnt  void ;  although  there  is  no  illegal  object  in 
Wf  and  the  forfeiture  may  never  be  enforced  ? 


IN  error  to  the  Supreme  Judicial  Court  of  the  state  of  MaiAe. 

The  original  action  was  assumpsit  on  a  poiicy  of  insurance,  dated 
July  17,  1833,  upon  the  .schooner  called  the  Maryland  owned  by 
said  Polleys,  for  the  term  of  one  year,  commencing  on  the  11th  of 
said  July — ^sum  insured  g3,000.  The  schooner  during  the  said 
year,  on  June  10,  1834,  was  totally  lost.  The  general  issue  was 
pleaded. 

It  appeared  on  the  trial,  that  a  sloop  was  built  in  1816,  and  was 
enrolled  by  the  name  of  the  Sophronia,  and  was  again  enrolled  in 
the  customhouse,  in  Portland,  by  the  same  name,  March  24th,  1822. 
That  schooner  Mary  was  built  upon  the  keel,  floor  timbers  and 
naval  timbers  of  the  said  sloop  Sophronia,  and  the  size  enlarged 
nearly  twelve  tons,  and  the  name  of  the  Mary  given  to  her  after 
being  so  enlarged,  and  that  this  was  known  to  the  defendants  at  the 
time  of  executing  the  policy;  and  that  the  certificate  of  Mark 
Leavit  was  procured  by  said  Polleys,  and  presented  to  the  custom- 
house to  obtain  the  enrolment  of  the  schooner  Mary,  without  any 
fraudulent  intent  to  deceive  or  defraud,  but  with  a  fair  and  honest 
intention,  as  the  jury  believed.    But  that  the  enrolment  of  the  sloop 
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Sophronia  was  not  first  surrendered  and  delivered  up  at  the  cmCom- 
ho'use  before  the  issuing  of  the  enrolment  of  the  Mary,  which  wae. 
On  the  3d  day  of  June,  1833. 

The  counsel  for  the  original  dejfendant,  on  the  trial,  objected  to 
the  admission  in  evidence  of  the  enrolment  of  June  3,  1833,  as 
contrary  to  the  laws  of  the  United  States ;  but  the  judge  ovemiled 
the  objection,  and  it  was  admitted:  and  the  counsel  further  insisted 
that  schooner  on  the  voyage  in  which  she  was  lost,  was  sail- 
ing under  circumstances  rendering  her  liable  to  forfeiture  for  a 
violation  of  the  laws  of  tl^e  United  States,  and  that  therefore,  a 
policy  on  a  vessel  pursuing  such  a  voyage  was  not  valid,  or  legal 
and  binding ;  but  the  judge  also  overruled  this  objection  as  insuffi- 
cient to  bar  the  action.  The  cause  was  thereupon  submitted  to  the 
jury,  who  returned  a  verdict  for  the  original  plaintiffi 

The  defendant  prosecuted  this  writ  of  error.  The  case  was 
argued  by  Mr.  Fletcher  for  the  plaintiffis,  and  by  Mr.  Webster  for 
the  defendant. 

For  the  plaintiff,  the  following  points  were  submitted. 

1.  That  the  certificate  of  enrolment  of  the  schooner  named  in  the 
policy  of  insurance,  enrolled  by  the  name  of  the  Mary,  was  procured 
by  said  PoUeys  but  a  short  time  before  the  conmiencement  of  the 
year  for  which  she  was  insured,  knowingly  in  direct  violation  of  the 
statute  of  the  United  States  then  in  full  force ;  of  which  statute  he 
was  boimd  to  take  notice. 

2.  That  the  enrolment  of  said  schooner  thus  procured  by  said 
PoUeys,  by  a  new  name,  was  entirely  illegal,  and  wholly  null  and 
void. 

3.  That  said  Polleys,  by  not  delivering  up  the  original  certificate 
^t  registry,  inciurred  a  penalty  of  five  hundred  dollars ;  and  by  being 
registered  by  a  new  name,  the  schooner  lost  her  national  charac- 
ter, and  coidd  no  longer  be  deemed  a  ship  or  vessel  of  the  United 
States. 

4.  That  said  certificate  of  enrolment  was  knowingly  used  for 
the  schooner  on  the  voyage  upon  which  she  was  lost  during  ^e 
year  for  which  she  was  insured,  she  not  being  then  actually  en- 
titled to  the  benefit  thereof.  That  such  use  of  said  enrolment  was 
illegal,  and  a  direct  violation  of  the  twenty-seventh  section  of  the 
act  aforesaid ;  and  the  schooner  was  thereby  rendered  liable  to  for- 
feiture. 

5.  That  a  policy  of  insurance  on  a  vessel  prosecuting  a  voyage 
Under  a  false  and  unlawful  enrolment  and  certificate  ttiereof,  and 
in  violation  of  a  statute  of  the  United  States,  in  the  manner  afore- 
said, is  not  a  binding  contract ;  and  cannot  be  enforced  in  a  Court 
of  law. 

6.  That  the  said  certificate  of  registry  being  a  void,  useless,  and 
illegal  docum^it,  the  schooner  while  sailing  under  its  pretended 
sanction,  was  not  sea-worthy;  and  that  the  implied  warranty  of  sea- 
worthiness was  on  that  account  violated. 
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Mr.  Fletcher,  for  the  plaintiffs  in  error,  said,  that  on  the  qiiestioii 
whettier  this  Court  had  a  right  to  entertain  jurisdiction  of  ttiis  writ 
of  error,  to  the  Supreme  Judicial  Court  of  Maine,  all  the  cases  were 
collected  in  the  opinion  of  this  Court,  in  the  case  of  Crowell  vs.  Ran- 
dal, 10  Peters. 

To  give  the  Court  jurisdiction  under  the  25  section  of  the  judi- 
ciary act  of  1789,  by  which  a  writ  of  error  is  authorized  to  the  Su- 
preme Court  of  the  state,  the  plaintiff  must  claim  some  privilege  or 
exemption  under  an  act  of  Congress,  which  has  been  denied  to  him 
by  a  misconstruction  of  the  act.  There  is  no  necessity  that  die 
claim  shall  appear  on  the  face  of  the  record;  if  it  appear  that, unless 
by  a  misconstruction  of  the  act,  the  Court  could  not  have  made  the 
decision,  or  given  the  judgment  complained  of. 

The  record  in  the  case  before  the  Court,  shows  more  than  is  re- 
quired by  the  decisions  of  this  Court  The  counsel  for  the  defendants 
in  the  State  Court,  now  the  plaintiils  in  error,  objected  to  the  admis- 
sion of  the  enrolment  of  the  vessel  insured,  in  evidence,  as  the  enrol- 
ment was  contrary  to  the  laws  of  the  United  States,  and  the  vessel 
was  liable  to  forfeiture.  A  vessel  sailing  in  violation  of  the  law  of 
the  United  States,  could  not  be  insured  by  a  valid  policy.  The 
record  shows  that  this  position  was  denied,  and  thus  the  jurisdiotion 
exists  in  this  Court 

The  law  applicable  to  the  facts  of  this  case  is  clear  and  explicit 
By  the  act  of  Congress  of  December  31, 1792,  2  Laws  U.  S.  ch. 
146,  when  a  ship  or  vessel  is  altered  or  increased  in  burthen,  or 
changed  from  one  denomination  to  another,  she  must  be  registered 
anew,  but  by  oie  same  name,  and  the  original  register  must  be  de- 
livered up ;  a  penalty  of  fiye  hundred  dollars  is  imposed  for  the  vio- 
lation of  this  provision  of  the  law :  and  by  the  twenty-seventh 
section  of  the  act,  using  a  register,  falsely  or  fraudulently  obtained, 
if  used  knowingly,  forfeits  the  vessel.  The  act  of  February  8, 1792, 
puts  eoabling  vessels  under  the  same  regulations  as  those  provided 
by  the  act  of  December  31, 1792,  "concerning  the  registenng  and 
recording  of  ships  and  vessels."  By  a  circular  letter  from  the  Se- 
cretary of  die  Treasury,  providing  for  the  execution  of  these  laws, 
the  collector  is  prohibited  licensing,  or  enrolling,  or  registering  a 
ship  or  vessel,  unless  her  previous  register  is  delivered  up. 

The  registering  of  vessels  has  been  required  by  all  commercial 
nations.  The  object  of  those  regulations  is  the  encouragement  of 
ship  building,  and  to  prevent  frauds  on  individuals.  3  Kent's  Com- 
mentaries, 139.  The  conduct  of  the  defendant  in  error  was  contrary 
to  the  policy  of  the  law,  and  in  violation  of  it.  No  justification  is 
offered  for  this  act :  and  it  is  certain  that  if  the  collector  had  known 
the  proceeding,  he  wpuld  not  have  given  the  register.  By  the  re- 
gister, a  character  was  given  to  the  vessel  to  which  she  was  not 
entitled.    She  was,  in  fact,  liable  for  foreign  duties. 

What  are  the  legal  consequences  of  such  proceeding  ?  These 
are  stated  in  the  points  submitted  to  the  Court.  The  schooner  was 
entitled  to  a  register  as  the  Sophronia,  not  as  the  Mary;  the  register 
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originally  granted  to  her  should  have  been  delivered  up  to  be  can- 
celledy  and  when  registeried  anew,  her  enlarged  capacity,  and  the 
other  alterations  which  had  been  made  in  her,  should  have  been 
stated.  The  defendant  in  error  was  answerable  for  those  violatipns 
of  the  law :  and  he  jcannot  be  permitted  to  recover  on  a  contract 
growing  out  of  this  conduct 

There  is  a  penalty  of  five  hundred  dollars  imposed  for  these  vio- 
lations of  the  law.  Imposing  a  penalty  is  equivalent  to  an  express 
prohibition  of  the  act  for  which  the  penalty  is  imposed. 

Klnowingly  using  a  false  register  subjects  the  vessel  to  forfeiture. 
Knowing,  as  meant  by  the  statutes,  is  a  knowledge  of  the  facts,  and 
does  not  require  a  knowledge  of  the  law.  In  a  former  act  of  Con- 
gress, "  fraudulently  using**  a  false  register,  was  the  language  of  the 
statute;  but  the  act  of  1792,  contains  the  term  " knowingly."  Cited, 
Carthjsw's  Rep.  252.  1  Kent's  Conunentaries,  467.  1  Binney^s  Rep. 
10.     5  Bam.  and  Aid.  335. 

The  contract  not  being  binding,  cannot  be  enforced  in  a  Court  of 
law.  1  Kent's  Commentaries,  291.  The  Mary  \(ras  constantly  vio- 
lating the  laws  of  the  United  States.  Every  voyage  was  such  a 
violation,  and  no  policy  of  insurance  could  protect  her  in  such  pro- 
ceeding. 12  East,  303.  1  Bos.  and  Pull.  272.  1  Marshall  on  In- 
surance, 52.  6  Mass.  Rep.  101.  1  Emerigon,  542,  ch.  12,  sec.  14. 
2  Bos.  and  Pull.  35.  2  Douglas's  Rep.  467.  7  Term.  Rep.  187. 
1  Taunton  Rep.  241.  The  Julia,  1  Cranch,  181.  The  Aurora,  8 
Cranch,  203.  The  Hiram,  1  Wheat.  440.  15  Johns.  Rep.  25. 
12  East,  200.  17  Mass.  258.  2  Bos.  and  Pull.  370.  1  Maule  and 
Selwyn,  593. 

The  implied  warranty  of  sea-worthiness  was  violated  by  the  ves- 
sel sailing  with  false  papers.  The  loss  from  another  cause  has  no 
influence  on  this  principle.  The  vessel  was  insured  as  the  Mary, 
when  her  real  name  was  Sophronia.  This^  is  a  breach  of  warranty. 
Cited,  6  Mass.  Rep.  220.  7  T.  Rep.  105.  4  Taunton,  373.  3  Kent's 
Commentaries,  257.     Marshall  on  Insurance,  221. 

Mr.  Webster,  for  the  defendants  in  error,  objected  to  the  jurisdic- 
tion of  the  Court.  It  does  not  appear  that  any  statute  of  the'United 
States  was  misimderstood.  *  Suppose  the  Court  had  said  the  vessel 
is  forfe't^d,  but  the  insurance  is  valid ;  does  this  give  jurisdiction  ? 
The  enrohnent,  although  imperfectly  made,  was  in  evidence.  Has 
the  Superior  Court  of  Maine  decided  on  the  effect  of  an  act  of  Con- 
gress ?  This  does  not  appear,  because  one  of  the  parties  has  a  de- 
fencfe  connected  with  the  statute.  It  does  not  give  this  Court  juris- 
diction to  revise  the  decision  of  the  Court  before  which  the  defence 
was  made.  If  the  state  Court  have  decided  wrong  on  the  fact^ 
yet  it  does  not  appear  the  statute  has  been  misinterpreted. 

The  enrolment,  although  irregularly  obtained,  was  a  legal  paper. 
The  parties  could  be  visited  by  a  penalty,  but  this  was  not  a  for- 
feiture of  the  vessel.  To  maintain  that  a  contract  made  for  the  pro- 
tection of  the  property  of  the  owner  of  such  a  vessel  is  void,  it  must 
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be  shown  that,  by  the  manner  of  obtaining  the  enrohnenti  the  party 
vas  deprived  of  any  and  all  property  in  the  vessel ;  or  tfiat  jSha 
contract  was  made  in  aid  of  an  illegal  act  The  case  agreed  ez« 
enmts  the  assured  from  ^  fraud. 

The  contract  of  insurance  was  legal  It  had  nothing  to  do  with  the 
act  of  the  owner  in  obtaining  an  enrohnent.  It  sto<^  separate  and 
apart  from  all  the  former  transactions.  It  was  not  like  a  contract 
of  insurance  on  a  vessel  carrying  an  enemy's  license,  where  the  li« 
cense  makes  the  property  enemies'  property. 

In  reply  to  the  cases  cited  by  the  counsel  for  the  plaintiff  in  error, 
Mr.  Webster  said,  they  all  established  that  the  contract  was  itself 
unlawful  In  such  a  case,  a  Court  of  law  will  give  no  assistance  to 
enforce  such  an  agreement. 

But  the  acts  of  Congress  did  not  make  the  forfeiture  of  the  ves- 
sel, under  such  circumstances,  absolute,  even  if  any  forfeiture  could 
be  enforced.  Proceedings  against  her  were  necessan'.  The  go- 
vernment could  alone  enforce  the  law,  and  until  this  was  done,  ihe 
sailing  of  the  vessel  was  lawful.  The  power  to  remit  for  any  pe- 
nalty or  forfeiture,  under  such  circumstances,  is  given  by  the 
statute.  Thus,  imtil  the  government  had  fully  manifested  its  claim, 
and  had  refused  a  remission,  no  one  could  allege  any  thing  against 
the  vessel. 

The  Mary  .was  a  registered  vessel  of  the  United  States,  and  had  a 
rijB^ht  to  protection  as  such.  If  a  revolt  had  been  committed  on  board 
of  her,  it  would  have  been  pimished.  If  she  had  been  attacked  by  a 
foreign  military  force,  the  government  of  the  United  States  would 
have  interfered.  Cited,  13  Pickering's  Rep.  518.  15  East,  364.  4 
Taunton,  589.     13  Mass.  Rep.  589.    6  Greenleaf's  Reports,  68. 

Mr.  Justice  Stoby  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Supreme  Judicial  Court  of  the  state 
of  Maine.  The  original  action  was  assumpsit  on  a  policy  of  insu- 
rance, dated  the  17th  of  June,  1833,  whereby  the  Ocean  Insurance 
Company  insured  three  thousand  dollars  on  the  schooner  Mary, 
owned  by  Polleys,  at  sea  or  in  port,  for  the  term  of  one  year,  com- 
mencing the  risk  on  the  11th  of  July,  1833,  at  noon,  and  ending  the 
nth  of  July,  1834,  at  noon.  The  schooner  waSf  totally  lost  by  the 
perils  of  the  sea  on  the  lOth  of  June,  1834,  while  the  policy  was  in 
force.  At  the  trial,  on  the  general  issue,  it  appeared  in  evidence  thai 
a  sloop  was  built  in  1816,  and  enrolled  by  the  name  of  Sophronia, 
and  was  again  enrolled  in  the  customhouse  in  Portland,  by  the 
same  name  on  the  24th  of  March,  1822.  The  schooner  Mary  was 
built  upon  the  keel,  floor  timbers,  and  naval  timbers  of  the  said  sloop 
Sophronia,  the  size  was  enlarged  nearly  twelve  tons,  and  the  name 
of  Mary  was  given  to  her  after  being  so  enlarged ;  and  this  was 
known  to  the  Insurance  Company  at  the  time  of  executing  the  policy, 
A  certificate  of  one  Mark  Leavit  was  procured  by  Polleys,  and 
presented  to  the  customhouse  to  obtain  an  enrolment  of  the  schooner 
Mary,  without  any  fiaudulent  intent  to  deceive  or  defraud,  but  with 
02  21 


IM  SUPREME  COURT. 

[TIm  Ooen  Innomce  Companj  ft.  WUKam  PoDeyi;] 

fidr  and  honest  intentions,  as  the  jury  beliered.  But  the  eniohnent 
of  the  Sophronia  was  not  first  surrendered  and  delivered  up  at  the 
customhouse  before  the  issuing  of  the  enrohnent  of  the  Mary,  on 
the  3d  of  June,  1833.  Upon  ttiese  facts,  which  appear  upon  the 
bill  of  exceptions  taken  at  the  trial,  the  counsel  for  the  Insurance 
Company  objected  to  the  admission  in  evidence  of  the  said  enrol- 
ment of  the  Mary  of  the  3d  of  June,  1833,  as  contrary  to  Ae  laws 
of  the  United  States;  but  the  Judge  who  sat  at  the  trial  overruled 
the  objection,  and  the  enrolment  was  admitted.  The  same  counsel 
farther  insisted  that  the  said  schooner  on  the  voyage  on  which  she 
was  lost,  was  sailing  under  circumstances  rendering  her  liable  to  for- 
feiture for  a  violation  of  the  laws  of  the  United  States;  and  that 
therefore  a  policy  on  a  vessel  pursuing  such  a  voyage,  was  not 
Vfldid,  or  legal  and  binding.  But  the  said  Judge  also  overruled  this 
objection  as  insufficient  to  bar  the  action.  Other  points  arose  at  the 
trial,  upon  which,  however,  it  is  unnecessary'  for  us  to  dwell;  be- 
cause &ey  are  in  no  shape  cognizable  by  this  Court  in  the  exercise 
of  its  appeUate  jurisdiction  over  the  judgments  and  decrees  of  the 
state  Courts,  under  the  85th  section  of  the  judiciary  act  of  1789,  ch. 
90.  The  jury  found  a  verdict  for  the  plaintiff,  (PoUeys,)  which  was 
confirmed  by  the  whole  Court;  and  judgment  passed  thereon  accord- 
ingly for  him. 

Two  questions  have  been  argued  before,  us.  The  first  is,  whether 
upon  the  face  of  the  record  any  case  is  made  out  for  the  exercise 
of  the  appellate  jurisdiction  of  this  Court  under  the  25th  section  of 
the  act  of  1789,  ch.  20.  The  next  is,  whether  the  state  Court  has  in 
feet  misconstrued  the  laws  of  the  United  Spates,  upon  the  points  in 
controversy  at  the  trial  to  the  prejudice  of  ^e  Insurance  Company. 

Ill  our  judgment  it  is  wholly  unnecessary  to  consider  the  last 
question,  because  we  are  of  opinion  that  upon  the  face  of  the  record 
no  case  is  shown  for  the  exercise  of  the  appellate  jurisdiction  of  this 
Court  The  only  clause  of  the  25th  section  of  the  judiciary  act  of 
1789^  ch.  20,  conferring  this'  appellate  jurisdiction,  which  is  appli- 
cable to  the  present  case,  is,  that  where  there  is  drawn  in  question 
in  the  state  Court  the  construction  ol  a  clause  of  a  statute  of  the 
United  States,  and  the  decision  of  the  state  Court  is  against  the  title, 
right,  privilege  or  exeAiption  set  up  or  claimed  by  either  party,  under 
tmt  clause  of  the  statute ;  the  settled  construction  of  this  Court  b, 
that  to  bring  any  case  within  the  reach  of  the  25th  section,  it  must 
appear  upon  the  face  of  the  record  of  the  state  Court,  either  by  ex- 

Sress  terms,  or  by  clear  and  necessary  intendment,  that  the  question 
id  actually  arise  in  the  state  Court,  not  that  it  might  have  arisen, 
or  have  been  applicable  to  the  case ;  and  that  the  question  was  ac- 
tually decided,  not  that  it  might  have  been  decided  by  the  state 
Court,  against  the  title,  right,  or  privilege,  or  exemption  set  up  by 
the  party.  If  therefore  the  decision  made  by  the  state  Court  is  upon 
the  face  of  this  record  entirely  consistent  with  the  construction  of  the 
statute  contended  for  by  the  party  appellant,  no  case  is  made  out  for 
the  exercise  of  the  appellate  jurisdiction  of  this  Coi^rt 
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Let  US  now  apply  this  doctrine  to  the  circumstances  of  the  present 
case.  ^The  fiM  objection  was  to  the  admission  of  the  enroUnent  of 
the  Mary  as  evidence  to  the  jnry  upon  the  grpund  that  it  was  '^con- 
trary  to  the  laws  of  the  United  States;"  meaning^undoubtedlyithat 
it  was  obtained  contrary,  to  the  requirements  of  the  act  of  Congress 
concerning  the  registering  and  recording  of  ships  or  vessels,  parsed 
on  the  31st  of  December,  1792,  ch.  45.  That  act,  in  the  14th  section, 
provides,  among  other  things,  that  when  any  ship  or  vessel  which 
shall  have  been  registered  piirsuant  to  the  act,  shall  be  altered  in 
form  or  burden  by  being  lengthened  or-built  upon,  or  from  one  de- 
nomination to  another,  by  the  mode  or  method  of  riging  or  fitting,  the 
ship  or  vessel  shall  be  registered  anew  by  her  former  name;  other- 
wise she  shall  cease  to  be  deemed  a  ship  or  vessel  of  the  United 
States :  and  upon  her  being  registered  anew,  the  former  certificate 
of  registry  is  to  be  delivered  up  to  the  collector :  and  if  not  so  deli" 
vered  up,  except  where  it  is  destroyed  or  lost  or  unintentionally  mis- 
laid, the  owner  is  made  liable  to  the  forfeiture  of  five  hundred  dol- 
lars. Now,  it  is  observable,  that  the  present  policy  cbntains  no 
warranty  or  representation  of  the  national  character  of  the  Mary ; 
and  therefore  the  only  assignable  reason  for  ofiering  the  new  enroll 
ment,  (as  it  is  called,)  meaning  the  new  certificate  of  registry,  in  evi- 
dence was  to  establish  the  ownership  of  the  vessel  to  be  in  PoUeys. 
For  this  purpose  it  was  clearly  admissible,  however  irregularly  of 
wrongfully  this  enrolment  may  have  been  obtained  at  the  custom- 
house. Tlie  Coiirt,  might,  therefore,  very  properly  have  admitted 
the  paper  in  evidence  for  this  purpose,  and,  for  aught  that  appears 
on  tne  record,  actually  did  so,  without  in  the  slightest  degree  contest- 
ing that  it  had  been  obtained  contiary  to  the  laws  of  the  United 
States.  In  this  view,  as* a  matter  of  evidence  proper  for  the  consi- 
deration of  the  junr  on  the  question  of  ownership,  it  .is  clear,  that  the 
decision  does  not  Kill  within  the  appellate  jurisdiction  of  this  Court, 
under  the  25th  section  of  the  act  of  17S9,  already  referred  to. 

Then  as  to  the  other  point.  The  objection  made  by  the  coimsel  for 
the  Insurance  Company  was,  that  the  schooner  (Mary,)  on  the  voy- 
age on  which  she  was  lost,  was  sailing  under  circumstances  render- 
ing her  liable  to  forfeiture  for  a  violation  of  the  laws  of  the  United 
States ;  and  that  therefore  a  policy  on  a  vessel  pursuing  such  a  voy- 
age was  not  valid,  or  legal  and  binding.  But  the  Judge  also  over-i 
ruled  this  objection,  as  insufTicient  to  bar  the  action.  The  objection 
was  founded  on  the  27th  section  of  the  ship  registry  act  of  1792,  ch. 
45,  above  referred  to ;  which  declares,  that  if  any  certificate  of  regis- 
try or  record  shall  be  fraudulently  or  knowingly  used  for  any  ship 
or  vessel  not  then  actually  entitled  to  the  benefit  thereof,  according 
to  the  true  intent  of  this  act,. such  ship  or  vessel  shall  be  forfeited  to 
the  United  States,^  with  her  tackle,  apparel,  and  furniture.  Trtie  ob- 
jection then,  as  insisted  on  by  the  counsel  for  the  Insurance  Com- 
pany, involved  two  distinct  propositions.  The  first  was,  that  the 
schooner  was  sailing  on  the  voyage  under  circumstances  which  ren- 
dered her  liable  to  iorfeiture.    The  second  was,  that  the  policy  on 
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her  was  therefore  void.  Now,  the  first  might  have  been  most  fully 
adniitted  by  thi  Court,  and  yet  the  second  have  been  denied,  upon 
(he  ground  that  the  policy  was  a  lawful  contract  in  itself,  and  only 
remotely  connected  with  the  illesal  use  of  the  certificate  of  re^istr^.; 
and  in^o  respect  designed  to  aid,  assist,  or  advance  any  such  ill^al 

Eurpose.  "We  all  laiow  that  there  are  cases  where  a  contract  may 
e  valid,  notwithstanding  it  is  remotely  ^nuected  with  an  indepen- 
dent illegal  transaction,  which,  however,  it  b  not  designed  to  aid  or 
promote.  The  case  of  Armstrong  vs.  Toler,  1 1  Wheat  R.  258,  pre- 
sented a  question  of  this  sort,  and  was  decided  in  £Bivour  pf  sudi  a 
contract  But  cases  might  easily  be  put,  where  the  doctrine  itself 
would  admit  of  a  far  more  simple  and  easy  illustration.  Suppose 
the  Maryha4  been  repaired  in  port,  and  the  shipwrights  had  known 
the  circumstances  under  which  she  had  obtained  the  new  certificate 
of  registi^ ;  would  they  in  consequence  of  such  knowledge  alone, 
have  lost  their  title  to  recover  for  their  own  work  and  labour  ?  Sup- 
pose a  vessel  had  been  actually  forfeited  by  some  antecedent  illegal 
ad,  are  all  contracts  fiAr  her  future  employment  void ;  although  there 
is  no  illegal  object  in  view,  and  the  fotfeiture  may  never  be  en- 
forced? 

In  order  to  bring  the  present  case  within  the  jurisdiction  of  this 
Court,  it  must  clearly  appear  on  the  &ce  of  the  record  that  the  state 

'  Court  did  decide 'against  the  construction  of  the  laws  of  the  Unit^ 
States,  insisted  on  by  the  Insurance  Company :  for  if  the  Court  did 
decide  in  favour  of  that  construction,  and  yet  held  the  policy  valid 
upon  other  grounds  consistently  with  that  decision,  we  have  nothing 
to  do  with  the' latter  point,  and  have  no  right  to  inquire,  whether  it 
was  a  just  application  of  the  general  principles  of  commercial  law,  or 
not  Now,  so  far  is  it  from  appearing  on  the  face  of  the  record,  that 
the  .state  Court  decided  against  the  construction  of  the  laws  of  the 
United  States,  insisted  on  by  the  Insurance  Company ;  that  the  con- 
trary may  be  fairly  inferred  from  the  language  of  the  Court  in  over- 
ruling the  objection.  The  objection  was  overruled  as  "  insufficient  to 
bar  the  action  ;**  that  is,  the  action  on  the  policy  was  still  maintain- 

.  able,  notwithstanding  the  Mary  ''  was  sailing  under  circumstances 
rendering  her  liable  to  forfeiture  for  a  violation  of  the  laws"  of  the 
United  States. 

In  the  exercise  of  the  appellate  jurisdiction  of  this  Court  over  the 
decisions  of  state  Courts,  we  are  not  at  liberty  to  resort  to  forced 
inferences  and  conjectural  reasonings,  or  possible  or  even  probable 
suppositions  of  the  points  raised  and  actually  decided  by  those  Courts. 
We  must  see  plainly  that  the  decision  was  either  directly  made  of 
some  matter  within  the  purview  of  the  25th  section  of  the  act  of  1 798 ; 
or  that,  the  decision  could  not  have  been  what  it  was  without  neces- 
sarily involving  such  matter.  In  the  present  case  we  can  arrive 
upon  the  record  at  no  such  conclusion.  The  consequence  is,  that 
the  cause  must  be  dismissed  for  want  of  jurisdiction. 

We  have  been  furnished  with  a  copy  of  the  opinion  of  the  leaitied 
Judges  in  the  state  Court  in  this  very  case  \  and  we  are  gratified  in 


JANUARY  TERM,  1839.  165 

[The  Ocean  Infortnoe  Companj  ft.  William  PoUajra.] 

finding  that  it  abundantly  confinns  the  deductiens  which,  we  have 
drawn  from  the  record.  But  it  is  proper  to  add,  that  that  opinion, 
if  it  had  been  otherwise,  could  not  have  had  any  influenee  upon  our 
prisent  opinion ;  since  it  constitutes  no  part  of  the  record;  ^M  it  is 
to  the  record,  and  the  record  only,  that  we  can  resprt  to  ascertain 
our  appellate  jurisdiction  in  cases  of  this  sort. 

The  writ  of  error  is  accordingly  dismissed  for  want  of  jurisdiction. 
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her  was  therefore  void.  Now,  the  first  might  have  been  most  fiilly 
admitted  by  thi  Court,  and  yet  the  second  have  been  denied,  upon 
(he  gromid  that  the  policy  was  a  lawful  contract  iiu  itself,  and  only 
remotely  connected  with  the  illegal  use  of  the  certificate  of  registry ; 
and  in^o  ren>ect  designed  to  aid,  assist,  or  advance  any  such  illegal 

Eurpose.  We  all  Imow  that  there  are  cases  where  a  contract  may 
e  valid,  notwithstanding  it  is  remotely  connected  with  an  indepen- 
dent illegal  transaction,  which,  however,  it  is  not  designed  to  aid  or 
promote.  The  case  of  Armstrong  vs.  Toler,  1 1  Wheat.  R.  258,  pre- 
sented a  question  of  this  sort,  and  was  decided  in  favour  pf  sudi  a 
contract  But  cases  might  easily  be  put,  where  the  doctrine  itself 
would  admit  of  a  far  more  simple  and  easy  illustration.  Suppose 
the  Mary  ha4  been  repaired  in  port,  and  the  shipwrights  had  loiown 
the  circumstances  under  which  she  had  obtained  the  new  certificate 
of  registi^ ;  would  they  in  consequence  of  such  knowledge  alone, 
have  lost  their  title  to  recover  for  their  own  work  and  labour  ?  Sup- 
pose a  vessel  had  been  actually  forfeited  by  some  antecedent  illegal 
ad,  are  all  contracts  fe'r  her  future  employment  void ;  although  there 
is  no  illegal  object  in  view,  and  the  fotfeiture  may  never  be  en- 
forced? 

In  order  to  bring  the  present  case  within  the  jurisdiction  of  this 
Court,  it  must  clearly  appear  on  the  &ce  of  the  record  that  the  state 
'  Court  did  decide '^against  the  construction  of  the  laws  of  the  United 
States,  insisted  on  by  the  Insurance  Company :  for  if  the  Court  did 
decide  in  favour  of  that  construction,  and  yet  held  the  policy  valid 
upon  other  grounds  consistently  with  that  decision,  we  have  nothing 
to  do  with  the' latter  point,  and  have  no  right  to  inquire,  whether  it 
was  a  just  application  of  the  general  principles  of  commercial  law,  or 
not.  Now,  so  far  is  it  from  appearing  on  the  face  of  the  record,  that 
the  .state  Court  decided  against  the  construction  of  the  laws  of  the. 
United  States,  insisted  on  by  the  Insurance  Company ;  that  the  con- 
trary may  be  fairly  inferred  from  the  language  of  the  Court  in  over- 
ruling the  objection.  The  objection  was  overruled  as  ^'  insufficient  to 
bar  the  action ;''  that  is,  the  action  on  the  policy  was  still  maintain- 
.able,  notwithstanding  the  Mary  <<  was  sailuig  under  circumstances 
rendering  her  liable  to  forfeiture  for  a  violation  of  the  laws*'  of  the 
United  States. 

In  the  exercise  of  the  appellate  jurisdiction  of  this  Court  over  the 
decisions  of  state  Courts,  we  are  not  at  liberty  to  resort  to  forced 
inferences  and  conjectural  reasonings,  or  possible  or  even  probable 
suppositions  of  the  points  raised  and  actually  decided  by  those  Courts. 
We  must  see  plainly  that  the  decision  was  either  directly  made  of 
some  matter  within  the  purview  of  the  25th  section  of  the  act  of  1 798 ; 
or  that,  the  decision  could  not  have  been  what  it  was  without  neces- 
sarily involving  such  matter.  In  the  present  case  we  can  arrive 
upon  the  record  at  no  such  conclusion.  The  consequence  is,  that 
the  cause  must  be  dismissed  for  want  of  jurisdiction. 

We  have  been  furnished  with  a  copy  of  the  opinion  of  the  learned 
Judges  in  the  state  Court  in  this  very  case  \  and  we  are  gratified  in 
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finding  that  it  abundantly  confinns  the  deductiens  which,  we  have 
drawn  firom  the  record.  But  it  is  proper  to  add,  that  that  opinion, 
if  it  had  been  otherwise,  could  not  have  had  any  influenee  upon  our 
prisent  opinion ;  since  it  constitutes  no  part  of  the  record;  cdid  it  is 
to  the  record,  and  the  .record  only,  that  we  can  resprt  to  ascertain 
our  appellate  jurisdiction  in  cases  of  this  sort. 

The  writ  of  error  is  accordingly  dismissed  for  want  of  jurisdiction. 
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John  Walksb,  Appsllamt,  vs.  George  Parker  akd  othxrs, 

Appellees. 


Th0 


testator  devised  to'fais  wife  one-tfaiid  of  his  penoml  estate  fbrerer,  for  her  own  proper 
e  and  benefit,  and  also  ono-third  of  all  his  real  estate,  during  her  KSMimft,  and  m  die 
event  of  her  dnth,  all  the  right  in  real  nroperty  bequeathed  to  her  should  be,  and  by  die 
will  is,  declared  to  be  vested  in  his  infiint  son.  The  testator  then  prooeeded  to  devise 
sondiy  lots  snd  houses  to  his  mother,  his  asters,  his  brothers,  separately,  and  his  son. 
Theee  are  given  to  their  respective  deviseee  «  as  their  propeity  forever.  He  then  d^ 
vised  die  balance  of  his  real  estate  to  his  infont  son,  ''forever,"  believed  to  be  crrtahi 
lots  specified  in  the  vrill.  Hel^,  that  the  wifo  took  under  the  vriil,  one-third  of  all  the 
real  estate  of  the  testator,  during  her  US^  and  that  his  son  took  a  foe  simple  in  oncndiird 
of  the  propeity  given  to  the  brothers  and  sisters  of  the  testator,  subject  to  the  devise  to 
his  mother,  and  a  fee  simple  in  all  the  real  estate,  spedficaUj  devised  to  hun,  subject  to 
t^  devise  of  one-third  to  his  mother,  during  her  life. 
The  devisee  of  one  of  the  lots  devised  to  him  forever,  which  the  Court  held  was  subject  to 
•die  right  to  one^hird  in  the  vrife  of  the  devisor,  and  one-third  after  her  decease,  in  fee  to 
die  eon  .of  die  devisor,  cannot,  by  a  proceeding  in  Chancery,  compel  a  saleof  the  property 
devised,  or  apartitbn;  without  the  Court  are  satisfied  it  vrould  be  for  the  benefit  of  the 
infeht  son  to  make  suc|i  sale,  and  without  the  consent  of  all  the  odier  parties  interested 
m  die  property. 

APPEAL  from  the  Circuit  Court  of  the  United  S^tes  for  the 
county  of  Washington,  in  the  District  of  Columbia, 

The  appellant;  John  Walker,  filed,  a  bill  in  the  Circuit  Court  of 
the  county  of  WaAington,  stating  that  James  Walker,  late  of  Wash- 
ington, by  his  last^ill  and  testament,  had  bequeathed  to  him  and  to 
his  then  wife^  Ann  Sophia  Walker,  since  intermarried  with  George 
Parker,  one-third  of  his  real  estate,  during  her  life^  and  in  the  event 
of  her  death,  all  the  right  bequeathed  to  her  is  declared  to  be  vested 
in  his  infant  son,  James  Walker.  James  Walker,  the  son,  claims 
the  right  in  fee  simple,  after  her  death,  of  the  portion  of  the  estate 
devb^  by  the  testator  to  his  wife.  The  testator  in  a  subsequent 
part  of  his  will,  bequeathed  other  parts  of  his  estate  in  fee  to  other 
persons;  and  among  them  to  his  said  infant  son,  James  Walker. 
The  bill  then  states  the  particular  estates  devised  by  the  will  to  the 
complainant  himself,  and  the  others  of  the  family  of  the  testatpr ; 
and  alleges  the  same  to  have  been  devised  to  them  in  fee  simple^ 
free  and  clear  of  any  right  of  the  widow  of  the  testator,  or  of 
his  son. 

Ann  Sophia  Parker,  who  was  the  wife  of  the  testator,  James 
Walker,  and  her  present  hu^and,  George  Parker,  the  bill  states, 
insist  upon  the  right  of  the  said  Ann  to  one-third  of  the  lots  and 
houses  bequeathed  by  the  will ;  and  refuse  to  permit  the  complainant 
to  dispose  of  the  same,  and  claim  a  right  to  exact  one-thira  of  the 
rents  thereof,  and  to  have  a  right  to  rent  the  ^ame  as  they  please. 

The  bill  proceeds  to  state,  that  the  complainant  is  advised  that 
Ann  Sophia  Parker  and  her  husband,  have  ho  right  in  the  lots  held 
by  him  under  the,  will  of  James  Walker,  nor  has  any  other  persou 
a  right  to  them  to  his  prejudice ;  but  should  the  Court  think  differ- 
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ently,  the  bill  states,  that  the  propertjr  cannot  be  divided  wiAout 
great  iiyury ;  and  that  the  complainant  is  desirous  to  sellihe  lots  and 
propertjr  devised  to  hinii  and  those  under  whom  he  holds.  Tl]^ 
complamant  states,  that  he  is  desirous  to  have  the  exclusive  control 
of  his  own  property ;  apd  that  if  the  said  Ann  Sophia  has  a  right 
of  dower  in  the  property,  he  asks  that  the  same  be  assip^ied  to  her; 
and  that  the  rights  of  the  minor  be  assigned :  and  if  this  cannot  be 
done,  that  the  property  be  sold,  and  out  of  the  p^roceeds  of  the  sale, 
an  equivalent  be  allowed  for  their  interest  therein. 

The  bill  asks,  that  Ann  Sophia  Parker,  and  the  infant  son  of  the 
testator,  and  his  testamentary  guardian,  be  enjoined  from  setting  up 
any  claim  to  the  property  held  by  him,  or  to  which  he  is  entitle<]^ 
under  the  will  of  James  Walker ;  and  that  he  may  be  quieted  in 
his  possession  and  enjo]rment  of  the  preipises.  Tiie  bill  also  asks 
for  further  a^nd  general  reli^fl 

The  will  of  James  Walker  was  made  on  the  17th  day  of  Sep* 
tember,  1836,  and  admitted  to  probate  on  the  25th  day  of  Septem- 
ber, in  the  same  year. 

The  material  parts  of  the  will  are  the  following : 

<<  I  bequeath  and  give  to  my  dearly  beloved  wife,  Ann  Sophia 
Walker,  one-third  of  the  whole  of  my  personal  estate,  forever,  for 
her  own  proper  use  and  benefit ;  slnd  also  onorthird  of  all  my  real 
estate,  during  her  lifetime;  and  in  the  event  of  her  death,  all  the 
right  in  real  property  hereby  bequeathed  to  her  shall  be,  and  is 
hereby  declared  to  be  vested  in  my  dear  and  in&nt  son,  James 
Walker. 

<<  I  bequeath  and  give  to  my  dearly  beloved  brother,  John  Walker, 
forever,  all  of  lot  numbered  six,  in  square  one  himdred.  and  six, 
with  the  two-story  brick  house,  back  building,  and  all  appurtenances 
thereto  belonging. 

^I  bequeath  and  give  to  my  dearly  beloved  brother,  Lewis 
Walker,  forever,  lots  twentv-three,  twenty-four,  and  twenty-five,  in 
square  numbered  one  hundred  and  six,  together  with  a  two-story 
brick  building,  with  a  basMient' story,  back  building,  and  all  ap- 

1>urtenances  thereto  belonging,  and  erected  on  one  or  more  of  said 
ots. 

"I  bequeath  and  give  to  my  dearly  beloved  brother,  Henry 
Walker,  forever,  lot  numbered  six,  in  square  four  hundred  and 
three,  together  with  the  improvements  thereon  erected,  and  appur- 
tenances thereto  belonging. 

"I  bequeath  and  give  to  my  dearly  beloved  sister,  Margaret 
Peck,  lots  numbered  twenty-one,  twenty-two,  twenty-six,  wd 
twenty-seven,  in  square  numbered  one  hundred  and  six,  together 
with. a  two-story  frame  house  erected  on  lot  number  twenty^eeven, 
as  her  property  forever. 

^  I  beqileath  and  give  to  my  dearly  beloved  sister,  Louisa  Bal- 
lard, forever,  lot  numbered  four,  in  square  numbered  four  hundred 
and  thirty-two,  together  .with  the  three-story  brick  house  erected 
ttiereon,  and  all  the  appurtenances  thereto  belonging. 
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^t  bequeath  and  give  to  my  dearly  beloved  sifter,  Sarah  M^Cal- 
lion,  part  of  lot  numbered  eight,  in  square  numbered  seventy-four, 
together  with  the  frame  house  erected  thereon,  as  her  property 
fotever. 

<<  I  bequeath  and  give  to  my  dear  and  infant  son,  James  Walker, 
lot  numbered  twenty-two,  in  square  numbered  three  hundred  and 
fifty-two,  together  with  two  two-story  brick  houses,  and  other  build- 
ings thereto  belonging,  as  his  property  forever.  I  also  bequeath 
and  give  to  my  infant  son,  James  WaUcer,  forever,  the  balance  of 
my  real  estate,  believed  to  be  and  to  consist  in  lots  numbered  six, 
eight,  and  nine,  with  a  house,  part  brick  and  part  frame,  erected  on 
one  of  said  Tots,  in  square  one  hundred  and  sixteen ;  lots  thirty*, 
one,  thirty-two,  and  thirty-tluree,  in  square  numbered  one  hundred 
and  forty,  and  a  slaughter-house  erected  on  one  of  said  lots ;  lots 
numbered  eight  and  eleven,  in  square  numbered  two  hundred  and 
fifty ;  and  lot  numbered  twenty-eight,  in  square  numbered  one  hun- 
dred and  seven.  And  further,  I  bequeath  and  ^ve  to  my  infant 
son,  James  Walker,  one  thousand  dollars,  to  be  paid  out  of  my  per- 
sonal estate  to,  and  applied,  at  the  discretion  of  his  guardian,  here- 
inafter appointed,  for  the  education  of  my  son,  James  Walker.  The 
balance  of  my  personal  estate,  whatever  it  may  be,  I  desire  shall 
be  eg;aally  divided  between  my  mother,  Dorcas  WaUcer,  my  sister, 
Sarai)  M^Callion,  and  my  brothers,  John,  Lewis,  and  Henry 
WaQcer.*' 

The  defendants  all  answered,  (including  the  minor  James  Walker, 
whose  answer  is  put  in  by  George  Cover,  under  a  special  appoint- 
ment Of  him  by  the  Court  to  answer  for  said  infant,)  and  substan- 
tially admit  the  facts  stated  in  said  bill ;  but  they  all,  with  the  ex- 
ception of  Peck  and  wife,  aver  that  the  property  cannot  be  divided 
without  prejudice,  and  refuse  to  isigree  to  a  sale. 

The  case  being  submitted  on  bill,  answers,  and  exhibits,  the  Court 
dismissed  the  bill :  from  which  dismissal  this  appeal  was  taken  by 
the  complainant. 

The  case  was  argued  by  Mr.  Brent,  Jun.,  and  Mr.  Key,  for  the 
ap|>ellant ;  and  by  Mr.  Bradley,  with  whom  was  Mr.  Red^n,^  who 
submitted  a  printed  argument,  for  the  appellees. 

For  the  appellant,  it  was  contended : 

1.  That  the  Court  has  jurisdiction  of  this  case  under  the  circum- 
stances. 

2.  That  neither  the' widow,  Ann  Sophia,  nor  the  infimt,  James 
Walker,  has  any  right,  under  the  will,  in  the  property  devised  to 
the  complainant 

3.  That  even  if  the  Court  shall- think  the  widow  has  one-third  of 
each  specific  Mot  devised  by  the  testafor,  yet  the  infant,  James 
Walker,  has  under  the  will  no  greater  estate  or  interest  in  the  com- 
plainant's property  than  a  life  estate ;  and  that  the  Court  ^ould  have  ' 
so  decided. 

4.  That,  as  the  bill  makes  an  alternative  prayer,  the  Court  should 
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have  ordered  partition  between  these  tenants  in  common,  if  they 
are  so  on  a  true  construction  of  the  will ;  or  a  sale,  if  a  partition 
could  not  be  made. 

Mr.  Brent  and  Mr.^ey  contended,  that  the  devise  in  the  will  of 
James  Walker  was  ot  one-third  of  third  of  the  r^al  estate  in  vsdue ; 
and  this  was  to  be  made  up  out  of  the  residuary  edta^te.  If  it  can 
be  shown  that  there  is  a  fund  which  can  be  made  to  contribute,  it 
should  be  brought  in.  The  principle  of  law  is,  that  where  there  is 
a  charge  on  the  real  estate,  the  residuary  estate  is  fifst  to  be  taken 
to  satisfy  it ;  and  until  this  is  exhausted,  the  real  estate  is  not  charge- 
able. Cited,  3  Paige's  Chancery  Rep.  316.  This  is  a  case  in  which 
a  Court  of  Chancery  will  bring  in  the  residuary  estate,  in  order  to 
carry  into  effect  the  several  purposes  of  the  testator. 

As  to  the  rights  of  the  in&nt  son  of  the  testator,  it  was  argued, 
that  he  took  nothing  in  the  property  given  to  the  wife,  after  her 
death.  The  words  **  forfever,"  which  are  used  in  the  bequests  to 
others,  are  not  used  in  the  devise  to  liim  of  the  property  given  to 
his  mother.  Cited,  Russel  i;^.  Milner,  4  Eng.  Chan.  Rep.  549. 
664.  2  Harris,  and  John.  143.  <<  All  the  right"  given  by  the  will 
to  his  son,  is  all  the  right  in  the  real  estate  given  4he  widaw. 

Under  the  laws  of  Maryland,  the  Chancellor  may  irl  such  >a  case  as 
this,  decree  a  sale  of  the  property.  Act  of  178Ai.  ch.  72,  sf^fi.  12. 
Act  of  1794,  ch.  60,  sec.  8.  But  if  the  devises  of  the  testator/s  Nvill 
are  construed  to  give  the  appellees  the  estates  th^y  claim,  the  com- 
plainant has  a  right  to  a  partition.  A  bill  for  a  partition  is  a  matter 
of  right,  when  a  title  is  shown  in  the  complainaiit.  Jeremy  on 
Equity  Jurisdiction,  303.    Ambler,  236. 

It  ought  not  to  be  considered  that  it  was  the  intention  of  the 
testator  to  give  one-thkd  of  aU  his  estate  to  his  ton.  It  was  \ 
large  property,  and  he  meant  to  give  a  liberal  portion  of  it  to  others 
of  his  family. 

For  the  appellees,  it  was  argued; 

The  widow  and  in&nt  son  of  James  Walker  contend,  that  they- 
are  entitled,  under  the  first  devisie  in  his  will,  to  one  undivided  third 
of  the  whole  of  his  real  estates, — ^the  widow,  fi>r  life,  and  the  son 
in  fee.  The  complainant,  a  devisee  of  part  of  his  real  estate,  denies 
the  right  of  the  widow  and  son. 

The  first  difficulty  arises  out  of  this  denial.  The  proceeding  is 
in  chancery,  under  the  acts  of  assembly  of  1785,  ch.  72,  sec.  12,  and 
1794,  ch.  60,  sec.  8.  The  first  act  authorizes  the  Court  to  decree  a 
sale,  where  an  ^^infitnt"  has  a  joint  interest  or  interest  in  commoh 
with  any  other  person,  on  its  appearing  to  the  Chancellor  <Uhat  it 
will  be  for  the  interest  and  advantage  both  o{  the  infant  and  of  the 
o'thto  person  to  sell,"  &c.  The  second  act,  in  the  same  case,  where 
an  inumt  is  4x>ncemed,  authorizes  a  partition.  X^e  complainant 
denies  that  the  infont  in  this  case  has  any  estate  or  interest  in  the 
property  in  controversy. 
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But  it  is  onlv  where  an  in£uit  is  coneemedi  that  the  Court  is  au- 
thorizedy  by  these  acts,  to  decree  either  partition  or  sale.  Does 
the  complainant  make  a  case  for  the  action  of  the  Court,  with- 
out admitting  that  the  infant  has  some  estate  in  the  premises? 
And  may  not  the  decree  dismissing  the  complainant's  bill,  be  sus- 
tained on  the  ground  of  tus  own  denial  of  the  infimt's  right  ? 

The  8th  sec  of  the  act  of  1786;  ch.  45,  to  direct  descents,  has  no 
application.  It  relates  to  a  case  of  intestacy,  and  to  the  common 
law  side  of  the  Court.  This  is  the  case  of  a  devise,  and  the  proceed- 
ing is  by  bill  on  the  chancery  side  of  the  Court,  under  the  two  acts 
above  mentioned. 

The  only  ground  on  which  an  application  for  a  petition  can  be 
made,  is  that  it  is  for  the  benefit  of  all  the  parties.  'This  is  denied, 
and  no  proof  was  made  to  sustain  this  allegation  in-  the  bill 

But  the  widow  and  son  are  entitled  to  one  undivided  third  of 
tt^e  house  and  lots  in  this  suit  under  the  wilL  The  primary 
intention  of  the  testator  is  to  provide  for  his  wife  and  son. 
With  this  view,  he  first  carves  out  of  his  whole  rekl  estate  one- 
third,  and  ^ves  it,  by  the  first  clause  of  his  will,  to  his  wife,  for 
life ;  ^'  and  m  the  event  of  ner  death,  all  tfie  right  in  real  property 
hereby  bequeathed  to  her,  shall  be  vested  in  my  infant  son."  ^  In 
Uie  event  of  her  death,''  means  after  her  death ;  and  the  words 
^  hereby  bioqueathed,"  refer  to  the  real  property,  and  not  to  the  right 
or  estate,  given  to  her.  ^.  Right  in  real  property,''  are  words 
large  enough  to  pass  a  fee.  Nicholls  vs.  Butcher,  18  Yes.  193.  16 
Ektst,  221.  6  Cru.  Dig.  240.  Newkirk  vs.  Newkirk,  2  Caines' 
Rep.  345. 

The  testator  then  goes  on,  and  gives  a  particular  house  and  lot  to 
the  complainant ;  and  the  residue  of  his  real  estate  he  gives  to  his 
son,'  first  by  a  ^ecific  devise,  and  then  by  a  residuary  clause. 

The  words  of  the  first  devise,  disposing  of  the  third  in  his  whole 
estate,  are  clear.  Effect  must  be  given  to  ever^  expression  in  a 
will,  if  possible.  Smith  vs.  Bell,  6  Peters,  76.  Ram.  on  Wills,  97. 
Law  Lit).  No.      p.  6B. 

It  is  said  that  the  devise  of  that  third  is  inconsistent  with  the  de* 
vise  to  the  complainant  of  the  house  and  lots.  The  cases  of  incon- 
sistency put  in  Cruise  (6  Cru.  Dig.  164, 408)  are,  where  the  whole 
of  an  estate  is  given  to  one,  and  the  whole'  ot  the  aame  estate  is,  by 
a  subsequent  dause,  given  to  another.  But  here  the  whole  of  the 
lots  claimed  by  the  complainant  is  not  given,  first  to  the  wife  and  son, 
and  then  to* the  complainant;  one-third  only  is  given  by  the  first 
devise  to  the  wife  ana  son,  leaving  two-thirds  to  pass,  by  the  second 
devise  to  the  complainant 

And  this  was  the  meaning  of  the  testatot.  He  intended  tttf^  his 
wife  should  take  one-third,  and  the  complainant  aU  that  wsii  ieik: 
as  if  he  had  said  that  the  gift  in  the  second  devise  diall  be  subject 
to  the  part  of  the  lots  he  ha4  previously  ffiven  by  the  first  devise. 
It  was  not  necessary  he  should  say  exprMuy^  in  the  latter  clause,  that 
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the  gift*  thereby  made  t^as  to  be  subject  to  the  gift  made  by  the 
former.    It  is  necessarily  implied. 

The  objection  of  inconsistency  applies,  if  at  all,  as  forcibly  to  the 
wife  as  to  the  son.  But  can  it  be  doubted  that  she  takes  one-third 
of  the  whole  of  the  real  estate  under  the  first  clause  of  the  first  de- 
vise  ?  And  do  not  the  words  of  the  second  clause  give  that  third, 
after  her  death,  to  the  son,  with  as  much  clearness  as  the  preceding 
words  give  it  to  the  wife  ? 

Does  the  wife  take  one-third  in  the  lots. given  to  the  son  by  the 
specific  devise  in  his  favour?  How <;an  she,  if  the  complainant's 
rule  of  construction  is  to  preyail  ?  Is  there  any  substanticd  dif- 
ference in  the  words  of  devise?  To  say  that  the  complainant 
shall  take  the  whole  of  this  house  and  lot,  would  be  to  say,  that 
the  wife  shall  not  take  one-third  of  the  whole  real  estate,  butone^ 
third  of  part  only. 

Our  construction  makes  the  whole  will  harmonize,  and  gives  ope- 
ration to  every  clause.  It  makes  the  first  devise  dispose  of  one- 
third  of  the  premises  to  the  wife  and  son,  and  the  second,  of  the 
remaining  two-thirds  to  the  complainant  Their  construction 
requires. the  total  rejection  and  expunging  from  the  will  of  the 
clause  in  favour  of  the  son.  Give  the  complainant  tfie  whole 
of  thesd  premises,  and  there  would  be  nothing  upon  which  that 
cle^use  could  operate.  The  son  would  take  the  Jots  specifically 
devised  to  him,  under  the  devises  in  his  favour,  or  as  heir  at  law. 
Unless  the  second  clause' of  the  first  devise  had  been  iiiserted,  the 
third  of  the  premises  in  controversy,  given  to  the  wife  for  life, 
would,  on  her  death,  have  vested  in  die  complainant;  It  could 
be  inserted  for  no  other  purpose  than  to  intercept  that  third,  and 
vest  it  in  the  son. 

If  that  clause  be  a  kind  of  residuary  devise,  it  is  so  of  one-third 
only ;  and  the  subsequent  specific  devises  would  not  derogate  from 
it,  so  long  as  thete  was  any  thing  for  those  devises  to  operate  on. 

Suppose,  then,  that  the  wife  and  son  are  entitled  to  one  undivided 
third  part  of  the  house  and.  lots  in  question;  were  the  Court  right 
in  disipissin^  the  bill  ?  The  proceeding  is  under  the  two  acts  of  '85 
and  '94,  which  authorize  a  sale  or  partition,  on  the  Court's  being 
satisfied  that  it  would  be  for  the  interest  and  advantage  of  the 
infant  and  other  person  to  sell,  &c  The  complainant  ought  to  have 
proved  that  fact  In  the  case  of  an  infant^  nothing  can  be  taken  for 
granted.  But  the  answer  denies  that  it  would  be  for  the  infant's 
interest  and  advantage  to  have  the  house  and  lots  in  question 
divided  and  sold ;  which,  is  responsive  to  the  bill. 

There  is  no  proof  that  the  Court  could  not  therefore  be  satisfied 
that  it  was  for  the  advantage  of  the  infiant  and  other  party,  that 
there  should  be  a  division  or  sale,  and  could  not  so  decree. 

Mr.  Justice  M'Lxam  delivered  the  opinion  of  the  Court : 
This  is  an  appeal  from  the  decree  of^die  Circuit  Court  for  the  Dis* 
trict  of  Columbia. 
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The  comt>lainant  filed  his  bill,  stating  tha^  as  devisee  of  James 
Walker,  he  claims  the  fee  in  lot  numbered  six,  in  square  one  hun- 
£(red  and  SiX,  with  all  the  improvements  thereon,  in  thd  ci^  of 
Washington ;  and  also  under  a  deed  firoM'Margaret  and  ^ames  Pecky 
lots  numbered  twenty-one  and  twenty-two,  in  the  sapie  square, 
which  lots  were  devised  to  the  said  Margaret  in  the  same  will.  And 
that  the  wife  of  the  devisor,  since  intermarried  with  George  Parker, 
claims. under  the  will  one-third  of  ^le  above  property  during  her 
life,  and  that  at  her  death  it  shall  go  to  the  son  of  the  deceased  named 
in  the  will. 

And  the  complainant  insists  that  he  is  entitled  to  the  whole  of  the 
property,  free  from  the  claims  of  the  wife  of  the  devisor  or  her  son: 
and  he  prays  that  the  Court  may  so  decree.  But  if  the  Court  should 
think  that  he  is  only  entitled  to  two-thirds  of  the  property,  then  he 
asks  a  division  of  it,  or  that  it  may  be  sold,  as  shall  be  deemed  pro- 
per. 

The  wife  of  the  devisor  and  her  present  husband,  and  the  infetnt 
son,  by  guardian,  assert  their  interest  in  one-third  of  the  premises  in 
tfieir  ailswers ;  and  are  opposed  to  a  sale  or  division  of  the  property 
because,  among  other  reasons,  it  would  be  prejudicial  to  the  interest 
of  the  infant  son  and  devisee  of  the  deceased. 

Almost  every  part  of  the  will  has  some  bearing  on  the  question 
raised  by  the  complainant 

In  his  first  devise,  the  testator  says,  '^  1  bequeath  and  give  to  my 
dearly  beloved  wife,  Ann  Sophia  Walker,  one-third  of  tl^  whole  of 
my  personal  estate  forever,  ^r  her  own  proper  use  and  benefit;  and 
also  one-third  of  my  real  estate  during  her  lifetime;  and  in  the  event 
of  her  death,  all  the  right  in  real  property  hereby  bequeathed  to  her, 
shall  be,  and  is  hereby,  declared  to  be  vested  in  my  dear  and  infant 
Sony  Jam^s  Walker." 

He  then  gives  to  his  mother,  ^  forever,"  a  certain  lot  with  its  im- 
provements. And  then  foUows  the  devise  to  the  complainant  in 
these  words :  '^  I  bequeath  and  give  to  my  dearly  beloved  brother, 
John  Walker,  for  ever,  all  of  lot  numbered  six,"  &c.  The  devise  of 
the  two  lots  to  Margaret  Pedc  is,  that  they  shall  be  ^  her  property 
forever." 

Several  other  devises  of  real  property  are  made  in  the  same  form, 
to  his  brothers  and  sisters ;  and  then  he  says,  ^  I  bequeath  and  give 
fo  my  dear  in&nt  son,  James  Walker,  lot  numbered  twenty-two,  in 
square  numbered  three  hundred  and  fifty-two,"  &c  *^  I  also  bequeath 
to  him  forever,  the  balance  of  my  real  estate,  believed  to  be  and  to 
consist  in  lots  numbered  six,  ei^ht  and  nine,  in  square  one  hundred 
and  nxteen,  lots  thirty-one,  durty-two  and  thirty-thr^e,  in  square 
liumbered  one  hundred  and  fortv ;  lots  numbered  eight  and  eleven 
in  square  numbered  two  hundred  and  fifty,  and  lot  numbered  twenty*^ 
eight  in  square  numbered  one  hundred  and  seven." 

It  is  contended  by  the  counsel  for  the  complainants,  that  the  q^ 
ciilc  devises  to  the  brothers  and  sisters  of  the  deceased,  show  his  m- 
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tentioii  to  sire  to  them  the  property  devisedy  clear  of  all  encmn<» 
.  brance;  and  that  the  devise  of  tne  real  estate  to  the  widow,  must 
be  $ati8fied  out  of  the  residuary  devise  to  the  infimt  son  of  the 
deceased 

The  devises  are  inconsistent  with  each  other,  but  they  are  not  en« 
tirely  so.  The  whole  of  any  specific  property  is  not  devised  to  each 
of  two  devisees.  The  devise  of  one-third  of  his  real  estate  to  his 
wife,  and  at  her  death  to  his  son,  is,  to  this  extent,  inconsistent  with 
the  specific  devises  which  follow,  and  which  dispose  of  all  Us  real 
estate. 

The  devise  of  the  '^balance''  of  his  real  estate  to  his  infant  son, 
goes  on  to  describe  j)articularly  the  property. 

From  lus  first  devise  to  his  wife,  there  can  be  no  doubt  that  the 
testator  intended  to  give  her  what  the  law  allowed  her  to  take. 
And  it  cannot  be  supposed  that  by  the  subsequent  specific  devises, 
he  designed  to  defeat  this  arrangement  It  is  equally  clear  that  he 
intended,  on  the  death  of  his  w^e,  that  the  property  devised  to  her 
should  go  to  his  son. 

The  construction  urged,  that  '^all  the  right  in  real  property 
hereby  bequeathed  to  her,"  shall  go  to  his  son,  ipeans  a  life  estate 
only  in  one-third  of  the  real  property,  to  the  son,  cannot  be 
sustained.  The  words,  <<all  the  right,''  fairly  import  the  entire 
or  perfect  right,  **  in  the  real  property  given  to  hia  wife."  This 
reference  to  the  devise  to  the  wife,  is  descriptive  of  the  extent  of 
the  property  to  be  vested  in  fee  in  the  son.  The  right  of  his  wife 
was  to  terminate  at  her  death,  and  it  would  be  inconsistent  to  sup-* 
pose  that  the  testator  would  dispose  of  the  same  right,  and  no  more, 
to  his  son. 

This  devise  to  his  wife  and  son  is  a  leading  devise  in  the  will.  It 
was  first  in  the  mind  of  the  testator,  and  must  limit  and  control  the 
other  devises.  The  devises  to  the  son  are  as  specific  as  thdse  to 
other  persons ;  and  there  would  seem  to  be  little  or  no  cround  for 
the  construction,  that  the  devise  to  the  wife  must  be  satisfied  out  of 
the  devises  to  the  son.  One-third  of  the  entire  real  estate  is  given 
to  the  wife,  a^d  on  her  deatfi  this  third  goes  to  the  son ;  and  in  the 
conclusion  of  the  will  certain  lots  are  also  specifically  devised  to  the 
son.  The  son,  in  common  with  the  other  devisees,  takes  the  lots 
specifically  devised  to  him,  subject  to  the  devise  of  one-third  to  his 
mother,  and  at  her  dea,th  he  takes  this  third  of  these  lots ;  and  on6« 
third  of  each  specific  devise  in  the  wUL 

ThisiMi^nstruction  gives  efiect  to  the  different  devises  of  the  will; 
and  it  would  seem  to  be  the  only  mode  by  which  the  iatention  of 
the  testator  c^n  be  effectuated.  And  it  is  in  accordance  with  that 
well  settled  rule  in  the  construction  of  wills,  which  regards  the  in- 
terest of  the  h^ir  at  law. 

With  the  exception  of  the  devises  to  the  wife  and  son,  s^ll  the  de^ 
rises  are  coUateml,  and  take  the  property  from  tf\e  line  of  descent 
established  by  law. 
r  2 
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If  the  complainant  can  hold  the  lots  claimed  by  him  free  fimn  the 
devise  to  the  wife  of  the  testator,  by  the  same  rule  ev^ry  other  de- 
visee 4n  the  will  must  hold  in  the  same  manner.  And  ftds  would 
defea^  the  leading  devise,  for  the  entire  real  estate  is  q>ecifically  ^iis- 
posed  of  in  the  will. 

If  the  devise  to  the  wife  be  thrown  upon  the  specific  devises  to 
the  son,  it  not  only  violates  the  rule  which  it  is  claimed  exempts 
the  specific  devises  from  this  devise  to  the  wife ;  but  supposes 
th^t  the  testator  first  devises  to  his  wife  and  son  one-third  of  his 
real  estate,  and  then  at  the  conclusion  of  hit  will  ^ves  ^pecifie 
dev^ises  to  his  son,  which  are  intended  wholly  as  to  him  to  annul  tbe 
first  devise. 

This  construction  would  do  injustice  to  the  lanjgfUlLge  of  the  testa^ 
tor,  and  defeat  his  intention. 

Had  the  widow  taken  a  life  estate  under  the  law,  her  interest  of 
one-third  would  liave  extended  to  every  part  at  Ae  real  property 
of  her  deceased  husband.  And  as  the  devise  is  made  in  as  gene- 
ral terms  as  the  statute  which  gives  dower,  it  must  have  the  same 
effect. 

This  construction  of  the  will  defeats  the  main  object  of  the  com- 
plainant's bill.  But  his  counsel  insists  that  the  part  devised  to  the 
wife  should  be  set  off,  or  the  sale*  of  the  property  ordered. 

The  bill  does  not  seem  to  have  been  framed  with  a  view  to  a  par- 
tition or  sale  of  the  estate.  Several  of  the  devisees,  all  of  whom  are 
interested  in  such  a  proceeding,  are  not  made  parties.  And  a  parti- 
tion or  sale  is  opposed  by  the  infant  son  and  his  mother,  as  injurious 
to  his  interest  And  the  rights  of  the  moth^  and  son  are  so  inti- 
mately blended,  that  any  proceeding  which  shall  affect  the  life  estate 
tnust  affBct  the  mheritanqe. 

A  partition  or  sale  of  this  estate  is  regulated  by  the  statutes  ot 
Maryland. 

The  li?th  section  of  the  act  of  1785, chapt^  7j3|rprovides,  that 
wher^  an  infant  has  an  interest  in  lands,  and  it  shdJl  appear  to 
the  Chancellor  upon  application  of  any  of  the  parties  Concerned, 
and  upon  the  appearance  of  the^infant,  that  it  shall  be  to  the  interest,^ 
and  advantage  of  the  in&nt,  to  have  the  land  sold;  be  may  order  a  ^ 
sale. 

And  in  the  8th  section  of  the  act  of  1794,  eh.  60,  if  is  provided, 
on  a  similar  application  and  appearance  of  the  infant,  as  stilted  in  the 
above  statute,  for  a  partition,  if  the  Chancellor,  ^^xipon  hearing  4&d 
examining  all  the  circumstances,  shall  think  that  it  will  be  forthe  in- 
terest and  advantage  of  all  parties  concerned,''  he  may  order  a  par- 
tition. 

In  this  ease  there  is  no  evidence  which  will  enadble  the  Court  to 
judge  whether  a  sale  or,  partition  of  the  property,  would  be  to  the 
advantage  of  the  In&nt  and  the  other  parties,  AikI  it  should  hardly 
be  expected  that  this  Court,  in  the  absence  of  all  evidence,  should  4e« 
cree  either  of  these  alternatives  against  the  answer^ 
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The  complainant  may  be  subjected  to  some  inconvenienoe  by 
holding  the  property  as  tenant  in  common  with  the  devisee  of  the 
testator;  but  it  was  a  condition  imposed  by  the  terms  of  the  will 
And  this  Court,  acting  under  the  law  of  Maryland,  cannot  remedy 
this  inconvenience;  unless  the  complainant  shall  bring  himself  cleariy 
within  the  provisions  and  policy  of  that  law. 

The  decree  of  the  Ciieuit  Court  dismissing  the  bill  is  aflSrmed 
with  costs. 
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The  United  States  vs.  James  E.  Harbtman. 

The  defendant  was  indicted  for  leoeiving  treasury  notes  of  the  United  States,  stolen  froin  the  - 
United  States  mail.  The  indictment,  in  one  of  the  counts,  described  one  of  the  treasurr 
notes  as  bearing  interest  annually  of  one  per  centum.  A  treasury  note  was  offered  in  evi> 
dence,  bearing  interest  at  one  M.  per  centum ;  and  parol  evidence  was  offered  to  show 
that  treasury  notes,  such  as  the  one  offered  in  evidence, 'were  receiTcd  by  the  ofiioeis  of 
die,  government  aa  bearing  interest  of  one  mill  per  centum  per  annum,  not  one  per 
centum  per  annum.    The  Court  held  that — 

Treasury  notes  issued  by  the  authority  of  the  act  of  Congress  passed- on  the  18th  of  Octo- 
ber, 1838,  are  promissory  notes  within  the  meaning  of  the  act  of  Congress  of  3d  March, 
1825. 

The  letter  M,  which  appears  on  the  face  of  the  note  oiflbred  in  evidence,  is  a  materii^  part 
of  the  description  of  the  note. 

It  would  be  proper  to  receive  parol  evidence  for  the  purpose  of  eiplainiAg  the  meaning 
of  the  letter  M,  and  proving  the  practice  and  usage  of  the  treasury  department  and 
officers  of  the  government  and  others,  lawful  receivers  of  similar  treasury  notes;  in  order 
to  show  theiveby  the  meaning  intended  to  be  attached,  and  actually  attached,  to  the 
letter  M  by  the  treasury  department  and  others;  and  that  by  such  'meaning  the  said 
treasury  note  bears  one  mill  per  centum  interest,-  and  not  one  per  ccntuin  interest 

When  a  note  is  given  payable  in  foreign  coin,  the.value  of  each  coin  in  current  money 
must  be  averred ;  and  under  such  averment  evidence  of  the  value  may  be  received. 

ON  a  certificate  of  division  in  opinion  from  the  Circuit  Court  of 
the  United  States  for  the  eastern  district  of  Virginia. 

James  E.  Hardyman  was  indicted  in  the  Circuit  Court  of  the 
eastern  district  of  Virginia,  for  bujring,  receiving,  and  concealing 
treasury  notes  of  the  United  States,  knowing  them  to  have  been 
stolen.  The  treasury  notes  were  alleged  to  have  been  stolen  from 
the  mail  of  the  United  States  by  Winston,  a  negro  man,  or  by  per- 
sons unknown.  Winston^was  at  the  same  time  indicted  for  robbing 
the  mail  of  the  United  States,  of  ten  treasury  notes.  The  indictment 
contained  four  counts,  charging  the  defendant  with  receiving  trea- 
sury notes,  bearing  interest  at  one  per  centum,  and  at  five  per  centum 
per  annum< 

The  defendant  moved  the  Court  to  quash  the  indictment,  upon 
the  ground  that  the  papers  des9ribed  in  the  said  indictment  are  not 
promissory  notes  under  the  act  of  Congress  approved  on  the  3d  day 
of  March,  1825,  under  which  the  prisoner  is  mdicted;  and  the  act 
of  Congress,  approved  the  I2th  day  of  October,  1837,  by  vurtue  of 
which  the  said  notes  were  issued,  describes  them  as  treasury  notes, 
and  does  not  provide,  nor  does  any  other  act  of  Congress  provide 
any  penalty  for  stealing  these  notes  from  the  mail  of  the  United 
States,  or  receiving  them,  knowing  them  to  be  stolen ;  and  upon  this 
motion  the  Court  being  ^vided  in  opinion,  the  said  indictment  was 
not  quashed. 

The  Attorney  for  the  United  States,  further  proceeding  in  the 
case,  offered  as  evidence  to  the  jury,  a  treasury  note  for  fifty  dollars, 
payable  in  one  year>  bearing  interest  at  the  rate  of  one  M.  per 
centum. 

The  counsel  for  the  accused  m6Yed  the  Court  to  exclude  it  from 
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the  jtir7  as  evideiice,  upon  the  ground  that  it  does  not  answer  the 
description  of  any  one  of  the  notes  set  forth  in  the  ifidictment,  as  it 
be^OT  interest  after  the  rate  neither  of  five  perH:^entum  nor  of  one  per 
centum)  but  bears  an  interest  after  the  rate  of  one  mill  per  centum,  as 
signified  by  the  letter  ^'M^'  after  the  word  ^^one''  upon  the  face  of  the 
said  note :  and  to  sustain  uiis  motion,  the  defendant  proved,  by  the 
collector  of  the  port  of  Richmond,  that  he  received  notes  such  as  that 
above  described,  as  notes  bearing  interest  after  the  rate  of  one  mill 
per  centum,  and  not  one  per  centum,  ai^d  ^e  ^pv^mment  so  re- 
ceived them  from  him ;  and  the  letter  M  aforesaid  was  understood 
to  signify  and  bedntended  to  m^  mill :  and  also  proved  that  the 
Secretary  of  the  Treasury  had  issued,  as  fiu:  as  the  said  collector, 
and  another  witness  who  derived  his  impression  jGrom  the  Treasurer 
of  the  United  States,  and  the  officers  of  the  government,  knew  and 
believed,  no  treasury  note  bearing  interest  after  the  rate  of  one  per 
centum.  Upon  this  motion  the  Court  was  also  divided  in  opinion, 
not  being  satisfied  that  the  note  did  appear  by  its  face  to  bearing 
terest  after  the  rate  of  one  mill,  and  not  being  satisfied  that  it  was. 
competent  to  the  defendant  by  parol  evidence  to  explain  any  word 
or  letter  upqn  the  face  of  the  s^a  note,  so  as  to  show  what  its  mean- 
ing was,  eitfier  by  resort  to  any  definition  of  it,  or  to  the  exposition 
of  it  by  the  practice  of  the  treasury  department,  and  the  ofhcers  of 
the  jg[ovemment  and  the  public ;  and,  therefore,  that  it  was  not  com- 
petent  to  the  defendant  sc^to  explain  the  letter  M  aforesaid,  which 
appears  on  the  &ce  of  the  said  note,  and  of  which  no  notic^  is  taken 
in  the  indictment,  for  the  purpose?  of  showing  that  by  that  letter  the 
makers  of  the  said  note  intended  to  fix  the  rate  of  interesi  at  one  mill 
per  centum.  And  thereupon,  upon  the  motion  of  the  accused,  and 
with  the  consent  of  the  Attorney  for  the  United  States,  the  Court 
afljoumed  to  the  Supreme  Court  of  the  United  States  for  its  decision, 
the  following  questions,  viz. : — 

1.  Are  the  treasury  notes  issued  by  authority  of  the  act  of  Con- 
gress passed  on  the  12th  day  of  October,  in  the  year  1838,  promis- 
sory notes  within  ihe  meaning  of  the  act  of  Congress,  approved  on 
the  3d  day  of  March,  lB2$j  imder  which  the  prisoner  is  indicted; 
ahd  is  there  a  sufficient  averment  in  the  indictment  in  this  cause 
of  the  stealing  and  receiving  of  such  treasury  notes  ? 

2.  Is  the  letter  '^  M,''  which  appears  upon  the  face  of  the  note* 
offered  as  evidence,  a  material  part  of  ^he  description  of  the  note  ? 

3.  Would  it  be  proper  to  receive  parol  evidence  for  the  puq>ose 
of  explaining  the  meaning  of  the  said  letter  M,  and  jproving  the 
practice  and  usage  of  the  treasury  department  and  officers  of  the 
government  and  others,  lawful  receivers  of  similar  treasury  notes, 
m  order  Urshow  thereby  the  meaning  intended  to  be  attached,  and 
actually  attached  to  the  said  letter  M  by  the  treasury  department 
end  others ;  and  that  by  such  meaning  the  said  treasury  note  bears 
one  mill  per  centum  interest ;  and  not  one  per  centum  interest  ? 

Hie  case  was  Submitted  to  the  Court  by  Mr.  Grundy,  Attorney 
General  of  the  United  States. 
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Mr.  Justice  McLean  drVvered  tbe  opinion  of  the  Court  n— 

This  case  comes  before  this  Court  on  a  certificate  of  dirisioii  of 
opinioii  of  the  judges  of  the  Circuit  Court,  for  the  eastern  district 
or  Virginia. 

The  defendant  was  indicted  under  the  45th  section  of  the  post- 
oflfee  law,  for  buying,  receiving,  and  concealing  certain  promissory 
notes  called  treasury  notes,  which  he  knew  had  been  stolen  &om  the 
nmil  of  the  United  States.  And,  among  others,  one  of  the  notes 
was  described  in  the  indictment,  <<  as  a  promissory  note  called  a 
treasury  note,  for  the  payment  of  fifty  dollars,  with  interest  at  the 
rate  of  one  per  centum,''  &c 

On  the  production  of  the  note  in  evidence,  it  was  found  to  be  ac- 
curately described  in  the  indictment  in  all  parts  which  were  attempted 
to  be  described,  except  on  the  face  of  the  note ;  instead  of  the  above 
words  of  '<  witti  interest  at  the  rate^  of  one  per  centum,"  &c.,  the 
words  were,  **  with  interest  at  the  rate  of  one  M  per  centum." 

And  the  counsel  for  the  defendant  moved  the  Court  to  exclude 
the  note  from  the  jury,  for  the  variance ;  and  to  sustain  this  motion, 
the  defendant  proved,  by  the  collector  of  the  customs  at  Richmond, 
that  he  receivra  notes,  such  as  the  one  described,  as  notes  bearing 
interest  after  tfie  rate  of  one  mill  per  centmn,  and  not  one  per 
centum;  and  that  the  government  so  received  them  from  him. 
And  the  judges  being  divided  on  this  motion,  as  also  on  a  motion 
to  quash  the  indictment,  on  the  ground  that  the  notes  set  forth  in 
the  indictment  were  not  promissory  notes,  within  the  act  of  Con- 

S«s,  the  following  points  were  certified  for  the  decision  of  this 
urt. 

1.  Are  the  treasury  notes  issued  by  authority  of  the  act  of  Con- 
gress passed  on  the  12th  day  of  October,  in  the  year  1838,  promis- 
sory notes  within  the  meaning  of  the  act  of  Congress,  approved  on 
the  3d  day  of  March,  1825,  under  which  the  prisoner  is  indicted; 
and  is  there  a  sufficient  averpient  in  the  indictment  in*this  cause,  of 
the  stealing  and  receiving  sudi  treasury  notes. 

2.  Is  the  letter  ^<M,"  which  appears  upon  the  face  of  the  note  of- 
fered as  evidence,  a  material  part  of  the  aescription  of  the  said  note  ? 

3- Would  it  be  proper  to  receive  parol  evidence  for  the  purpose 
of  explaining  the  meaning  of  the  said  letter  '<  M,"  and  provinff  the 
practice  and  usage  of  the  treasury  department  and  officers  of  the 
governiiient  and  others,  lawful  receivers  of  similar  treasury  notes, 
in  order  to  show  thereby  the  meaning  intended  to  be  attached,  and 
actually  attached,  to  the  said  letter  M  by  the  treasury  department 
and  others;  and  that  by  such  meaning  the  said  treasi^^y  note  bears 
one  mill  per  centum  interest,  and  not  one  per  centum  interest 

As  to  the  first  point,  we  entertain  no  doubt  that  the  notes  de- 
scribed in  the  indictment,  are  promissory  notes  within  the  act  of 
Congress  under  which  the  indictment  is  framed.  They  contain  a 
l^ronuse  to  pay  money  by  the  United  States,  and  they  are  substan- 
tially apd  technically  embraced  by  the  law.  And  we  Htdsk  Am 
averment*  though  not  very  technically  expressed  in  the  iadictmeiit, 
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Aat  the  defeudant  reccfived  the  notes,  knowing  item  to  hare  been 
stolen  from  tihe  mail,  is  suffidefit. 

We  thmk  also,  that  the  letter  M,  vhich  appears  on  the  fiu»  of 
the  note,  is  a  material  part  of  it.  It  limits  fm  interest  on  fhe  note 
to  one  mill  per  centum,  instead  of  one  per  centum,  as  stated  in  the 
indictment 

Tile  indictment  does  not  profess  to  set  out  an  exact  recital  of  the 
note,  -but  merely  to  give  such  a  description  of  it,  as  to  make  it 
evidence  in  the  case.  And  this  is  all  thiat  this  law  requires.  But 
tfie  deaoriptiony  as  far  as  it'goed,  must  be  accurate,  so  as  to  identSEv 
the  note.  Any  substantial  variance  between-  the  note  described, 
and  the  one  offered  in  evidence,  must  be  &tal  to  the  prosecution. 
In  thiji  rei^>ect  ttie  rules  of  pleading  are  the  same  in  xaruninal  as  in 
dvil  proceedings. 

If  the  note  in  question  had  been  given  by  an  individual^  and  an 
action  of  assumpsit  had  been  brought  on  it,  the  declaration  must 
have  described  it  accurately ;  and  by  a  proper  averment  shown  the* 
meaning  and  effect  of  the  lietter  M,  on  the  fiaee  of  the  note.  Abd 
so  where  a  note  is  given  payable  in  foreign  coin,  the  value  of  such 
coin,  in  current  money,  must  be.  averred;  and  under  such  averment, 
evidence  of  th^  value  may  be  received. 

TUs  treasury  note  migbt,  i>erh8q)6,  ha^ire  been  described  in  die 
indictment  with  sufficient  certainty,  without  stating  the  rate  of  inte^ 
rest  which  it  bears ;  but  if  this  part  of  the  note  be  described,  it  must 
be  done  accurately.  And  this  might  have  been  done  by  copying 
the  words  of  the  note>  including  the  letter  M.  It  would  not  have 
been  improper,  though  not  essential,  after  the  recital,  to  aver  the 
meaning  and  effect  of  the  letter  M ;  and  then  proof  would  be  re- 
quired to^sustain  the  averment 

We  think,  under  the  circumstances  of  the  case,  that  parol  proof 
maybe  received  to  show  the  meaning  and  effect  of  the  letter  M,as 
inserted  in  the  body  of  the  note ;  and  if  such  evidence  shdl  esta- 
bliflh  a  substantial  variance  between  the  note  described  in  the  in- 
dictment and  the  one  offered  in  evidence,  it  must  be  fatal  to  the 
prosecution,  whether  such  evidence  be  submitted  to  the  decision  of 
the  Court  or  to  the  jury,  under  the  instruction  of  the  Court 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
ftom  the  Circuit  Court  of  the  United  States  for  the  eastern  district 
of  Virginia,  and  on  the  points  and  questions  on  which  the  judges . 
of  the  said  Circuit  Court  were  opposed  in  opinion,  and  which  were 
certified  to  this  Coiirt  fpr  its  opimon,  agreeably  to  the  act  of  Con- 
gress in  such  case  made  and  provided,  and,  was  argued  by  counsel. 
On  consideration  whereof,  it  is  the  opinion  of  this  Court,  1st  That 
the  treasury  notes  issued  by  authority  of  the  act  of  Congress, 
passed  on  the  twelfth  day  of  October,  m  the  year  1838,  are  pro- 
missory notes,  within  the  meaniuR  of  the  act  of  Congress  approvcKd 
the  thud  day  of  Mareh^  1885,  under  which  the  prisoner  is  indicted ; 
and  tfiat  tfaiere  is  a  siukient  aterment  in  the  indictment  in  this 
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cause  of  the  stealing  and  receiying  such  treasury  notea*  2d.  That 
the  letter  ^  M,''  which  appears  upon  the  face  of  the  note  offered  as 
evidence,  is  a  material  part  of  the  description  of  said  note.  And, 
dd.  That  it  woiild  be  proper  to  receive  parol  evidence  for  the  pur- 
pose of  explaining  the  meaning  of  the  said  letter  M,  and  proving 
the  practice  and  usage  of  the  treasury  department  and  omcers  ^ f 
the  government  and'  others,  lawful  receivers  of  similar  treasury 
notes ;  in  order  to  diow  thereby  the  meaning  intended  to  be  attached 
and  actually  attached  to  the  said  letter  M  by  the  treasury  depart- 
ment and  others,  and  that  by  such  meaning  the  said  treasury  note 
.bears  one  mill  per  centum  interest,  and  not  one  per  centutn  interest. 
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William  B.  Stoxss,  PLAnrnvFunr  Erboa,  vs,  ^sincis  W.  Sal- 

TONSTALL,  DEFENDANT  IN  EbBOB. 


In  an  tetion  agiiiiit  Ae  owner  of  a  itagt  coach  «ced  tor  carrying  pawcngaia,  tor  an  injnij 
wittincd  by  one  of  die  paiengew  bf  the  npMttingof  the  coadi,  the  owner  ia  not  UabK 
onleai  the  injoiy  of  wluch  the  plaititifr  complama  waa  occawoned  by  the  negUgeooe  or 
want  of  proper  ikiU  or  care  m  the  driirer  of  UMTcanriagey  m  which  he  and  hia  wife  were 
paaaengen:  and  the  &cta  ttiat  the  cairiage  was  npaet,  and  the  plain^a  wife injnred,ira 
prima  fecie  evidence  that  there  waa  careleameM,  or  negligenoer  or  wai^t  of  akill  on  the 
part  of  the  driver  i  and  tfirowa  upon  the  defendant  the  bvden  of  proving  that  the  acd* 
dent  waa  not  occaaikMied  by  the  dciver'a  feutt 

It  being  admitted  that  die  carriage  was  npaet  and  the  plaintiff 'a  wife  injored,  it  ia  incum- 
bent on  tho  defendant  to  prove  diat  the  driver  vraa  a  peioon  of  compelent  Aill,  of  good 
babita,  and  in  every  renect  qoahiled,  and  aoitaUy  preipared  fer  the  1 


,      1^      , , — ^  *  ^    r jinwhichhe 

was  engaged;  and  that  ho  acted  on  this  occawonwimreaaQnable-alrill,  and  with  the  utmoat 
pnidence  and  c$Qtion :  and  if  the  diaaster  in  qaestion  was  cccaaioned  by  the  least  negli- 
genoe,  or  want  of  ikill,  or  prodenoe  on  his  part,  then  the  defendant  is  liable  in  the  ac- 
tion. 
If  there  vrtajio  vrant  of  proper  skill,  or  care»  or  cantionon  the  part  of  the  driver  of  a  stage 
eoach,  and  the  stage  wasnpsetl^  the  act  of  the  plaintiff  or  hie  vrife,  in  r^ddy  and  impro- 
perly apri|ig^  trim  it,  th«a  the  defendant  ia  not  liable  to  an  action :  but  if  tfie  want 'of 
proper  ddl  or  care  of  the  driver  placed  the  paawngen  in  a  state  of  peril,  and  they  had  at 
that  time  ttmaoiKablagroond  for  anppoaing  that  the  atage  would  opael,  or  that  the  driver 
was  incapable  of  managing  hia  hones,  the  plaintiff  is  entitled  to  recover;  although  the 
joiy  may  believe  from  the  position  in  which  the  stage  was  ^aced  by  the  negligence  of 
theiriver,  the  allempt  of  mepfaUntiff  or  lus  wife  to  esc^te  may  have  increasiMl  tbeperi), 
or  even  canaed  the  stagetonpaet;  and  ahhoogh  they  may  also  find  that  the  plaintiff  and 
hia  vrife  would  probably  havo- aoalained  little  or  no  ii^jury  if  they  had  reoMhied  in  the 


If  the  drtvtr  was  fc  person  of  con^Mtent  dull,  ai|d  in  every  reqwct  qoalified  and  suitably 
piepaied  for  the  biMineas  ft  which  he  vraa  engaged,  and  the  accident  vraa  occaiioned  I7 
nofenttjorvrantof  ddDor/areon  hia  part,  or  that  of  the  defendant  or  hia  afenl%  bat 
by  phyacaldiaabilityi|riifaigfrom«ztreaie  and  anaaoal  cold,  vfhlch  iHidond  himinoa- 
p«Me  for  the  time  tt  do  his  doty ;  thsn  th^ 
damages,  fer  an  iiijiry  snatained  by  a  person  who  was  a  paaeenger. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  district 
of  Maryland 

He  aefendant  in  error,  Francis  W.  Saltonstall,  in  September,  1836, 
instituted  an  action  for  the  recovery  of  damages  against  Richard  C. 
Stockton  and  Willuon  B.  Stokes,  owners  of  a  line  of  stages  for  car- 
rying pass^ig6rs  from  Baltimore  to  Wheeling;  Mr.  Saltonstall  and 
his  wife  having  on  the  6th  day  of  December,  1836,  been  passengers 
in  the  stage,  when,  by  the  (^relessness,  unskilfulness,  and  de- 
fault of  the  driver,  the  stageiwas  upset;  by  reason  of  which  Mrs. 
Saltonstall  had  her  hip  fractured,  and  several  other  bones  o(  her 
body  broken,  and  was  otherwise  greatly  cut,  bruised,  and  iniured,  so 
that  her  life  Vas  endangered.' 

By  an  agreement  between  the  counsel  fbr  the  plaintiff  and  the  de- 
fendant's no  objection  was  to  be  taken  to  the  nonjoinder  of  other 
petsons  as  defendants,  who  were  also  owners  or  mterested  in  the 
line  of  stages,  when  the  injury  complained  of  in  the  adion  ooourred; 
and  the  pniiotfir  might  recover  in  this-tfbtlQii  any  danjagee  wfaidi 
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<inight  be  lecorered  in  an  action  by  himself  and  wife,  or  by  himself 
alone. 

Richaid  C.  Stockton  having  died  after  the  institutipn  of  the  suit,  it 
was  proceeded  in  a^inst  William  B.  Stokes^  who  survived  him* 

The  cause  was  tned-before  a  jury,  and  a  verdict  was  given  for  the 
plaintiff,  under  the  instructions' of  the  Court,  fpr  seven  thousand  dol* 
lars.    (hi  this  verdict  the  Court  gave  a  judgm^it  for  the  plaintifil 

The  counsel  for  the  defendant  tendered  a  bill  of  exceptions  to  the 
opinion  of  the  Court ;  and  he  afterwards  prosecuted  this  writ  of 
error. 

Hie  bill  of  excepti<ms  stated,  at  large,  the  evidence  given  on  the 
trial  of  Uie  cause. 

The  evidence  of  the  witnesses  for  the  plaintiff,  taken  under  a  com- 
missioti  to  New  Orleans,  and  examined  on  the  trial,  stated,  that  at 
the  last  chcmge  of  horses,  before  the  accident,  the  passengers  gene- 
rally remarked  that  the  driver  seemed  to  have  drank  too  much  to 
go  on.  Mr.  Saltonstall,  the  plaintiff,  went  to  the  a^ent,  or  the  i>er- 
son  avowing  himself  as  such,  and  who  was  acting  m  that  capacity, 
and  reported  to  him  the  observation  made  by  the  passengers;  the 
ageiit  replied  that  the  driver  was  all  straight,  and  that  the  appear- 
ance of  his  being  intoxicated  was  entirely  owing  to  his  having  driven 
during  the  niffht  previous,  which  had  been  excessively  cold.  When  the 
stage  arrived  at  about  two  miles  from  BevansvQle,  the  passengers 
felt  the  stage  strike  against  a  mound^  or  rid^e  on  the  right  isido  of 
the  road.  Mr.  Saltonstall  on  observing  this,  immediately  jumped 
out,  as  was  believed,  with  the  intention  of  stopping  the  horses;  Mrs. 
Saltonstall  attempted  to  follow  her  husband,  but  fell  to  the  ground 
at  the  very  instant  the  stage  upset,  and  it  fell  directly  on  her.  The 
cmset  took  place  on  Sunday  afternoon,  the  5th  day  of  December,  at 
about  four  o'clock  in  the  afternoon.  It  was  broad  daylight  The 
plaintiff's  wife  was  dreadfully  injured;  she  was  taken  up  and  carried 
to  a  log-house  in  the  neighbourhood.  The  ihjury  was  occasioned 
by  the%dling  of  the  stage  on  her  body. 

A. witness  stated  that  the  road  was  perfectly  level,  and  in  good 
jUravelling  order.  There  had  been  ice>  but  it  had  been  so  b^ten 
dbwn  that  there  was  only  a  little  remaining  on  the  sides  of  the  road. 
The*  centre  was  free  urom  it  The  road  was  not  considered 
dangerous  or  difficult  The  driver  was  believed  to  be  intoxicated, 
and  his  intoxication  was  increased  by  his  drinking  with  a  man  on 
the  seat  along  side  of  him*  This  belief  was  produced  by  his  reckless 
luid  irregular  manner  6f  driving,  which  called  for  repeated  remon- 
strances from  the  passengers,  and  which  were  wholly  unattended  to ; 
and  f<Nr  his  apparent  stupid  eixid  drunken  manner  of  conduct  after  the 
upset  He  was  totally  unfit  for  any  thing ;  he  could  not,  or  would 
not  answer  a  question,  nor  afford  the  least  possible  assistance. 

The  injuries  sustained  by  Mrs.  Salstonstall  were  proved  by  the 
surgeons  and  medical  attendants,  and  they  were  such  as  to  make  it 
impossible^  or  too  dangerous  to  attempt  to  move  her  from  the 
hot,  from  the  time  of  the  accident,  the  sixth  day  of  DecMnb6r«unl 
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the  eighteenth  da]|r  of  December,  when  she  was  canied  to  Beyans^ 
▼iUe,  where  she  remained  until  jhe  eighteenth  day  of  May  follow- 
ing. In  Jnly  of  the  same  year/ she  was  in  Philadelphia,  still  in  a 
state  of  great  suffering,  and  using  crutches. 

The  plaintiff  also,  proved,  by  Mr.  Ludlow,  who  was  a  passenger 
m  a  stage  which  arrived  after  the  accident,  that  the  roaawas  per- 
fectly good,  and  was  one  on  which  a  «tage  would  not  be  likely  to 
upsc^  The  witness  went  to  the  driver,  and  had  some  ^conversa- 
tion wtfi  him.  The  defendant's  counsel  objected  to.  the  statements 
of  the  driver  being  admitted  in  evidence ;  but  the  C6urt  declared 
them  to  be  admissible ;  to  which  the  counsel  for  the  defendant  ex- 
cepted. The  plaintiff  then  further  proved  by  Mr.  Ludlow,  that  he 
asked  the  driver  how  the  accident  happened,'  when  he  stated  he 
had  upset  fifty  coaches,  and  he  did  not  believe  the  woman^as  as 
much  nurt  as  she  said  she  was. 

The  testimony  offered  by  the  defendant,  was  intended  to  show 
the  capacity  ana  sobriety  of  the  driver,  and  that  the  road  was  icy, 
difficult,  and  dangerous ;  and  that  the  upsetting  of  the  stage  might 
be  accoimted  for  by  the  slippery  and  icy  condition  of  the  rosuL  Tlie 
evidence  for  the  defendants,  it  was  contended,  proved  that  had  the 
wife  of  the  plaintiff  remained  in  the  stage,'  no'  injury  would 
have  resulted  to  her.  llie  other  passengers  were  not  materially 
bruised.  The  defendant  also  proved,  that  the  coach  and  harness 
were  properly  made,  and  of  sufficient  strength ;  and  that  the  horses 
were  good  and  steady. 

The  defendant's  coimsel  prayed  the  Court  to  instruct  the  jury  in 
sixteen  different  prayers.  '  Amoiig  those  were  the*  following : 

1.  If  the  jiury  stuul  believe  fitmi  the  evidence  in  the  cause,  that 
the  injury  to  the  plaintiff's  wife  was  occasioned  solely  by  the  over- 
turning of  the  coach,  and  by  its  falling  upon  her;  and  that  such 
overtumine  was  occasioned  by  the  act  of  me  plaintiff  and  his  wife, 
or  either  of  them,  in  leaping  m>m,  or  otherwise  in  leaving  the  said 
coach ;  and  shall  further  believe,  from  the  evidence  in  me  cause, 
that  at  the  time  of  such  leaping  from,  or  of  sach  leaving  said  coach, 
there  did  not  exist  any  certain  peril,  nor  any  immediate  danger  o( 
personal  injiiry,  nor  any  reasonable  cause  of  apprehension  of  im- 
pending danger  by  remaining  in  the  coach ;  then  the  plaintiff  is  not 
entitled  to  recover  upon  the  issue  joined  in  this  case,  in  rempect  to 
the  said  injury  susftained  by  his  wife ;  even  if  they^lso  believe 
from  Uie  evidence  in  the  cause,  that  the  driver  was  guilty  of  care- 
lessness, negligence,  and  misconduct,  in  placing  the  coach  in  the 
particular  place  and  situation  in  wluch  it  was  at  the  time  of  such 
leaping  from^  or  leaving  the  coach. 

8.  ff  the  jury  shall  believe  from  the  evidence  in  the  cause,  that 
the  injury  to  the  plaintiff's  wife  was  occasioned  9olely  by  the  over- 
turning of  the  coach,  and  its  frilling  upon  her ;  and  that  such  over- 
turning was  occasioned  by  the  act  of  the  plaintiff  and  his  wife,  or 
eiflier  of  them,  in  leaping  from«  or  otherwise  in  leaving  the  eoachi 
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and  shall  further  believe  from  the  evidence  in  the  cause,  that  such 
leaping  from,  or  such  leaving  the  coach,  was  not  under  the  actual 
circumstances  an  act  of  prudent  precaution  for  the  purpose  of  self- 
preservation  ;  nor  such  an  act  as  a  person  of  ordinary  care,  pru- 
dence,  or  resolution  would,  have  adopted,  under  the  actual  circum- 
stances, even  if  they  shtUl  believe  from  the  evidence,  that  such 
leaping  from,  or  such  leaving  said  coach,  was  under  the  existence 
and  incitement  of  actual  alarm  and  apprehension  of  supposed  im- 
pending danger;  then  the  plaintiff  is  not  entitled  to  recover  upon 
the  issue  joined  in  this  cause,  in  respect  of  said  injury  sustained  by 
his  said  wife. 

3.  If  the  jury  shall  believe  from  the  evidence -in  the -cause, 
that  the  injury  sustained  by  the  plaintiff's  -wife  was  occasioned 
solely  by  the  overturning  of  the  coach,  and  by  its  falling  upon  her ; 
and  that  such  overturning  was  occasioned  by  the  act  of  the  plaintiff 
and  his  said  wife,  or  by  the  act  of  either  of  thejn,  in  leaping  from, 
or  otherwise  in  leaving  said  coach ;  and  shall  further  believe,  from 
the  evidence  in  the  cause,  that  such  leaping  from,  or  leaving  of  said 
coach  was  not  effected  with  proper  caution  and  prudence,  under  the 
actual  circumstances,  as  well. in  reference  to  the  situatioii,  in  which 
the  said  plaintiff  and  his  wife,  (if  the  overturning  was  occasioned  by 
the  act  of  both,)  were  placed ;  or,  if  such  overturning  was  occa- 
sioned only  by  the  act  of  one,  in  reference  to  the  situation  of  su^ch 
one  of  them,  by  whom  such  ovei;tuming  was  occasioned,  was 
placed ;  as  also  m  reference  to  the  situation  in  which  said  coach 
was  placed  in  position,  with  respect  to  the  ground  on  which  it 
stood,  and  otherwise,  then  the  plamtiff  is  not  entitled  to  recover,  in 
respect  to  said  injury  to  his  said  wife. 

4.  If  the  jury  shall  believe  from  the  evidence  in  the  cause,  that 
the  injury  to  Uie  plaintiff's  wife  was  occasioned  solely  by  the 
falling  of  the  coach  upon  her,  and  that  she  was  then  outside  of  the 
coach  fnd  on  the  ground;  and  shall  further  believe,  that  at  the  time 
she  leapt  from,  or  left  the  coach,  she  knew,  or  believed,  that  it  was 
overturning,^  or  about  to  overturn,  and  leapt  from,  or  left  it  for  that 
cause,  and  that  she  designedly  alighted  on  the  ground  in  tfab  direc- 
tion in  which  the  coach  was  overturning,  or  about  to  overturn ;  that 
tlien,  such  her  act  was  a  rash  and  imprudent  act,  and  the  defendant 
is  not  responsible  upon  the  issue  joined  in  this  cause*  for  the  injury 
which  she  so  sustained ;  even  if  the  jury  shall,  at  the  same  time, 
believe  that  such  overturning  was  occasioned  by  the  &ult  or  negli- 
gence of  the  driver. 

5.  If  the  iury  shall  find,  fironi  the  evidence,  that  the  plaintiff's 
wife,  if  she  had  remained  in  the  coach,  would  not  have  b^en  mate- 
rially injured  by  the  overturning  of  the  same ;  and  shall  noA  from 
ail  the  evidence  in  the  cause,  that  a  discreet  and  prudent  person, 
under  the  circumstances  in  which  she  was  placed,  as  disclosed  in 
evidence,  would  have,  and  ought  to  have,  remained  in  the  coach ; 
and  that  she  placed  herself  imprudently,  and  indiscreetly,  and  rashly 
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in  the  way  of  incurring^  the  actual  injury  which  she  sustained,  that 
then  the  aefendant  is  not  liable,  upon  the  issue  joined  in  this  case, 
to  answer  in  damages  for  such  injury. 

6.  If  the  jury  shall  believe  from  the  eyidence  in  the  cause,  that  the 
plaintiff  and  his  wife,  or  either  of  them,  by  leaping  from  the  coach, 
or  leaving  the  same,  contributed  in  fact,  to  produce  the  happening 
of  the  injury  to  the  plaintiff's  wife,  which  she  actua^lly  sustained ; 
and  shall  fruiher  beheve,  that  in  so  leaping  from,  or  leaving  the 
said  coach,  the  same  was  done  unnecessarily  and  indiscreetly,  or 
imprudently,  or  rashly,  incautiously,  or  without  ordinary  care,  that 
then  the  plaintiff  is  not  entitled  to  recover  in  respect  of  said  injury : 
even  if  the  jury  shall  believe  that  the  driver  was  guilty  of  gross 
negligence  and  misconduct;  and  was  partly,  or  even  mainly,  the 
cause  of  the  happening  of  such  injury. 

16.  That  the  prima  facie  evidence  of  negligence  arising  from  the 
fact  of  the  upsetting  of  the  coach,  and  the  injury  to  the  plaintiff's 
wife,  is  rebutted  by  the  proof  of  the  fact,  if  the  jury  so  believe 
from  the  evidence,  that  the  defendants  had  a  first-rate  coach,  a  com- 
petent set  of  horses,  and  good  and  proper  harness,  and  a  competent, 
prudent,  and  careful  driver  at  the  time  of  the  accident;  and  that 
then  the  burden  of  proving  negligence  is  thrown  upon  the  plaintiff 

Hie  plaintiff  also  offered  prayers  to  the  Court  for  instructions  to 
the  jury. 

All  the  prayers  offered  by  the- defendant  and  the  plaintiff  were 
rejected  by  the  Court,  and  the  Court  instructed  the  jury : 

1.  That  the  defendant  is  not  liable  in  this  action  unless  the  jury 
find  that  the  injury  of  which  the  plaintiff  complains  was  occasioned 
by  the  negligence  or  want  of  proper  skill  or  care  in  the  driver  of  the 
carriage,  in  which  he  and  his  wife  were  passengers:  and  the  facts 
that  the  carriage  was  upset,  and  the  plaintiff's  wife  injured,  are 
prima  facie  evidence  that  there  was  carelessness,  or  negligence,  or 
want  of  skill,  on  the  part  of  the  driver;  and  throws  upon  the  defend- 
ant the  burden  of  proving  that  the  accident  was  not  occasioned  by 
the  driver's  fault. 

2.  It  being  admitted  tMat  the  carriage  was  upset  and  the  plain- 
tiff's wife  injured,  it  was  incumbent  on  the  defendant  to  prove  that 
the  driver  was  a  person  of  competent  skill,  of  good  habits,  and  in 
every  respect  qualified  and  suitably  prepared  for  the*  business  in 
which  he  was  engaged :  and  that  he  acted  on  this  occasion  with 
reasonable  skill,  and  with  the  utmost  prudence  and  caution ;  and  if 
the  disaster  in  question  was  occasioned  by  the  least  negligence,  or 
want  of  skill,  of  prudence  on  his  part,  then  the  defendant  is  liable 
in  this  action. 

3.  If  the  jury  find  there  was  no  want  of  proper  skill,  or  care,  or 
caution  on  the  part  of  the  driver,  and  that  the  stage  was  upset  by 
the  act  of  the  plaintiff  or  his  wife,  in  rashly  and  improperiy  spring-* 
ing  from  it,  then  the  defendant  is  not  liable  to  this  action ;  but  if  the 
want  of  proper  skill  or  care  of  the  driver  placed  the  passengers  in 
a  state  of  peril,  and  they  had  at  that  time  a  reasonable  ground  for 
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tttoiKMis^  dial  the  aiage  would  upaet,  or  that  the  drirer  warinc^Mi- 
ptUe  of  managing  his  horses^  the  }daintiff  is  entitled  to  lecover ; 
^ithoogh  the  juiy  may  belieye,  from  the  position  In  whic^  the  stage 
was  pUced  b^  the  negl^ence  of  the  driyer,  the  attempt  of  ttie  plain- 
tiff or  his  wife  to  escape  may  have  increased  the  peril,  or  even 
caused  the  stage  to  upset;  and  although  they  may  also  find  that  the 
plaintiff  and  bis  wife  would  probably  hare  sustained  little  or  no 
mjury  if  tbe^  had  remained  in  the  stage. 

4.  If  the  jury  diall  find  that  the  dnrer^was  a  person  of  compe- 
tent skill,  and  in  erery  req>ect  qualified  and  suitably  prepared  for 
the  busiMss  in  which  he  was  engaged,  aQd  Jliat  the  acadent  was 
occasioned  by  no  fauh,  or  want  of  skill  or  care  on  his  part,  or  that 
of  the  defendant  or  his  agents,  but  by  physical  disability,  arising 
firom  extreme  and  unusual  cold,  which  rendered  him  incapable  for 
die -time  to  do  his  duty;  then  the  defendant  is  not  Ikibfe  in  this 
action. 

The  defiMidant  excepted  to  the  refusal  of  the  prayers  offered  by 
idtti,  and  to  the  instructions  given  by  the  Court  to  the  Jury. 

The  case  was  submitted  to  the  Court,  in  printed  and  written 
arnimenu,  by  Mr.  Schley,  for  the  plaintiff  in  error ;  and  by  Mr. 
Jonnson,  for  the  defendant 

Mr.  ScUey,  for  the  plaintiff;  submitted  to  the  Court  the  following 
points  and  authorities : 

When  Mr.  Ludlow  was  under  examination,  he  s(tated  that, 
shoirtty  after  the  accident  happened,  he  went  up  to  the  driver  and 
had  some  conversatioil  with  him.  The  defendant,  by  his  counsel, 
objected  to  the  admission  in  evidence  of  the  statements  of  the 
driver:  the  Court  overruled  the  objection,  and  the  defendant  ex- 
cepted; .  The  plaintiff  then  .proved,  by  Mr.  Ludlow,  *«  that  he  a^ed 
the  driver  how  the  accident  happened,  when  he  stated  that  he  had 
upset  fifty  coaches,  and  he  did  not  believe  the  woman  was  as  much 
hurt  as  she  said  she  was."  This  conversation,  it  will  be  observed, 
took  place  after  the  accident  had  occurred.  If  it  can  be  considered 
as  the  driver's  account  of  the  manner  in  which  the  accident  occur- 
red, it  is  still  but  his  representation  of  a  past  occiinrenoe,  and  he 
ouj^t  to  haVe  been  callM  as  a  witness  to  testify.  But  the  state- 
ments were  not  even  made  in  reference  to  his  conduct  in  the  parti- 
cular transaction,  but  in  relation  to  what  he  had  done^on  former 
occasions;  and  when,  for  aught  that  appears,  he  was  not  in  the  ser- 
Tice  of  the  defendant  If  the  fact  had  been  established  by  compe- 
tent testimony,  that  this  driver  ^ad  upset  fifty  coadies,  it  would 
have  been  pregnaUf  evidence,  before  the  jury,  of  his  want  of  skill 
as  a  driver;  and  if  his  statement  to  Mr.  Ludlow  was  admissible 
evidence  to  establish  this  fact,  it  tended  strongly  to  prove  his  want 
of  competent  skill  The  position  assumed  by  ^e  appellant  .is,  that 
the  declaration  of  the  driver  to  the  witness,  ^«  that  he  had  upset  fifty 
coaches,"  was  not  admissible  and  competent  evidence  for  any  pm^ 
pose  whatever. 
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The  defendant's  first  grayer  is  based  on  the  h3rpothe8is  that  the 
jury  would  find,  from  the  evidence,  that  the  imm^iate  and  proxi- 
mate cause  of  the  overturning  of  the  coach  was  tfie  act  of  the 
plaintiff  or  his  wife,  or  both,  in  leaping  from  or  leaving  the  coach; 
and  that,  at  the  time  of  leaping  from  or  leaving  said  coach,  there 
did  not  exist  any  certain  peril,  nor  any  immediate  danger,  nor  any 
reasonable  apprehension  of  impending  danger  by  remaining  in  the 
coach. 

This  prayer  was  framed  with  reference  to  the  instruction  of  Lord 
Ellenborough,  in  Jopes  vs.  Boyce,  1  Starkie's  Rep.  393,  2  English 
Com.  Law  Rep.  482 ;.  and  the  language  of  the  prayer  was  adopted 
firom  the  language  of  his  Lordship.  It  concedes  that  the  defendant 
is  liable  for  the  negligence,  of  the  driver.  It  further  concedes  that 
even  if  the  proximate  cause  of  the  injury  was  the  act  of  the  plain- 
tiff  or  his  wife,  or  both,  the  defendant  was  scill  liable,  if  there  was 
want  cf  skill,  or  if  there  was  negligence  or  misconduct  on  the  part 
of  the  driver ;  provided  that  such  want  of  skill,  or  negligence,  or 
misconduct  of  tne  driver,  produced  a  state  of  case  which  placed  the 
plaintifi'  and  his  wife,  or  either  of  them,  in  a  situation  of  certain 
peril  or  immediate  danger,  or  as  was  sufficient  to  create  a  reason- 
_able  apprehension  of  impending  danger.  But  the  prayer  assumes 
the  law  to  be  that,  in  case  the  act  of  the  party  injured  was  the 
proximate  cause  of  the  injury,  the  defendant  is  not  liable  merely 
because  there  was  default  on  the  part  of  his  driver,  unless  that  de- 
fault conduced  to  produce  the  injury ;  that  is,  unless  there  was  a 
natural  and  reasonable  connexion  between  the  default  of  the  driver, 
as  the  cause,  and  the  injury,  as  the  consequence ;  and  that  natural 
and  reasonable  connexion  is  assumed  to  be  such  as  Lord  Ellenbo- 
rough has  defined  in  the  case  above  cited.  In  Story's  Commenta- 
ries on  the  Law  of  Bailments,  377,  the  learned  commentator,  citing 
the  case  from  Starkie,  says :  ^  An4  the  liability  of  the  coach  pro- 
prietors will  be  the  same,  although  the  injury  to  the  passenger  is 
caused  by  his  own  act,  as  by  leaping  from  the  coach,  if  .there  is 
real  danger,  and  it  arises  from  the  careless  conduct  of  the  driver." 

The  2d,  3d,  4th,  and  5th  prayers  were  all  framed  with  reference 
to  the  lali^age  of  the  instruction  in  the  case  of  Jones  w.  Bovce. 
It  will  be  obsefved  that  the  several  prayers  were  not  intended  to 
deny,  in  toto,  the  plaintiff's  right  of  action ;  but  were  limited  to  the 
particular  injury  incurred  by  the  plaintiff^s  wife,  by  reason  of  the 
unprudence,  carelessness,  unreasonable  alarm,  or  rashness  of  the 
plinntiff  or  his  wife^  imputed  by  the  hypothesis  of  each  respective 
prayer. 

On  the  subject  of  reasonable  apprehension  o(r  impending  danger, 
some  analogfy  may  be  foimd  in  the  chapter  "On  Cruelty,"  in  Pajrn- 
ter  on  Marrisige  and  Divorce ;  and  in  the  quotations  from  distin- 
guished writers  on  the  civil  law,  which  will  be  found  in  the  notes  to 
mat  chapter. 

The  6th  prayer  asserts,  as  a  proposition  of  law,  that  if  the  plain- 
tiff or  his  wife,  or  either  of  them,  Contributed,  in  fact,  to  produce 
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the  uqury,  by  leaping  from  the  coach  unneceasarily  or  nudily,  incan- 
tiously  or  without  ordinary  care,  that  then  the  plaintiff  is  not  entitled 
to  recover  in  respect  of  said  injury.  The  position  is,  that  in  case  of 
mixed  fkvltf  the  action  will  not  lie;  that  die  law  will  not  speculate 
whether  the  fault  of  the  defendant  alone,  without  the  concurrence 
of  the  fault  of  the  plaintiff,  would  or  woidd  not  have  resulted  in  in* 
jury  to  the  plaintiff;  but  that  it  is  an  answer  to  the  action,  in  respect 
of  any  injury  sustained,  if  it  appears  that  the  plaintiff  aided  in  pro- 
ducing such  injury.  He  must  be  hiooself  .blameless,  before  he  can 
impute  blame  to  another. 

In  cases  of  collision,  it  has  been  frequently  so  adjudged.  Butter* 
field  vs.  Forrester,  11  East,  60.  Flower  vs.  Adam,  2  Taunton,  314. 
Pluckwell  vs.  Wibon,  5  Carr.  and  Payne,  375.  Luxford  vs.  Large, 
5  Carr.  and  Payne,  421.  Williams  vs.  Holland,  6  Carr.  and  Payne, 
23.  Turley,  vs.  Thomas,  8  Carr.  and  Payne,  104.  Woolf  vs.  Beard, 
8  Carr.  and  ^ayne,  373.  Bridge  t^.  the  Grand  Junction  Railway 
Co.,  3  Meeson  and  Welsby,  244.  Vanderplank  vs.  Miller,  Moo.  and 
M.,  169.  Harlow  vs.  Hanmuston,  6  Cow.  191.  Smith  vs.  Smith, 
2  Pick.  621.    Lane  vs.  Crumble,  12  Pick.  177. 

Now,  this  case,  it  is  true,  was  not  a  case  of  collision.  But  in  the 
cases  cited,  the  gist  of  the  action  was  negligence,  and  so  it  is  in  this. 
The  case  of  Jones  vs.  Boyce  was  a  case  of  a  coach  proprietor.  It 
is  true  that  the  passenger  carrier  is  bound  <<  for  the  utmost  care  and 
diligence  of  very  cautious  persons.''  Story's  Law  of  Bailments, 
379.  But  if  an  injury  is  produced  by  the  concurrent  fault  of  both 
parties,  by  what  legsd  aldiymy  can  we  amilyse  the  result,  for  the 
purpose  of  discovering  how  much  of  the  injury  was  produced  by 
the  fault  of  the  defendant  or  his  agent,  and  how  much  by  the  fault 
of  the  plaintiff;  or  whether,  in  fru^t,  the  injury  would  have  resulted 
at  all,  but  for  the  fault  of  the  plaintiff?  The  defendant  is  liable,  in 
damages,  for  the  consequences  of  the  driver's  negligence  or  want  of 
skill;  but  imless  the  effect  can  be  apportioned,  he  may  be  made 
liable  for  what  was  really  a  consequence  of  the  plaintiff's  own 
fault;  and  how  can  it  be  apportioned?  In  the  case  of  Hill  t;^. 
Waner,  2  Starkie's  Rep.  377,  3  Eng.  Com.  Law  Rep.  390,  where 
there  was  negligence  in  the  agents  of  both  parties  in  taking  down 
a  party  wall,  it  was  ruled  that  <^  it  was  not  competent  to  the  plain* 
tiff  to  attach  that  blame  to  the  defendant  which  was  the  common 
blame  of  both." 

The  16th  prayer  assumes  that  it  is  incumbent  on  the  plaintiff  to 
prove  neglig^ce.  It  concedes  that  proof  of  the  facts  of  the  overturn* 
ing  of  the  coach  and  the  injury  are  prima  facie  evidence  of  negli* 
gence,  and  throws  upon  the  defendant  the  onus  of  proving,  not  that 
the  accident  was  not  occasioned  by  the  driver's  fault,  as  ruled  by  the 
Court  in  their  final  instructions,  but  that  the  coachman  was  a  person 
of  c(mipetent  dull  in  his  business,  that  the  coach  was  properly  made, 
the  horses  steady,  &c. — Story's  Law  of  Bailments,  375,  wd  the  cases 
there  cited.  The  injury  may  have  been  the  result  of  inevitable  ac- 
cident, arising  from  the  state  o£  the  road,  or  from  the  physical  ii 
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bility  of  the  driver,  caused  by  extreme  and  unusual  cold;  or  it  may 
have  been  occasioned  by  the  feult  of  the  plaintiff,  or  by  the  fiiult  of 
the  driver,  or  by  mixed  &ult.  The  plaintiff,  it  is  insisted,  is  bound  to 
prove  negligence,  however  slight,  in  order  to  maintain  the  action. 
Now,  if  the  event  itself  is  to  be  evidence  of  negligence,it  would  be  right 
to  vary  the  rule,  and  say  that  the  defendant  was  bound  to  prove  that 
there  was  no  negligence.  In  the  cases  cited  in  the  Court  below, 
the  breaking  down  resulted  from  some  supposed  negligence  in  pre- 
paration ;  but  when  it  is  satisfactorily  shown  that  the  driver  is  a  per- 
son of  competent  skill,  that  the  horses  and  coach,  &c.,  were  properly 
provided,  it  is  shown  that  there  was  no  want  of  due  preparation  for 
the  journey.  If,  in  travelling  on  a  level  road,  a  wheel  comes  off,  or 
an  axletree  snaps,  it  is  strong  prima  facie  evidence  of  negligence  in 
preparation ;  but  mere  proof  of  .the  breaking  down,  without  lowing 
the  proximate  cause  of  the  breaking  down,  (as  the  coming  off  of«the 
wheel,  or  the  snapping  of  the  axletree,)  is  not  prima  facie  evidence 
of  negligence.  In  our  case,  the  mere  overturning  is  ruled  to  be 
evidence  of  negligence,  but  ihe  proximate  cause  of  the  overturning 
is  not  established.  It  was  an  open  question  upon  the  evidence. 
Upon  this  distinction,  it  is  conceived  that  the  instruction  is  not  war- 
ranted by  the  cases ;  and  that  the  burden  of  showing  <^  that  the  acci- 
dent was  not  occasioned  by  the  driver's  fault,"  was  improperly 
thrown  upon  the  defendant ;  and  that  it  was,  at  least,  rebutted  by 
the  hypothesis  assumed  in  the  1 6th  prayer. — ^Vide  Lane  vs.  Crombie, 
12  Pick.  177,  and  the  cases  cited,  per  curiam. 

Mr.  Johnson  for  the  defendant. 

The  exce^^tion  to  the  statement  of  the  answer  of  the  driver  to  Mr. 
Ludlow,  was  made  before  the  evidence  was  given.  The  exception 
should  have  pointed  out  the  part  of  the  evidence  which  was  objec- 
tionable, and  not  having  done  this  it  must  be  overruled.  This  is  a 
fsimiliar  rule.  But  the  evidence  was  proper.  It  cannot  be  denied 
that  the  reckless  and  heartless  declarations  of  the  driver  to  Mr. 
Ludlow,  with  his  other  conduct,  as  proved  by  other  witnesses; 
made  while  Mrs.  Saltonstall  was  suffering  the  most  severe  agony, 
were  proper  testimony  to  go  to  the  jury  in  aggravation  of  the  da- 
mageys. 

The  following  propositions  are  sustained  by  authorities. 

1.  For  the  sufficiency  of  the  stage  coach  with  reference  to  defects 
visible,  or  not  visible,  under  ordinary  examination,  the  carrier  is  re- 
sponsible. 1  Carrington  and  Payne,  414.  Sharp  vs.  Grey,  9  Bingh. 
457. 

2.  The  breaking  down,  and  consequently  the  upsetting  of  the 
stage  coach,  unexplained,  is  prima  facie  evidence  of  neglige^ce. 
Christie  vs.  Griggs,  2  Campbell,  79. 

S.  When  there  is  danger  in  any  particular  part  of  the  route,  it  is 
tjbe  duty  of  the  driver  of  the  stage  to  state  its  full  extent  to  the  pas- 
sengers.   Dudley  vs.  Smith,  1  Campbell,  167. 

4.  If  a  passenger  is,  by  the  negligence  or  want  of  skill  of  the 
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inreTfOthy  tlM  iqwiflkimM^yvof  the  cajriageyinsach  a  aCale  <rf  peril 
as  to  render  an  enort  to  escape  from  k|  an  act  of  prudence,  and  if  in 
escaping  he  is  injtured,  the  owner  of  fhe  stage  is  re^Kmsible^  Jones 
vs.  Boyse,  1  Stark.  Rep.  393. 

Mr..  Jjistice  BABBoum  delivered  tlie  oinnion  of  the  Court 

This  is  a  writ  of  erfor  to  a  judgment  of  the  Circuit  Court  of  the 
United  States  for  the  fourdi  circuit,  and  district  of  Maryland. 

It  was  an  action  on  thid[case,  brought  by  the  deiiandant  in  error^ 
against  the  plaintiff  in  error,  and  Richard  C.  Stockton,  to  recover 
damages  for  an  injury  sustained  by  his  wife,  by  the  upsetting  of  a 
stage  coach  in  which  she  was  a  passenger,  and  of  which  said  Stock- 
ton and  Stokes  were  the  proprietors.  The  suit  was  brought  in  the 
name  of  Saltonstall  alone ;  but  there  is  in  the  record  an  agreement 
signed  by  the  counsel  of  the  parties,  stipulating,  amongst  other  Aings, 
that  the  plaintiff  might  recover  in  it,  any  damages  which  might  be 
recovered  in  an  action  by  himself  and  wife,  or  by,  himself  alcme. 

The  declaration  alleges  that  the  injury  complained  of,  was  caused 
bv  the  negligence  and  wcmt  of  skill  of  the  driver,  then  in  the  em- 
plopient  of  the  said  Stockton  and  Stokes,  and  engaged  in  driving 
theu*  coach,  in  which  the  plaintiff '9  wife  was  a  passenger  at  the  time 
she  received  the  injury.  In  tlie  progress  of  the  case,  Stockton,  one 
of  the  defendants,  died,  and  his.  death  having  been  suggested  upcm 
the  record,  the  case  proceeded  against  Stokes.  He  pleaded  the  8:e- 
neral  issue  of  <<  not  guilty,"  on  which  issue  was  joined. 

At  the  trial,  the  defendant  took  a  bill  of  exceptions  to  the  ruling 
of  the  Court;  from- which  it  appears,  that  he  asked  the  Court  to  give 
to  the  jury  sixteen  several  instructions,  and  the  plaintiff  asked  of 
the  Court  two  instructions ;  all  of  which,  as  well  dios^  asked  by  the 
defendant,  as  by  the  plaintiff,  the  Court  refused.  But  the  Coturt  dkL 
give  the  jury  the  four  following  instructions,  to  wit : 

1.  That  the  defendant  is  not  liable  in  this  action  unless  die  jury 
find  that  the  injury  of  which  the  plaintiff  complaiiffi  was  occasioned 
by  the  negligence  or  w^nt  of  proper  skill  pr  care  in  the  drijrer  of  the 
carriage,  in  which  he  and  his  wife  were'  passengers :  and  the  facts 
that  the  carriage  was  upset,  and  the  plaintiff'^A  wife  injured,  are 
prima  facie  evidence  that  there  was  carelessness,  or  ttegligence,  or 
waiit  of  skill  on  the  part  of  the  driver,  and  throws  upon  the  defend- 
ant the  burden  of  proving  that  die  accident  was  not  occasioned  by 
the  driver's  fault 

2.  It  being  admitted  that  the  carriage  was  upset,  and  die  plain- 
tiff's wife  injured,  it  is  incumbent  on  the  defendant  to  prove  that  the 
driver  was  a  person  of  competent  skill,  of  good  habits,  and  in  every 
respect  qualified,  and  suitably  prepared  for  the  business  in  which  he 
was  engaged ;  and  that  he  acted  on  this  occasion  with  reasonable 
skill,  and  with  the  utmost  prudence  and  caution ;  and  if  the  disaster 
in  question  was  occasioned  by  the  least  negligence,  or  want  of 
skill,  or  prudence  on  his  part,  then  the  defendant  is  liable  in  thii 
action. 
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3.  If  the  iur3r  find  there  was  no  tirant  of  proper  ^kiD,  or  care,  or 
caution  on  the  part  of  the  driver,  atid  that  the  stage  was  upset  by 
the  act  of  the  pbintifT  or  his  vifVe^  in  rashly  and  improperly  springing 
from  it,  then  the  defendant  is  not  liable  to  this  action :  but  if  the 
want  of  proper  skill  or  care  of  the  driv^  placed  the  passengers  in  a 
state  of  penl,  and  they  had  af  that  ^e  a  reasonable  ground  for 
supposing  that  the  stage  would  upset,  or  that  the  driver  was  inca- 
pable of  managing  his  horses,  the  plaintiff  is  entitled  to  recover ; 
although  the  jury  may  believe  from  the  JH>sition  in  which  the  st^e 
was  placed  by  the  negligence  of  the  driver,  the  attempt  of  the  plain-* 
tiff  or  his  wife  to  escape,  may  have  increased  the  peril,  or  even 
caused  the  stage  to.  upset ;  and  although  they  may  also  find  that  the 
plaintiff  and  iSa  wjife  would  probably  have  sustained  little  or  no  in- 
jury if  they  had  remained  in  the  sta^e. 

4.  If  the  jury  shall  find  that  the  driver  was  a  person  of  competent 
^11,  and  in  every  respect  qualified  and  suitably  i)repared  K>r  the 
business  in  which  he  was  engaged,  and  that  the  accident  was  occa- 
sioned by  no  fault  or  want  of  skill  or  care,  on  his  part,  or  that  of  the 
defendant  or  his  agents,  but  by  physical  disability  arising  from  ex- 
treme and  |musuai  cold,  which  rendered  him  incapable  for  the  time 
to  do  his  duty;  then  the  defendant  is  not  liable  in  this  action. 

Under  these  instructions,  the  plaintiff  obtained  a  verdict  for  seven 
thousand  one 'hundred  and  thirty  dollars,  for  which  the  Court  ren- 
dered a  judgment  in  his  favour;  and  from  that  judgment  this  writ  of 
error  is  taken. 

We  consider  it  altogether  unnecessary  to  notice  any  ot  the  instruc- 
tions asked  for  by  the  defendant,  and  which  the  Court  refused  to 
give,  because  those  which  they  did  give  cover  the  whole  ground ; 
and  therefore,  it  depends  upon  their  correctness  whether  the  judg- 
ment is  to  b^  affirmed,  or  not. 

We  think  that  the  Court  laid  down  the  law  correctly  in  each  and 
all  of  these  instructions.  It  is  certainly  a  sound  principle  that  a 
contract  to  carry  passengers  differs  from  a  contract  to  carry  goods. 
For  the  goods,  the  carrier  is  answerable,  at  all  events,  except  me  act 
of  God,  ^d  the  public  enemy.  But  although  he  does  not  warrant 
the  safefy  of  /the  passengers,  at  all  events,  yet  his  undertaking  and 
Uability  as  t(]tthem,go  to  this  extent:  that  he,  or  his  agent,  if,  as 
in  this  case,  he  acts  by  agent,  shall  possess  competent  skill ;  and  that 
as  far  as  human  care  and  foresight  can  go,  he  will  transport  them 
safely.  The  principle  is  in  substance  thus  laid  down  in  the  case  of 
Christie  vs.  Griggs,  2  Campbell,  79. 

So  it  is  also  in  the  case  of  Aston  t;*.  Heaven,  2  Espinasse's  Rep, 
533,  where  it  is  siaid,  that  coach  owners  are  not  liable  for  injuries 
happening  to  passengers,  from  accident,  or  misfortune,  where  there 
has  been  ho  negligence,  or  default  in  the  driver ;  that  the  action 
stands  on  the  ground  of  negligence,  but  that  a  driver  is  answeral)le 
for  the  smallest  negligence. 

The  principle  is  thus  laid  down  in  2  Kent's  Commentaries,  466  : 
**  The  proprietors  of  a  stage  coach,  do  not  warrant  the  safety  of 
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l^assengers  in  tbe  character  of  commpn  carriers;  an^  they  are  not 
TOiponsibie  Ibr  mere  accidents  to  the  persojis.of  the  passengers^  but 
onl^  for  the  want  of  due  care/'  What  the  author  understood  to  be 
due  ca:rey  will  Appear  from  this  consideration^  that  in  support  of  his 
proposition,  he  refers  to  the  twocAses  which  we  nave  just  cited. 

In  3tory  on  Bailments,  many  causes  are  collected  together  upon 
this  sulyect,  in  pages  376-7,  as  lilustrative  of  the  principle,  which 
is  by  that  author  laid  dpwn  in  these  words :  "  If  he  (that  is,  the 
driver)  is  guilty  of  any  rashness,  negligence.  Or  misconduct,  or  is 
imskitful,  or  deviates  from  the  acknowledged  custom  of  the  road, 
the  proprietors  will  be  responsible  for  any  injuries  resulting  from 
his  act^  Thus,  if  the  driver  drives  with  reins  so  loose  that  he  can- 
not govern  hii3  horses,  tfie  proprietors  of  the  coach  will  be  answer- 
able. So  if  there  is  danger  in  a  part  of  the  road,  or  in  a  particular 
passage,  and  he  omits  to  give  due  warning  to  the  passengers.  So 
if  h^  takes  the  wrong  side  of  the  road,  and  an  accident  happens 
#om  want  of  proper  room.  So  if,  by  any  incaution,  he  comes  in 
collision  with  another  carriage."  To  which  we  will  add  the  further 
example:,  wherever  there  is  rapid  driving,  which,  under  the  circum- 
Siances  of  the  case,  amounts  to  rashness.  In  short,  says  the 
author,  he  must  in  all  cases  exercise  a  ^ound  and  reasonable  discre- 
tion in  travelling  on  the  road,  to  avoid  dangers  and  difficulties ;  and 
if  he  omits  it,  his  principals  are  liable. 

The  only  case  which  is  recollected  to  have  come  before  this  Court 
on  this  subject,  is  that  of  Boyce  vs.  Anderson,  2  Peters,  150.  That 
was  an  action  brought  by  the  owner  of  slaves,  against  the  proprie- 
tor of  a  steamboat,  on  the  Mississippi,  to  recover  damages  for  the 
loss  of  the  slaves,  alleged  to  have  been  caused  by  the  negligence 
or  mismanagement  of  the  captain  and  commandant  of  the  boat 
The  Court  distinguished  slaves,  being  human  beings,  from  goods ; 
and  held,  that  the  doctrine  as  to  the  liability  of  common  carriers  for 
mere  goods,  did  not  apply  to  them,  but  that  in  respect  of  them,  the 
carrier  was  liable  only  for  ordinary  neglect  The  Court  seem  to  have 
considered  that  case  as  being  a  sort  of  intermediate  one  between 
goods  and  passengers.  We  think,  therefore,  that  any  thing  said  in 
that  case,  in  the  reasoning  of  the  Court,  must  be  confined. in  its  ap- 
plication to  that  case ;  and  does  not  affect  the  principle  which  we 
have  before  laid  down.  That  principle,  in  our  opinion,  fully  justifies 
the  first  and  second  instructions  given  by  the  Court ;  except  that 
part  of  those  instructions  which  relates  to  the  onus  probandi :  and 
although  we  think  this  portion  of  the  instmctions  as  well  founded, 
in  justice  and  law,  as  the  other,  yet  it  rests  upon  a  different  groimd. 
The  first  part  has  relation  to  the  Uability  of  the  defendant,  the 
second,  to  the  question,  on  whom  devolves  the  burden  of  proof. 
If  the  question  were  one  of  the  first  imprejssion,  we  should, 
upon  the  reason  and  justice  of  the  case,  ado'pt  the  principle  laid 
down  by  the  Circuit  Court  But  although  there  is  no  case  which 
could  have  the  weight  of  authority  in  this  Court,  we  are  not  with- 
out a  decision  in  relation  to  it    The  very  point  was  decided  in 
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8  Camp.  80 ;  where  it  is  d«id  by  Mansfield,  Chief  Justice,  that' 
he  thoi:^t  the  plaintiff  had.m^de  a  .prima  fade  casa  by  proyiqff* 
his  g6ing  pn  the  coach,  the  accident,  and  the  damage  tjie  h)^  aiu- 

It  is  objected,. ho wey^r^  in  ^e  printed  argument  which  has  beaa. 
laid  before  us,  that  ahhcmgh  thie  fitcts  of  the  oirertuming  of.  the 
coach,  and  the  inJuiV  sujstaiaed,  are  prima  faeie  evidence  of  negli« 
gence,  they  did  JDiot  throw  uppn  the  defendant  <he  burden  of  profiiig 
that  such  overturnihg  and  injury  were  not  occasioned  by  ^e  driver'^ 
de&ult,  but  only  tW.  the  coachman  was  -&  person  of  cpooipetent 
skill  in  his  business ;  that  tii^  coach  was  pibper)y  made,  the  hon^ 
steady,  &c 

Now,  taking  that  portiou  of  the  first  and  second  iBBtructionar 
which  relates  to  the  burden  of  proof  together,  we  upderstand  them 
as  substantially  amounting  to  what  the  objection  itself  seems  vo 
concede  to  be  a  proper  ruling,  and  what  we  consider  to  be  the  law. 
For  although,  in  the  first,  it  is  said,  that  these  facts  threw  upon  the 
defendant  the  burden  of  proving  that  the  accident  was  npt  occa- 
sioned by  the  driver's  fault ;  yet,  in  the  second,  it  is  declared,  that 
it  was  incumbent' on  the  defendant,  in  order  to  meet  the  plaintiff  s 
prima  fade  case,  to  prove  that  the  driver  was  a  person  of  compe- 
tent skill,  of  good  habits,  and  in  eveury  respect  qualified,  and  smta* 
bly  prepared  for  the  business  in  which  he  was  engaged ;  and  that  . 
he  acted  on  the  occasion  with  reasonable  skill,  and  with  the  utmost 
prudence  and  caution. 

This  aflirmative  evidence,  then,  was  pointed  out  by  the  Court 
as  the  means  of  proving  what  was  in  terms  stated  in  the  form  of  a 
negative  proposition  before,  that  is,  that  the  accident  was  not  occa- 
sioned by  the  driver's  fault  .  Th^  third  instruction  also  announces 
a  principle,  which  we  think  stands  supported  by  the  soundest  rea- 
son; and  we  should,  therefore,  adopt  it  as  being  correct,*  if  it  were 
altogeth^  a  new  question. 

But  this,  too,  is  in  accordance  with  the  doctrine  of  Lord  EUen- 
borough,  in  1  Starkie's  Cases,  493,  in  which  he  says,  that  to  enable 
the  plaintiff  to  eustain  the  action  it  is  not  necessary  that  he  should 
have  been  thrown  off  the  coach;  it  is  sufficient  if  he  were  placed 
by  the  misconduct  of  the  defendant,  in  such  a  situation  as  obliged 
hmi  to  adopt  the  alternative  of  a  dangerous  leap,  or  to  remain  at 
certain  peril ;  if  that  position  was  occasioned  by  the  fault  of  the 
defendant,  the  action  may  be  supported.  Qn  the  other  hand,  if  the 
plaintiff's  act  resulted  from  a  rash  apprehension  of  danger,  which 
did  not  exist,  and  the  injury  which  he  sustained  ir  to  be  attributed 
to  rashness  and  imprudence,  he  is  not  entitled  to  recover. 

The  instruction  which  we  are  now  considering  is  fr^uned  in  the 
spirit  of  the  principle  which  we  have  just  stated,  and  we  think  it 
wholly  unexceptionable. 

The  fourth  instruction  which  was  given  to  the  jury  was  in  favour 
of  the  defendant,  now  plaintiff  in  error,  and,  therefore,  need  not  be 
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considered.    Upon  the  whole,  we  think  that  there  is  no  error  in 
tfie  judgment    It  is,  thti!  efore,  affirmed  with  costs. 

Ttus  cause  came  on  to«be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Mary- 
landy  and  was  argued  by  counsel.  Qn  consideration  whereof,  it  is* 
ordered  and  adjudged  by  this  Court,  that  the  judgment  of  the  Cir- 
cuit Court  in  this  cause  be,  and  the  same  is  hereby,  aj9irmed  with 
costs  and  damages  at  the  rate  of  six  per  centum  per  annum. 
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MsRiwBTHBm  L.  Clabk,  Executor,  akd  WilliXm  P.  Clark, 
GisoROE  R.  H.  Clark,  and  Jefferson  Eennerlk  OLARk,  an 
Infant  under  the  age  of  twenty-one  tears,  bt  hio  Guard- 
ian AD  litem  and  ne^t^  Friend,  the  said  Georoe  R.  H. 
Clark,  Heirs  at  Law  of  William  Clark  deceased.  Appel- 
lants, vs,  Andrew  Smith,  Appellee. 

The  eokmial  ebazten,  a  gntt  portioii  of  tbe  indiTidaal  gnnts  bj  die  proprieteiy  and  rojal 
gmgnuaentfc  and  a  ttiU  greater  portion  by  the  states  of  the  Union  after  the  Rerolntiony 
wen  made  vx  lands  witlUn  the  Indian  hunting  groonda.    North  Carolma  and  Yhgini^ 
to  a  great  extent,  paid  tiieir  o£Boen  and  soldiers  of  the  retohititeaiy  war  bj  sndi  granti^ 
and  estingiiished  the  arrears  due  the  army  by  siinilar  means.  It  was  one  o(  the  great  ie* 
sooroes  which  sustained  the  war^  not  only  b^  those  states,  but  by  other  states.    The 
ultimate  Cm,  encumbered  with  the  right  of  Indian  occupancy,  was  in  the  crown  pienoua 
to  the  Resolution,  and  in  die  stales  crif  the  Union  afterwards,  ahd  subject  to  grant    lliia 
ntjat  of  occupanor  was  protected  by  the  political  power,  and  respected  by  the  Courtis 
unt8  extinguished,  when  the  patentee  to<NL  the  unencumbered  fee.    80  this  Court  and 
the  state  Courts  haye  uniibnnly  held. 
The  atate  of  Kentucky  has  an  undoubted  power  to  regulate  and  protect  individual  rights  to 
her  soil,  and  to  dedaie  whal  shall  form  a  cloud  on  titles ;  aind  having  so  dedaied,  the 
Courts  of  tiie  United  Statea,  by  removing  such  doud,  are  only  applying  an  old  prootioa 
to  a  new  equity  created  by  the  legislature,  having  its  origin  ii*  the  peculiar  condition  of 
the  country.    The  unappfopriated  lands  of  die  state  Of  Kentucky  have  been  opened  to. 
entry  aid  grant,  at  a  very  cheap  rat^  vrhioh  pdicy  has  let  in  abuses.    The  douds  upon 
old  titles  by  the  issuance  of  new  patents  for  die  same  lands  were  the  consequence;  and 
the  cttiaens  of  other  states  are  entitled  to  come  into  the  Courts  of  die  United  Slates,  to 
have  their  rights  secured  to  them  by  die  statute  of  Kentucky  of  1796. 
The  state  of  Kentucky  may  prescribe  any  policy  for  the  protection  of  die  agricnlture  of  the 
eoimtry,  diat  she  may  deem  wise  and  proper.    8he  has,  in  eflfect,  declured  that  junior 
patents  issued  for  previously  granted  lands,  shall  be  delivered  up  and  cancelled ;  with 
die  addition,  that  a  release  of  tide  shall  be  executed ;  and  it  is  the  duty  of  the  Courts  to 
execute  the  poli<7. 
Where  the  legislature  declares  certain  instruments  illegal  and  void,  there  is  inherent  in  die 
Courts  of  eq^itty  a  jurisdiction  to  order  them  to  be  delivered  up,  and  thereby  give  eflbct 
to  the  policy  of  the  legulatuTe. 
The  state  legbbtures  have,  oertain^^«K>  authority  tp  prescribe  the  forms  or  modes  of  pro- 
oeeding  in  the  Courts  of  the  United  States ;  but  having  created  a  right,  and  at  the  same 
time  prescribed  the  remedy  to  enforce  it,  if  die  remedy  prescribed  is  substantially  con- 
sistent with  the  ordinary  modes  of  proceeding  on  the  chancery  side  of  the  Federal 
Courts,  no  reason  exists  why  it  should  not  be  pursued  in  die  same  form  as  in  the  State 
Courts.    On  the  contrary,  proprcty  and  convenience  suggest  that  the  practice  ahould 
not  materially  di£fer  whcoi  titles  to  land  are  the  subjects  of  investigation. 
In  die  state  of  Tennessee  the  legislature  has  provided  that  the  Courts  of  equity  may  divesi 
a  tide,  and  vest  it  in  anothor'party  to  a  suit;  and  that  tho  decree  shall  operate  as  a  legal 
conveyance.    In  Kentucky  the  legidature  has  declared  that  Courts  may  appoint  a  com- 
missioner to  convey,  as  attorney  in  foct  of  litigant  parties,  and  such  shall  pass  the  title ; 
in  both  instances  binding  infants  and  femes  coverts  if  necessary.    The  Federal  Courta 
of  die  United  States,  in  the  instances  referred  to,  have  adopted  the  same  practice  for 
many  years,  without  a  doubt  having  been  entertained  of  its  propriety.    It  may  be  said, 
with  truth,  that  it  b  a  mode  of  conveyance,  and  of  passing  tide,  which  the  states  have 
the  exclusive  right  to  regulate. 
The  undoubted  truth  is,  that  when  investigating  and  decreeing  on  tides  in  this  country, 
the  Court  mu^t  deal  vrith  them  in  practice  as  it  finds  them,  and  accommodate  our  modes 
of  proceeding  in  a  considerable  degree  to  the  natuse  of  the  case,  and  to  the  character  of 
the  equities  involved  in  the  controversy,  so  as  to  give  effect  to  state  legislation,  and  stata 
fMky ;  not  departing  hower^r  from  what  legitimately  belongs  to  the  practice  of  a  Cowt 
pf  Chancery. 
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ON  appeal  fiom  the  Cbcuit  Court  of  the  United  States  for  the 
district  of  Kentucky. 

William  Clark,  the  fieOher  of  the  appellants,  filed  a  bill  in  the 
Circuit  Court  of  the  district  of  Kentucky,  praying  the  Court  to  com- 
pel the  defendant  to  release  his  pretended  title  to  certain  lands  in 
the  state  of  Kentucky,  claimed  by  him  under  certain  patents  ob* 
tained  from  the  state  of  Kentucky,  more  than  thirty  years  after  the 
registration  of  the  survey  of  the  ancestor  of  the  complainants,  George 
Rogers  Clark.  The  possession  of  the  land  had  continued  in  the  an- 
cestor of  the  complainant,  and  in  himself,  up  to  the  time  of  the  filing 
of  the  bill.  The  conveyance  asked  by  the  bill  was  sought  to  be  in 
conformity  with  the  provisions  of  the  act  of  the  assembly  of  Ken- 
tucky giving  jurisdiction  to  Courts  of  Equity  in  such  cases. 

The  Circuit  Court  was  unanimously  of  opinion  that  the  complain- 
ants had  established  the  l<3gal  title  to  the  land  mentioned  in  the  bill, 
under  a  valid  grant  from  the  commonwealth  of  Kentucky,  to  Creorge 
Rogers  Clark,  his  ancestor,  and  tbat  he  was  in  possession  of  the 
same  at  the  commencement  of  this  suit ;  and  that  the  defendant  had 
not  shown  that  he  had  any  right  or  title,  either  in  law  or  equity,  to 
the  land  or  any  part  of  it :  but  the  judges  of  the  Circuit  Court  being 
divided  in  opinion  on  the  question  of  the  jimsdiction  of  the  Circuit 
Court -to  compel  the  defendant  to  execute  the  conveyance  prayed 
for  in  the  bill,  it  was  not  the  opinion  of  the  Court  (the  de&ndant 
having  set  up  and  exhibited  junior  patents  from  the  commonwealth 
of  Kentucky  for  the  land,  to  himself)  that  on  any  other  ground  apparent 
in  the  cause,  the  Circuit  Court  had  jurisdiction,  on  the  general  prin- 
ciples which  determine  the  equity  jurisdiction  of  the  Courts  of  the 
United  States,  to  ^rant  to  the  complainants'  any  other  relief.  The 
bill  of  the  complamants  was  dismissed ;  and  they  prosecuted  this 
appeal 

A  printed  argument  was  submitted  to  the  Court  by  Mr.  Critten- 
den for  the  appellants.    No  counsel  appeared  for  the  defendant. 

The  argument  of  Mr.  Crittenden  stated : — 

Thb  is  a  suit  in  chancery,  under  the  29th  sec^n  of  the  act  of 
179^,  (Ken.  Stat  Law,  293,)  to  compel  the  defendant  to  release  his 
pretended  claim  to  the  land  in  question.  The  complainant  derives  title 
as  follows,  to  wit:  Patent  to  George  Rogers  Clark,  dated  15th  Sep- 
tember,  1795,  founded  on  an  entry  on  treasury  warrants,  made  26th 
October,  1780,  "to  begin  on  the  Ohio,  at  the  mouth  of  the  Ten- 
nessee river,  running  down  the  Ohio,"  &c.  &c.,  smrveyed  June  7th, 
'1784,  and  registered  June  4th,  1785;  the  survey  and  patent  being 
for  36,962  acres.  The  patented  George  Rogers  Clark,  afterwards 
conveyed  to  William  Clark,  by  deed  dated  28th  July,  1803,  proved 
and  recorded  in  the  Court  of  Appeals  in  November,  1803. 

At  the  suit  of  a  creditor  of,  he  said  patentee,  the  same  tract  of 
land,  after  the  deed  to  Williain  Clark,  was  subjected  to  sale,  for 
satidhction  of  th«r  creditor's  demand,  and  was  then  again  purchased 
by  George  Woctfolk,  to  whom  the  commissioner  of  the  Court 
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(Samuel  Diddiufon)  conveyed  it  by  deed,  of  the  14th  June,  1897; 
and  Woolfolky  by  aeed  of  the  X8th  October,  1897,  oonyeyed  to  the 
said  WilUam  Claric 

William  Clark,  thus  doubly  invested  witfi  assurance  of  title,  and 
aHeging  possession  of  the  land,  filed  his  bill  to  compel  a  release  of 
the  defendant's  pretended  claims. 

The  defendant,  by  his  answer,  OMitests  Clark^s  title  on  various 
grounds,  and  asserts  his  own  claims,  which  are  nothing  more  than 
ninepenny  claims,  originating  within  a  few  years  past,  by  entries 
and  purchasea  made  with  and  of  the  public  receiver,  under  the 
laws  of  Kentucky  for  the  disposal  of  the  lands  of  the  state  below 
the  Tennessee  river. 

The  documentary  evidence  establishes,  beyond  question,  the  legal 
title  of  the  complainant  His  possession  is  not  denied  by  the  answer, 
is  fully  proved  bv  the  depositions,  and  is  incontestable.. 

The  origin  of  the  defendant's  pretended  claims  was  between 
thirty  ahd  forty  years  after  the  date  of  Clark's  patent,  and  about 
half  a  century  aiter  Clark's  survey  was  registered  in  the  i)roper 
office  of  the  state  of  Virginia,  from  whose  laws  his  title  priginally 
emanated. 

Here  the  case  ends.  It  is  necessary  to  look  no  further  to  embrace 
its  whole  merits  as  a  legal  controversy ;  and  the  conclusion  is  clear 
and  obvious  in  favour  of  the  complainant,  both  on' general  principles, 
and  on  the  terms  of  the  act  of  A^mbly  under  which  the  bill  is  nled. 
In  accordance  with  this  are  the  cases  of  Starling,  &c.  vs.  Hardin,  9 
Bibb.  522 ;  and  Loftus  vs.  Cates,  I  Monroe,  98 ;  m  the  first  of  which 
it  is  expressly  said  that,  in  a  contest  with  those  who  have  no  title 
originating  anterior  to  the  patent,  no  other  evidence  of  title  than  the 
patent  need  be  produced. 

But  the  defendant  has  gone  altogether  beyond  those  limits,  and 
proposes  to  litigate  questions  that,  in  our  opinion,  do  not,  belong  to 
or  arise  in  the  case.  He  contends  that  the  land  was  not  subject  to 
appropriation  by  Clark's  warrants  at  the  date  of  his  entry,  and  that, 
therefore,  his  claim  is  null  and  void. 

It  will  not  be  denied  that  the  land  in  question  was  within  the  ter.- 
ritorial  limits  of  the  state  of  Virginia,  until  the  separation  of  Ken- 
tucky placed  it  under  the  jurisdiction  of  the  latter  state.  Virginia 
had,  then,  the  right  to  dispose  of  it  aocordii^  to  her  policy  or  plea- 
sure. 

By  the  act  of  1779  (1  litt  408^  her  whole  unappropriated  terri- 
tory was  thrown  open  for  individual  appropriaticm  by  treasury 
warrants^  with  these  only  exceptions :  that  ^  no  entry  or  location 
shall  be  admitted  within  tfie  oountry  and  limits  of  the  Cherokee  In- 
dians, or  on  the  ncNrth-west  side  of  the  Ohio  river,  or  on  the  lands 
reserved  by  act  of  Assembly  for  any  particular  nation  or  tribe  of 
Indians,  or  on  the  lands  granted  by  law  to  Richard  Henderson  an(| 
Co.,  or  in  that  tract  of  country  reserved  by  resolution  of  the  General 
Assembly  for  the  benefit  of  the  troops  serving  in  the  present  war, 
and  bounded  by  the  Green  river,  and  south-east  coast,  from  the  head 
b2 
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Ibenot  to  the  Cumberiaiid  momitainSy  with  said  mountains  to  the 
Carolina  line,  with  the  Carolina  line  to  the  Cherokee  or  TeimeflBee 
river,  with  the  said  river  to  the  Ohio  river,  and  with  the  Ohio  to  the 
said  Green  river,  until  the  further  order  of  the  General.  Assembly.'^ 
This  was  the  only  restriction  upon  Clark's  right  to  locate  his  war- 
rants anywhere  within  the  territorial  limits  of  Virginia.  His  entries 
were  made  below  the  Tennessee  river,  and  in  the  year  1 780.  They 
did  not  include  any  part  of  the  excepted  territories.  Most  clearly 
they  did  not  interfere  with  the  military  reserve.  It  is  true,  that  after 
Clark's  entries  at  the  November  session,  1781,  (1  Litt  432,)  the  Vir- 
ginia Legislature  enlarged  the  military  reserve,  by  adding  to  it  tl^ 
country  below  the  Tennessee,  including  the  land  now  in  suit  But 
it  will  scaircely  be  contended  that  this  act  could  affect,  or  was  in* 
tended  to  affect,  the  previously  acquired  and  vested  rights  of  CUrk ; 
while  it  clearly  diows  that  the  legislature  considered  itself  as  having 
fuU  power  to  dispose  of  this  additiopal  reserve ;  and  that  without 
this  reservation  the  land  would  have  been,  and  before  it  was,  sub- 
ject to  individual  appropriation.  The  only  purpose  of  the  reserva- 
tion was  to  exempt  it  from  such  appropriation,  to  which  it  was  then 
liable. 

The  decision  in  the  case  of  the  Superintending  Officers  t^^.  Clark, 
Hu^es's  Repts.  39,  is  a  direct  adjudication  tliat  the  land  was  sub- 
ject to  appropriation  by  Clark's  entries. 

Neither  in  1779,  nor  at  any  time  since,  has  eitlier  the  government 
of  the  United  States,  or  Virginia,  or  'Kentucky,  ever  recognised  the 
land  now  in  suit  as  embraced  either  by  the  limits  of  the  Cherokee 
Indians,  or  within  the  limits  of  any  reservation  made  by  any  act  of 
Assembly,  for  any  nation  or  ^be  of  Indians.  At  least,  we  know 
of  no  such  recognition.  Let  the  defendant  show  it  llie  treaties 
with  the  Cherokee  Indians  show  tfiat  they  were  never  considered  as 
owning  the  country  where  this  landlies.  (See  those  treaties,  1  voL 
Laws  of  the  United  States,  32S,  et  seq.)  On  the  contrary,  the 
Indian  title  to  the  country  below  die  Tennessee  river  was  supposed 
to  be  extinguished  by  the  treslty  of  1818,  made  with  the  Chickasaw 
Indians,  by  Shelby  and  Jackson,  as  commissioners. 

And  in  several  acts  of  the  Kentucky  legislature,  Stat  Law,  1040 
and  915,  the  country  below  the  Tennessee  is  recognised  as  land  that 
was  within  the  ^  Chickasaw  Indian  boundary.^'  The  land  in  ques- 
tion certainly  does  not  lie  within  Henderson's  grant,  which  isal  the 
mouth  of  Green  river. 

Upon  the  whole,  we  conclude  that  Clark's  claims,  at  the  date  of 
their  location,  in  1780,  were  not  within  any  of  the  limits  or  territo- 
ries exempted  and  excepted  from  appropriation  by  the  act  of  1779 ; 
and,  consequently,  that  the  land  in  question  was  legaUy  subject  to 
appropriation,  and  was  legally  appropriated  by  Clark's  entries. 

tf  ut  suppose  those  entries,  ana  survey  or  surveys,  were  made 

without  sanction  of  law,  and  upon  lands  excepted  or  reservM  from 

appropriation  by  them,  was  it  not  competent  for  Virginia  aAd  Ken- 

ucky,  the  successive  sovereign  owners  of  the  country,  to  waive  any 
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objection  to  sueh  irregtdarities?  And  when  afterwards  the  title, 
however  irregular  in  its  inception  and  progress,  was  consummated, 
by  patent  from  the  state ;  is  not  that,  at  least,  prima  facie  evidence 
or  such  waiveron  the  part  of  the  state,  leuid  is  it  not  conclusive  upon 
all  persons  subsequendy  acquiring  title  from  the  state  ?  To  us  it 
seems  that  all  these  questions  must  be  answered  in  the  .affirma- 
tive. 

There  are  numerous  decisions  by  the  Court  of  Appeals  of  Ken- 
tucky, that  certificates  for  land,  granted  by  commissioners  or  by 
county  Courts,  are  conclusive  upon  the  state,  and  upon  all  psfarties 
subsequently  acquiring  a  claim  urom,  the  state ;  and  that  sucn  sub- 
sequent claimants  cannot  impeach  or*  inquire  into  the  prior  certifi- 
cates. These  decisions  seem  to  have  a  decided  bearing  upon  the 
present  case ;  and  the  principle  of  them  must  equally  exclude  tfie  de- 
fendant from  questiomng  or  impeaching  the  patent  under  which  the 
complainant  cleiims.  The  decisions  alluded  td  are  so  numerous  and 
well  known  that  it  would  be  idle  parade  to  cite  them:  it  is  a  well 
settled  doctrine,  too,  that  one  claiming  under  an  entry,  &c.  originat- 
ing subsequent  to  a  patent  on  the  same  land,  cannot'  avail  himsielf 
of  any  defect  or  irregularity  in  the  entry  or  survey  of  the  prior  pa- 
tentee. Ward  and  Kenton  vs.  Lee  and  Orr,  1  Bibb,  33 ;  Fitche'^s 
devisees  vs.  Bullock,  1  B|ibb,329 ;  and  in  Hardin's  Reports,  Greenup 
vs.  Kenton,  15 ;  Patterson  vs.  Bradford,  105 ;  and  Jasper  vs.  Quarles, 
469,  &C. 

But  if  all  these  analogies,  principles,  and  precedents  should  fail  us, 
we  contend  that  the  legislative  authority  has  sanctioned  and  made 
good  tho  survey  of  Clark,  whatever  defect  or  objection  previously 
existed  in  or  to  it,  or  the  entry  on  which  it  was  founded. 

It  will  be  seen,  by  the  register's  certificate,  that  the  survey  was 
registered  <<  in  the  register's  office  of  Virginia,"  at  the  time  of,  and 
before,  the  separation  of  Kentucky  from  that  state.  By  the  act  of 
1794,  it  was  enacted  by  the  legislature  of  Kentucky,  <<  that  the  -re- 
gister of  this  sta^  shall  receive  and  issue  grants  on  all  certificates  of 
survey  which  were  in  the  register's  office  of  Virginia  at  the  time 
the  separation  took  place,  and  on  which  grants  have  not  issued." 
Stat.  Law,  910. 

Acting  in  the  same  spirit  of  sound  policy  and  good  faith  towards 
Virginia  claimants,  this  state,  in  the  year  1811,  enacted  that  all  claims, 
founded  on  the  laws  of  this  commonwealth,  which  interfered  with 
"  any  survey  or  grant,  surveyed  or  granted  under  or  by  virtue  of 
any  law  of  Virginia,  &c.,  shall  be  void,"  &c  Stat  Law,  915.  See, 
also,  the  act  of  1792, 1  Litt  75.  159. 

Clark's  survey  comes  completely  within  the  protection  and  ratifi- 
cation conferred  by  these  statutes. 

If  a  distinction  be  attempted  between  the  claim  of  the  defendant 
and  claims  on  Virginia  treasury  warrants,  on  the  ground  that  the 
latter  were  expressly  confined  to  <^  unappropriated  land,"  it  is  an- 
ftnrered,  first,  that  these  words  are  mere  expletives,  used  out  of 
»bnndant  caution^,  and  that  the  construction  mu9t  have  been  the  samey 
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if  these  words  had  not  been  used;  second,  that  the  groiindof  the  dis- 
tinction doe^  not,  in  fact,  exist;  the  act  of  1825,  sec.  2,  p.  1054,  StaL 
Law,  authorizing  the  receiver  to  expose  to  sale  only  the  ^^unappro^ 

Eriated  sections,"  &c.  It  is  inferred,  therefore,  that  it  could  not* 
ave  been  intended  that  purchases  by  private  entries  should  have 
been  made  of  any  but '<<  unappropriated  sections/'  The  whole 
country  had  been  sectionized,  and  it  was  well  known  to,  and  re- 
cognised by  the  legislature  that  much  of  it  had  been  appropriated; 
and  it  is  but  common  respect  to  its  justice  to  suppose  that  it  designed 
this  as  an  express  and  abundantly  cautious  saving  of  all  individual 
rights  and  cl&ims. 

Upon  the  hearing  of  the  cause  in  the  Court  below,  the  Court,  both 
judges  concurring,  were  of  opinion  that  the  complainant,  Clark,  had 
the  legal  title  to  the  land  in  question,  and  was  in  die  actual  posses- 
sion thereof  at  the  conunencement  of  this  suit ;  and  yet  the  Court  re- 
futyed  to  decree  the  defendant  to  relinquish  his  pretended  claim, 
because  of  a  division  of  opinion  with  the  judges,  as  to  the  jurisdic- 
tion of  the  Court.  One  of  the  judges  was  of  opinion  thit,  although 
the  case  came  completely  within  the  provisions  of  the  act  of  Assembly 
of  Kentucky,  giving  jurisdiction  to  Courts  of  equity  in  siich  cases, 
still  that  the  federal  Court  could  not  exercise  that  jurisdiction ;  that 
its  jurisdiction  was  limited  by  the  "  general  principles''  of  the  equity 
jurisdiction  of  the  Courts  of  the  United  States ;  and  that  the  case  not 
being  embraced  by  those  .general  prii^ciples,  the  Court  could  not  ex- 
ercise a  jurisdiction  created  by  an  act  of  Assembly  of  Kentucky.  In 
consequence  of  this  division  of  opinion,1he  complainant's  bill  was 
dismiraed ;  and  he  has  appealed  to  this  Court,  and  will  insist  that  the 
Circuit  Court  had  jurisdiction  fof  the  case,  and  ought  to  have  exer- 
cised it  by  decreeing  in  favour  of  the  complainant,  and  that  it  erred 
in  dismissing  his  biU.    7  Peters,  542. 

Mr.  Justice  .Catron  delivered  the  opinion  of  the  Court. 

By  patent  of  the  15th  September,  1795,  there  was  granted  to 
Greorge  Rogers  Clark,  by  the  commonwealth  of  Kentucky,  36,962 
acres  of  land,  beginning  on  the  Ohio  river,  at  the  mouth  of  the  Ten- 
nessee; running  south  16^,  east  1280  poles,  north  74^,  west  3840 
poles,  north  16^,  east  1800  poles,  to  the  bank  of  the  Ohio,  about  three 
miles  below  Fort  Massac;  thence  running  up  the  Ohio,  with  its 
several  meanders  4480  poles  to  the  beginning. 

The  patent  is  in  conformity  to  a  survey  of  7th  June,  1784,  re- 
turned to  the  land  office  of  Virginia ;  founded  on  an  entry,  and  an 
amendment  .thereof  dated  17th  May,  and  26th  of  October,  1780; 
made  by  virtue  of  various  treasury  warrants.  The  entry  havmg 
been  for  71,962  acr^s,  with  liberty  to  return  one  or  more  purveys. 

The  identity  of  the  land,  as  enteied,  surveyed,  and  patented,  is 
establbhed  beyond  doubt,  as  the  surrey  made  by  oraer  of  the 
Court  below,  represents  it 

William  Clark,  \he  con^>laiDant,  by  various  toesne  conveyances^ 
became  the  owner  in  fee  of  the  same  -^  and^  by  hia  teQanftj*  bal 
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been  io  possession  from  1819,  up  to  the  time  of  filing  the  bill :  the 


claim  of  the  Chickasaw  Indians,  having  been  eztingaished  to  the 
country  where  the  land  lies,  by  the  treaty  of  the  l9ih6C  0<^ber, 
1818;  to  which  time  the  right  of  possession  was  nec^sarily  sus- 
pended. 

The  first  exception  taken  by  the  answer  is,  that  the  patent  was 
made  for  lands  lying  within  a  country  claimed  by  Indians;  uid, 
therefore,  void. 

To  which  it  may  be  answered,  that  the  colonial  charters,  a  great 
portion  of  the  inidividual  grants  by  the  proprietary  and  royal 
governments,  and  a  still  greater  portion  by  tne  states  of  this  Umon 
after  the  Revolution,  were  made  for  lands  within  the  Indian  hunting 
grounds.  Nortli  Carolina,  and  Virginia,  to  a  great  extent^  paid 
dieir  officers  and  soldiers  of  the  revolutionary  war,  by  such  grants ; 
and  extinguished  the  arrears  due  the  army  by  similar  means.  It 
was  one  of  the  great  resoiurces  that  sustained  the  war,  not  only  by 
these  states  but  others.  The  ultimate  fee  (encumbered  with  the 
Indian  right  of  occupancy)  was  in  the  crown  previous  to  the  Revo- 
lution,  and  in  tho  states  of  the  Union  afterwards,  and  subject  to 
grant  This  right  of  occupancy  was  protected  by  the  political 
power,  and  respected  by  the  Courts  until  extinguished ;  wnen  the 
patentee  took  the  unencumbered  fee.  So  this  Court,  and  the  state 
Courts,  have  uniformly,  and,  often,  holden.  6  Cranch,  87.  9 
Cranch,  11. 

By  the  act  of  November,  1781,  Virginia  opened  the  whdle  coun-, 
try  south  of  the  Tennessee  river,  for  the  satis&ction  of  military, 
claims,  and  excluded  the  location  of  treasury  warrants ;  and  the 
officers  and  soldiers,  through  their  superintendents,  Thomas  Mar- 
shall and  others,  caveated  George  Rogers  Clark's  claim,  prajring  no 
grant  might  issue  to  him  for  the  36,932  acres.  The  caveat  was 
filed  in  the  Supreme  Court  of  the  district  of  Kentucky;  but  because 
the  judges  were  interested  in  the  event,  the  suit  was  transferred, 
pursuant  to  an  act  of  Assembly,  to  die  Court  of  Appeals  of  Vir- 
ginia, where  it  was  pending  from  1786  to  1791 ;  when  that  Court, 
amongst  other  things,  held,  <<  that  the  dormant  title  of  the  Indian 
tribes  remained  to  be  extinguished  by  the  government,  either  by 

Eurchase  or  conquest;  and  when  that  was  done,  it  enured  to  the 
enefit  of  ttie  citizens  who  had  previously  acquired  a  title  from  the 
crown,  and  did  not  autlu>rizo  a  new  grant  of  the  lands,  as  waste 
and  unappropriated."  And  the  state  having  succeeded  to  the  royal 
rights,  could  appropriate  the  waste  lands  within  her  chartered  Innits 
in  the  same  manner. 

8.  That  by  the  act  of  1779,  the.  lands  south  of  Tennessee  river, 
were  subject  to  be  located  by  treasury  warrants;  and  that  the  act 
of  1781,  for  the  benefit  of  the  officers  and  soldiers,  could  not  have 
a  retrospective  operation  so  as  to  defeat  General  Clark's  prior  entry, 
made  according  to  ^e  existing  laws. 

The  opinion  having  been  returned  to  Ae  Court  of  Appeal  of  Kai* 
tocky,  at  the  October  term  thereol^  1793,  the  caveat  was  dismiwed  | 

«6 
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and 'in  September^  17959  General  Clark  obtained  his  patent 
Hughes'  Kentucky  Reports,  39. 

The  validity  of  the  title  of  the  complainant,  is,  therefore,  not  now 
open  to  controversy  on  these  grounds ;  and  such  was  the  opinion 
of  the  Circuit  Court  But  that' Court  being  divided  in,  opinion  on 
the  question  of  jurisdiction,  no  decree  could  be  made,  in  conformity 
to  the  prayer  of  the  bill,  and  which  was  dimussed  for  this  reason. 

It  seeks  to  enforce  the  act  of  Kentucky  of  1796,  which  provides, 
that  "  any  person  havi  jg  both  legal  title  to  and  possession  of  land, 
may  institute  a  suit  against  any  other  person  setting  up  a  claim 
thereto ;  and  if  the  complainant  shall  be  able  to  establish  his  title 
to  such  land,  the  defenoant  shall  be  decreed  to  release  his  claim 
thereto,  and  pay  the  complainant  his  costs,  Unless  the  defendant 
shall  by  answer  disclaim  all  title  to  such  lands,  and  offer  to  give 
such  release  to  the  complainant :  in  which  case,  the  complainant 
shall  pay  to  the  defendant  his  cost^,  except  for  special  reasons  ap- 
pearing, the  Court  should  otherwise  decree/' 

T)ie  foregoing  extract  is  the  twenty-ninth  section  6f  an  act  pro- 
fessedly regulating  proceedings  in  the  Courta  "**  9^^^^^* 

Conflicts  of  title  were  muortunately  so  numerous  t^t  no  one 
knew  from  whom  lo  buy  or  take  lands  with  safety ;  nor  could  im- 
provements be  made  without  great  hazard,  by  those  in  possession^ 
who  had  coi^icting  claims  hanging  over  tfiem;  and  whidi  might 
thus  continue  for  half  a  century — the  writ  of  right  being  limited  to 
fifty  years  in  some  cases ;  that  is,  where  it  wa!s  brought  upon,  the 
seisin  of  an  ancestor,  or  predecessor,  and  to  thirty  years,  if  on  the 
demandant's  own  seisin.  Act  of  January  1796.  During  all  whidi 
time,  the  party  in  possession  had  no  power  to  litigate,  much  less  to 
settle  the  title  at  law ;  for  he  might  be  harrassed  by  many  actions 
of  ejectment,  and  Ms  peace  and  property  destroyed,  although 
always  successful ;  by  no  means  an  uncommon  occurrence.  This 
evil,  it  was  the  object  and  policy  of  the  legislature  to  cure ;  not  so 
much  by  prescribing  a  mode  of  proceeding,  as  by  conferring  a  r^t 
on  him  who  had  the  better  title,  and  the  possession,  to  draw  to  him 
the  outstanding  inferior  claims.  It  is,  in  effect,  declared  that  the 
junior  claimant  shall  be  deemed  to  hold  a  trustee  for  him  in  pos- 
session, and  be  compelled  to  release  his  inferior  title  by  a  convey- 
ance, so  that  the  junior  patent,  for  instance,  could  not  be  perfected 
by  possession,  and  the  lapse  of  time  into  the  better  rights  (by  force 
of  the  acts  of  limitation ;)  now  reduced  in  Kentucky,  in  such  cases, 
to  a  seven  years'  adverse  holding.  The  junior  patent,  as  between 
the  state  and  the  ffrantee  is  a  valid  title;  and  if  in  Uiis  instance, 
Smith  were  to  hold  adverse  possession  of  any  one  of  his  thirty-two 
tracts,  for  seven  years,  he  would  have  the  better  leral  title :  and  if 
the  grants  of  Smith  are  released  to  Clark,  a  holding  by  him  *  in 
virtue  of  the  release,  w'ould  have  the  same  effect 

The  legislature  having  declared  that  he  who  has  the  lesal  and 
equitable  title,  and  the  possession,  may  treat  the  adverse  claimant 
as  a  trastte,  and  coerce  a  release  to  himself  of  the  iniisl!<Mr,elaim| 
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of  coume  the  statute  secures  a  highly  valuable  right ;  which  it  is 
the  duty  of  the  Courts  to  enforce,  and  which  can  omy  be  enforced  in 
a  Court  of  Equity. 

Kentucky  has  the  imdoubted  power  to  regulate  and  protect  indi- 
vidual rights  to  her  soil,  and  to  declare  what  shall  form  a  cloud  on 
titles ;  and  having  so  declared,  the  Courts  of  the  United  States, 
by  removing  such  clouds,  are  only  applying  an  old  practice  to  a 
new  equity  created  by  the  legislature,  having  its  origin  in  the  pe- 
culiar condition  of  the  coimtry.  The  unappropriated  lands  of  that 
state  have  been  opened  to  entry  and  grant  at  a  very  cheap  rate,  as 
this  record  shows ;  which  policy  has  let  in  the  abuse,  sought  to  be 
remedied  by  the  bill  That  clouds  upon  old  titles,  by  the  issuance 
of  new  patents  for  the  same  lands,  would  be  the  consequence,  was 
manifest ;  and  that  citizens  of  other  states  are  entitled  to  come  into 
the  Courts  of  the  United  States,  to  have  the  rights  secured  to  them 
by  the  statute  of  1796,  enforced,  we  cannot  doubt. 

But  we  apprehend,  jurisdiction  may  be  assumed  by  the  federal, 
equally  with  the  state  Courts,  upon  another  groimd.  Kentucky 
may  prescribe  any  policy  for  the  protection  of  the  agriculture  of  the 
country  that  she  may  deem  wise  and  proper ;  she  has  in  effect  de- 
clared, that  junior  patents,  issued  for  previously  granted  lands,  shall 
be  delivered  up  and  cancelled ;  with  the  addition,  that  a  release  of 
title  shall  be  executed :  and  it  is  the  duty  of  the  Courts  to  execute 
the  policy. 

Where  the  legislature  declares  certain  instruments  illegal  and 
void,  as  the  Britidi annuity  act  does;  or  as  the  gaming  acts  do ;  thete 
is  inherent  in  the  Courts  of  Equity  a  jurisdiction  to  order  them  to 
be  delivered  up,  and  thereby  give  effect  to  the  policy  of  the  legisla- 
ture. 10  Yes.  218.  S  Ves.  604.  2  Yerger's  Rep.  524.  1  Mad- 
dock's  Ch.  Pra.  185,  and  authorities  cited. 

The  state  l^islatures  certainly  have  no  authority  to  prescribe  the 
forms  and  modes  of  proceedinff  in  the  Courts  of  the  United  Statto ; 
but.  having  ereated  a  right,  and  at  the  same  time  prescribe^  the  re- 
medy to  enforce  it,  if  the  remedy  prescribed  is  substantially  consis- 
tent with  the  ordinary  modes  ot  proceeding  on  the  Chancery  side 
of  the  federal  Courts,  no  reason  exists  why  it  should  not  be  pur- 
sued in  the  same  form  as  it  is  in  the  state  Courts ;  on  the  contrary, 
propriety  and  convenience  suggest,  that  the  practice  should  not  ma- 
terially differ,  where  titles  to  lands  are  the  subjects  of  investigation. 
And  sudi  is  the  constant  course  of  the  federal  Cotttfti,  For  instance, 
in  Tennessee,  the  legislature  has  provided  that  the  Courts  of  Equity 
may  divest  a  title,  and  vest  it  in  another  party  to  the  suit;  and  that 
the  deci^  diall  operate  as  a  legal  conveyance.  So  in  Kentucky, 
the  legislature  has  dedared  that  the  Courts  may  appoint  a  commis- 
sioner to  convey  as  the  attorney  in  fact  of  a  litigant  party;  and  that 
such  deed  shall  pass*  the  title :  in  both  instances  binding  infimts 
and  femes  covert,  if  necessary.  The  federal  Courts,  in  the  states 
referred  to,  havead<^pted  the  same  practice  (ot  many  years,  without 
a  doubt  having  been  entertained  of  its  propriety.    It  may  be  said 
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with  truth,  that  this  is  a  mode  of  conveyance  and  of  passing  title, 
which  the  states  have  the  exclusive  right  to  regulate ;  still  the  same 
statute  that  conferred  the  power  thus  to  decree  a  conveyance,  pre- 
scribed the  mode  of  proceeding;  and  had  the  form  of  the  remedy 
been  rejected  by  the  Courts  of  the  United  States,  the  right  to  have 
such  record  conveyance  would  have  fiillen  with  it,  as  they  could 
not  be  separated. 

The  undoubted  truth  is,  that  wnen  mvestigating  and  decreeing 
on  titles  in  this  country,  we  must  deal  with  them,  in  practice,  as 
we  find  them,  and  accommodate  our  modes  of  proceeding  in  a 
considerable  degree,  to  the  nature  of  the  case,  and  the  character 
of  4he  equities  involved  in  the  controversy ;  90  as  to  give  effect  to 
state  legislation  and  state  policy :  not  departing,  however,  from  what 
legitimately  belongs  to  the  practice  of  a  Court  of  Chancery. 

The  complainant's  case  being  one  coming  clearly  within  the  rules 
alluded  to;  we  order  that  the  decree  of  the  Court  below  be  reversed, 
and  the  cauise  remanded  to  be  proceeded  in  according  to  the  rights 
of  the  parties. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States,  for  the  District  of  Ken- 
tucky, and  was  argued  by  counsel.  On  consideration  whereof,  it 
is  adjudged  and  decreed  by  this  Court,  that  tlie  decree  of  the  said 
Curcuit  Court,  in  this  cause  be,  and  the  same  is  hereby,  reversed, 
with  costs,  and  thai  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  Circuit  Court,  for  ftirther  proceedings  to  be  had  tbraein, 
in  conformity  to  the  opinion  of  this  Court 
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DowNss  AND  CoMPAKT  VS.  Edwabd  B.  CHuacn. 

Hie  pltintiffii  in  an  adion  on  tiM  teeond  Mt  of  a  Ibveifn  bill  of  exchange,  which  waa  pro- 
tested for  non-aooeptanoe,  with  the  proteeti  tiiereto  attached,  can  leooter,  wi^ioiit  pro> 
dndng  the  tint  of  the  Mtme  aM,  or  aeeoimting  for  ita  non-piodacdoo. 

ON  a  certificate  of  division  from  the  Circuit  Ck>urt  of  the  United 
States  for  the  district  of  Mississippi. 

This  was  an  action  of  assumpsit  founded  on  the  second  of  a 
foreign  bill  of  exchange,  by  the  endorsee  against  the  endorser,  for 
non-acceptance.  The  plaintmis  declared  upon  the  <'  second"  of  the  set 
of  exchange,  which  <<  second  of  the  set''  was  protested  for  non- 
acceptance  ;  and  the  same,  with  *the  protest  thei-eto  attached,  was 
read  in  evidence  to  the  jury.  Whereupon  a  question  arose,  whe- 
ther the  plaintifb  could  recover  upon  the  said  second  of  exchange, 
without  producing  the  first  of  the  same  set,  or  accounting,  for  its 
non-production ;  upon  which  the  judges  were  opposed  in  opinion. 
Whereupon  the  same  was  ordered  to  be  certified  to  the  Supreme 
Court  of  the  United  States. 

The  case  was  siibmitted  to  the  Court,  dn  a  printed  argument,  by 
Mr.  0.  Hoffinan,  for  the  plaintifil  No  counsel  appeared  for  the 
defendant 

Mr.  Hoffinan  stated : — 

The  only  question  that  arises  is,  whether  the  plaintiff*  cati  recover 
upon  the  second  of  exchange,  without  producing  the  first  of  the  same 
set,  or  accounting  for  its  non-production. 

These  bills  are  so  many  securities  for  the  same  debt,  and  so 
drawn  for  convenience,  and  to  avoid  accident.  Where  one  is  paid, 
the  one  so  paid  has  discharged  the  duty  of  the  whole,  and  the  others 
cease  to  have  legal  existence.  They  contain  this  very  condition  on 
their  face ;  and  show  that  each  has  a  full  operation,  dependent  only 
upon  the  rest  not  having  discharged  their  oifice. 

If  one  is  sufficient  to  present,  so  as  to  authorize  the  holder  to  de- 
mand payment,  it  would  seem  to  follow,  as  a  matter  of  course,  that 
that  which  gave  the  right  to  demand  payment  or  acceptance  would 
be  sufficient  to  support  an  action  for  non-payment  or  non-acceptance. 
If  the  presentation  of  one  is  sufficient  to  create  a  liability,  that  one 
must  be  sufficient  to  support  an  action  founded  on  such  liabUity. 
Whatever  gives  the  right,  must  be  enough  to  sustain  the  remedy. 

Not  a  single  case  has  been  found  where  the  objection  has  been 
taken  or  decided  by  the  Courts,  although  the  books  abound  with 
cases  where  the  objection  would  have  applied.  The  only  exception 
to  the  general  rule  that  either  one  of  the  set  can  perform  the  office 
of  all  the  set  is,  that  the  particular  bill  protested  must  be  the  one 
declared  upon  and  given  in  evidence,  in  order  to  save  the  drawer 
or  endorser  from  liability  to  the  person  who  may  ha     interfered. 

Vol.  XIII.— S 
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supra  protest)  for  his  honour.    Chancellor  Kent  says:  ^  If  several 
parts,  as  is  usual,  of  a  bill  of  exchange  be  drawn,  they  all  contain  a 
condition  to  be  paid,  provided  the  others  remain  unpaid,  and  they 
collectively  amount  to  one  bill,  and  a  payment  to  the  holder  of  either. . 
is  good,  and  a  payment  of  one  of  a  set  is  payment  of  the  whole. 

^  The  drawer  or  endorser  to  be  charged  on  non-acceptance  or 
non-payment  is  entitled  to  call  for  the  identical  bill  or  No.  of  the  set 
protested,  before  he  is  bound  to  pay,  and  it  would  be  sufficient  to 
produce  it  at  the  trial  or  account  for  its  absence ;  as,  without  it,  he 
might  be  exposed  to  claims  from  some  bona  fide  hcdder  or  person, 
who  had  paid  it,  supra  protest,  for  his  honour.''  3  Kent's  Com.  109. 

The  same  doctrine  was  stiU  more  stron^y  recognised  by  the 
Court  in  Kenworthy  vs.  Hopkins,  1  Jdmson's  Cases,  107 ;  which 
case  the  Court  will  find  cited  and  commented  upon  in  Wiles  vs. 
Whitehead,  15  Wendall,  527. 

In  this  latter  case,  the  Court  decided  that  the  set  actually  protested 
must  be  produced  in  a  suit  brought  by  endorsee  against  endorser, 
to  guard  against  a  subsequent  claim  by  an  acceptor,  supra  protest 
The  Court  say  <<  that  tlie  identical  bill  protested  must  be  presented. 

^  It  is  true,  as  a  general  rule,  that  payment  of  one  of  the  set.  is 
payment  of  the  whole ;  but  if  the  drawer  or  endorser  is  entitled  to 
call  for  tlie  identical  bill  dishonoured,  before  he  is  obliged  to  pay  it ; 
the  omission  to  do  so  would  subject  him  to  the  charge  of  neghgence, 
and  make  him  accountable  to  aiiy  person  who  had  accepted  it  for 
his  honour. 

^<  His  security,  therefore,*  requires  that  he  should  be  allowed  to 
call  for  the  bill  protested,  before  a  recovery  is  permitted  to  be  had 
against  him." 

There  is  a  dictum  in  Starkie,  that "  in  case  of  foreign  bills  drawn 
in  sets,  both  the  sets  should  be  produced."  2  Starkie  on  Evidence, 
142.  But  no  authorities  are  cited  to  support  this,  and  it  is  in  hos- 
tility to  the  reasoning  of  the  authorities  to  which  I  have  referred. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court: — 
This  is  the  case  of  a  certificate  of  division  of  the  judges  of  the 
Circuit  Court,  for  the  district  of  Mississippi.  The  action  was  as- 
sumpsit, founded  on  the  second  part  of  a  foreign  bill  of  exchange,  by 
the  endorsee  against  the  endorser  for  non-acceptance.  The.  plain- 
tiff declared  upon  the  second  of  the  set  of  exdiange,  which  second 
of  the  set  was  protested  for  non-acceptance>  and  the  same,  with  the 
protest  attached  thereto,  was  read  to  the  jury.  Whereupon  a  ques- 
tion arose,  whether  the  plaintifiis  could  recover  upon  Ae  said  second 
of  exchange  without  producing  the  first  of  the  same  set,  or  account- 
ing for  its  non-production ;  -upon  which  question  the  judges  were 
opposed  in  opinion.  And  the  same  has  been  accordingly  certified 
to  this  Court  under  the  act  of  Congress. 

We  are  of  opinion  that  the  plaintifis  are  entitled  to  recover  xxptm 
the  second  of  the  set  without  producing  the  first,  or  aocounting  ion 
its  non-production.    No  authority  has  been  referred  to  whidi  is 
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exactly  in  pointy  nor  are  we  aware  that  the  question  has  ever  been* 
judicially  aecidcd.  Mr,  Starkie,  in  his  work  on  Evidence,  (part  iv. 
p.  228,  1st  edit,  has  said,  <<  In  the  case  of  a  foreign  bill  drawn  in 
sets,  both  the  sets  should  be  produced."  But  for  this  proposition 
he  has  cited  no  authority.  The  question,  must,  then,  be  decided 
upon  principle.  The  object  of  drawing  a  foreign  bill  in  sets  is  for 
the  convenience  of  the  payee,  or  other  holder,  to  enable  him  to  for- 
ward the  same  for  acceptance  by  diflferent  conveyances,  and  thus  to 
guard  against  any  loss,  by  accident  or  otherwise,  which  might 
occur  if  there  were  but  a  single  bill.  But  from  the  very  frame  of 
the  set,  if  cne  is  paid  or  discharged  by  the  acceptor,  or  other  partv 
liable  on  it,  he  is  ordinarily  discharged  from  the  others ;  since  each 
part  contains  a  condition,  that  it  shall  be  payable  x>nly  when  the 
others  remain  uopaid.  Now,  when  one  of  the  set  is  protested  for 
non-acceptance,  and  due  notice  is  given  to  an  endorser,  and  on  the 
trial  of  an  action  brought  against  him  by  the  endorsee,  the  same  bill 
of  the  set  on  which*  the  protest  is  made  is  produced,  that  is  prima 
facie  proof  of  his  being  responsible  thereon.  Either  of  the  set  may 
be  presented  for  acceptance,  and,  if  not  accepted,  a  right  of  action 
presently  arises  upon  due  notice  against  all  the  anteceoent  parties  to 
the  billy  without  any  others  of  the  set  being  presented  5  for  it  is  by 
no  Aieans  necessary  that  all  the  parts  should  be  presented  for  ac- 
ceptance before  a  right  of  action  accrues  to  the  holder.  Under  such 
circumstances,  it  is  properly  a  matter  of  defence  on  the  other  side, 
to  show  either  that  some  other  bill  of  the  set  has.  been  presented 
and  aciiepled,  or  paid ;  or  thai  it  has  betsn  presented  at  ah  earlier 
time  and  dishonoured,  and  due  notice  has  not  been  given ;  or  that 
another  person  is  the  proper  holder,  and  has  given  notice  of  his  title 
to  the  party  sued ;  or  that  sojcne  other  gromid  of  defence  exists 
which  msplaces  the  prima  facie  title  made  out  by  the  plaintiff.  The 
law  will  hot  presume  that  the  other  bills  of  the  set  have  been  nego- 
tiated to  other  persons,  merely  because  tl^ey  are  not  produced.  And 
the  endorser  is  not  put  to  any  hazard  or  peril  by  the  non-production 
of  them;  since,  like  the  acceptor,  if  he  once  pay  the*  bill,  without 
notice  of  any  superior  adverse  claim,  by  a  negotiation  of  another 
of  the  set  to  another  party,  he  will  be  completely  exonerated  On 
the  other  hand,  great  inconveniences  might  arise  from  compelling 
the  plaintiff  to  produce  the  other  parts  of  the  set,  or  to  account  for 
theit  non-production ;  as  he  might  not  be  able  satisfactorily  to  prove 
that  they  had  not  been  negotiated,  or  that  they  had  been  k>st  In 
short,  if  the  plaintiff,  before  he  could  recover,  were  required  to  pfo- 
duce  or  to  account  for  all  the  parts  of  the  set,  he  would  be  obUged, 
in  every  case  where  the  bills  had  been  transmitted  by  different  con- 
veyances abroad,  to  arm  himself  with  proofe  of  every  stage  of  theii 
route  and  progress,  until  they  should  come  back  again  into  his  hands, 
as  preliminaries  to  his  right  to  recover  upon  their  being  dishonoured. 
Such  a  requirement  would  create  most  serious  embarrassments  in 
«11  commercial  transactions  of  this  sort ;  and  instead  of  bills  drawn 
in  sets  being  a  public  convenience,  they  would  be  greatly  obstructed 
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In  their  negotiability,  since  the  rights  and  the  remedies  of  the  holder 
might  be  materially  impaired  thereby.  We  are  therefore  of  opinion^ 
that  the  question  upon  which  the  judges  of  the  Circuit  Court  were 
oppos^y  ought  to  be  answer^  in  the  affirmative;  and  we  shall 
send  a  certificate  to  the  Court  accordi&gly. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Mis- 
sissippiy  and  on  the  point  and  question  on  which  the  judges  of  the 
said  Circuit  were  opposed  in  opinion,  and  which  was  certified  to 
this  Court  for  its  opinion,  agreeably  to  the  acts  of  Congress"  in  such 
case  made  and  provided;  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  the  opinion  of  thi^  Court,  that  the  plaintiffs 
in  this  case  could  recover  upon  the  second  of  a  foreign  bin.  of  ex- 
change, which  was  protested  for  non-acceptance  with  the  protest 
thereto  attached,  without  producing  the  first  of  the  same  set,  or  ac- 
counting for  its  non-production.  Whereupon  it  is.  ordered  and 
adjudged  by  this  Court,  that  it  be  so  certined  to  the  said  Circuit 
Court  accordingly. 
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John  F.  STsut,  PiJLiirriFF  in  SRaoR,  vs.  William  Bowman  and 
OTHXBSy  Defendants  in  Ebbor. 

Cflrtein  Gmntn  doenmcnti  wwe  oflend  in  evidiBooe  bj  th«  plaintiii;  in  the  Dkbiet  Coutt 
of  Looinana,  for  tiM  puipoM  of  viiing  such  paiti  of  Ibtm  m  cont«inad  depoditwm  wUdi 
iekted  to  tiM  pedigree  or  tiM  pbintiiC  which  were  orefniled  faj  tiM  Diitrict  Coort,  on  the 
groond  thet  they  were  not  dohr  anthenticated.  Bj  tiM  Court:  In  the  caie  of  Church  f». 
Hobbart,  SCiBBch,  187,  thk  Court  held,  tibattiie  certificate  of  aconioUimder  hk  eon- 
aular  eeal^iiBola  anffident  authentication  of  •  foreign  law  to  make  it  etidence;  it  not 
of  hia  eonaular  fimotiona  to  grant  auch  oertificalea.    And  aIao,diat  th 


being  one  of  hia  eonaular  fimotiona  to  grant  auch  oertificatoa.  And  alao,  diet  the  pio> 
oeedSngi  of  a  foreign  Couri,  under  the  aeal  of  a  peiion  who  al]rlea  himaelf  the  Secretary 
of  Foreign  Affinia  in  Portugal,  ia  not  eridanoe.  On  the  prindplea  of  thia  caae,  t)ie  Cir^ 
cuit  Court  very  properly  nk(^  ^  depoaitionB  offered.  The  certificate  and  aeal  of  the 
miniater  readent  for  Great  Bcitai%  firom  Hanover,  ia  not  «  proper  authentication  of  the 
prooeedingi  of  a  foreign  Court,  or  of  the  proceedinga  of  an  oflScer  authoriied  to  take 
depoeitiona.  Itianotconnectedinany  way^withihelunctionaof  theminieter.  ffiacer- 
tifteate  and  aeal  could  only  authenioate  those  acta  which  are  appropriate  to  hia  office. 
The  only  mode  in  whidi  d^Mattiona  can  be  taken  in  a  foreign  country,  ia  under  a  oommia- 


No  rule  ia  better  eetabliahedthan  that  a  party  cannot  be  a  witneaa  in  hia  own  caae. 

The  objection  te  tiM  competency  of  a  puty  to  a  suit  aa  a  witneaa,  doea  not  aiiae  ao  much 
fiom  the  anall  peeuniaiy  Utility  to  the  pajment  of  the  coata,  aa  from  that  atrong  biM 
whidi  every  party  to  a  auit  moat  naturally  Mel ;  and  thia  infiueoceia  not  the  leaadanger> 
ouB,  if  the  partf  be  unoonadoua  of  ita  eriatenee.  Eieiy  individual  who  proaeeutea  or 
defooda  a  auit,  li,  in  the  nature  of  thinga,  diapoaed  to  view  moat  fovourably  hia  own  ade' 
of  te  controway,  and,  with  no  amall  prejudice,  the  nde  of  hia  adveraaiy.  To  admit  « 
party  on  thft  record,  under  any  drcumatanoea,  to  be  awom  aa  a  witneee  in  dud^  would 
be  attended  with  great  danger.  -  It  would  lead  to  oeijuriea,  and  tiM  moat  injurioua  eon-> 
aequcncaa,  in  the  adminiatration  of  juatioe. 

From  neeeaeiw,  in  caaea  of  pedigree,  heamiy  evidence  ia  adtjpdaaUe.  But  thia  rule  ia 
timifeed  to  die  membera  of  the  fomily,  who  may  be  aoppooed  to  have  known  the  rela- 
ilonahip  whkh  eziated  hi  tiie  different  branchea.  The  declaration  of  theae  ind^viduala, 
Um^  being  dead,  me^^^  be  given  in  ^evidence  to  prove  pedicftee.  And  ao  ia  reputation; 
which  la  the  hearmy  of  thoae  who  may  be  aoppoeed  to  have  known  the  bet,  handed 
down  from  one  to  another;  evidence.  Aa  evidence  of  thia  deacription  muat  vary  with 
the  dreumatanoee  of  each  caae,  it  ia  difficult,  if  not  Impracticabie,  to  deduce  from  the 
hooka  any  predae  and  definite  rule  on  the  auoject 

It  ie  not  every  atatement  or  tradition  in  «  fiunOy  that  can  he  admitted  u  evidence.  The 
traditbn  muat  be  from  pereona  having  auch  a  connexion  with  the  par^  to  whom  it  rdatee^ 
that  it  ii  natural  and  likdy,  from  their  domeetic  habita  and  coaneiiona,  they  are  apeak* 
ing  the  truth,  and  diat  they  could  not  be  mlatakeiu 

Tlie  dedamtiona  ofieni  aa  evidence  were  made  aubaeqnent  to  the  commencement  of  the 
eontioieiaj,  and,  In  foct,  after  the  auit  waa  commenced.  It  would  be  extremely  dan- 
geroua'to  reedve  heareay  dedaratkma  in  evidence  reapecting  anyjuatter,  after  the  oontro- 
veray  haa  commenced.  Thia  would  enable  a  party,  by  ingeniooa  contrivancea,  to  mann- 
fiMture  evidence  to  auatain  hia  cauae.  It  ia  ther^bre,  eeaential,  when  dedarationa  are 
ofiered  aa  evidence^  that  they  ahould  have  been  made  before  tiie  controveray  originated ; 
and  at  a  time  and  under  drcnmatancee  when  the  penon  making  them  could  have  no 
motive  to  miaiepreaent  tiie  foeta. 

It  ia  a  generd  rule,  that  nehher  huaband  norwifo  can  be  a  witneaa  for  or  againat  eadi 
other.  Thie  rule  ia  eubiect  to  aome  exceptiona,  aa  when  (he  huaband  eommiti  an  oflena 
agdnat  theperaon  of  hia  wife. 

The  huaband  and  wife  mey  be  caOed  aa  witneeeea  in  the  aame  caae,  and  if  in  their  aletemenc 
of  feeta  they  ahould  contradict  each  other,  that  would  not  deatroy  the  competent  of, 
either.  It  wouU  not  foUow  firom  eiich  contradiction,  that  dther  waa  guilty  of  perjury.' 
And  in  aome  caaea,  tibe  wife  may  be  a  witneea  under  peculiar  dreumatancea,  where  the 
hneband  may  be  mtareated  in  the  <|ueetfon,  and,  to  aome  extent.  In  the  event  of  Omt 
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iBvned  from  linn  in  thdr  ooofideDCid  inltiooane.  TIm  into  wbidi  prolaeli  Um  ^ 
whtiont  from  expofore,  mli  «poo  ooDiideralkNM  coonecled  wkb  tM  peace  of  fiuniliai; 
•lid  te  »  oontiderea  that  thii  prnidpto  docs  not  iliNd  proloct^ 
filnle  dwy  we  at  liberty  to  invoke  it  or  not,  ot  tiMir  dWcMlkmy  wl^  the  qneelion  it jpio- 
poonded ;  bat  it  renden  tbien  incompetent  to  diedoee  frcte  in  tndenoe  in  Violetion  of  the 
rale.  The  bnebend  being  dcnd,doee  not  weeken  the  principle.  It  wonid  eerm  nther  to 
incl^Boee  then  leeeen  the  farce  of  the  rale. 
To  enetain  a  ckim  to  the  admiauon  of  the  depotttion  of  a  witneee  in  endenoe,  the  affida- 
vit of  a  peraon  who  repieeented  htraeelf  to  be  the  agent  of  the  plaiotifl^  etaled  that  the 
I  nad  left  Loiinana  beibre  the  comuencement  of  the  eoit,  and  aecaDded  the  Mie- 
,  with  the  inleption  of  gojng  to  Ohio;  and  that  eince  then»  the  peraon  who  made 
iavh  had  not  heanl  from  Um,  ahhongb  he  had  made  inquiries.  B j  the  Coiiit : 
This  doee  not  amomit  to  that  degree  of  diligence  which  the  law  reqniree  to  intiodnco 
necondaiy  evyJebce. 

IN  error  to  the  District  Court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

In'  the  District  Court  of  the  eastern  district  of  Louisiana,  on  the 
eiffhth  day  of  April,  1836,  Johann  Frederick'  Stein,  an  alien  and  a 
subject  of  the  King  of  Hanover,  presented  a  petition,  stating  that  he 
was  the  sole  and  biwful  heir  of  JNicholas  Stein,  or  sometimes  called 
Nicholas  Stone,  who  had  died  some  time  before,  in  the'  parish  of 
St  Tammany,  in  the  state  of  Louisiana.  The  petition  prayed  that 
William  Bowman,  who  had  beeQ  appointed  curator  of  the  estate 
of  the  deceased  Stein,  by  the  proper  tribunal,  should  be  decreed  to 
account  for  the  estate  and  effects  received  by  him,  and  to  deliver  to 
the  petitioner  the  property  of  the  succession  which  had  not  been 
sold,  and  to  pay  to  him  the  amount  in  his  hands. 

The  answer  of  WUliam  Bowman,  the  curator,  denied  that  the 
petitioner,  J(^nn  Frederick  Stein,  was  theuhefar  or  related  to  the 
deceased  Nicholas  Stein,  or  Stone;  and  averred  that  the  claim  was 
interposed  to  vex  and  harass  the  respondent,  and  the  true  heirs  of 
Nicholas  Stein. 

Afterwards,  Andreas  Stein^  residing  in  the  kingdom  ot  Hanover, 

E resented  a  petition  to  the  District  Court,  stating  that  in  April,  1834, 
e  had  apphed  to  the  Court  of  Probate,  of  New  Orleans,  daiminx 
the  successton  to  Nidiolas  Stein,  as  the  heir  of  the  deceased,  iml 
that  by  the  unjust  interference  of  Johann  Frederick  Stein,  he  had 
been  preventea  recovering  the  same. 

SubsequenUy,  Johann  Stein,  Anna  Sophiit  Stein,  wife  of  Mathias 
Ahreus,  and  Luer  Stein,  a  minor,  assisted  by  his  curator  or  trustee, 
and  by  his  guardian,  all  of  the  kingdom  of  Hanover,  filed  their 
netition  in  the  Chrcuit  Court,  stating  mat  they  are  the  only  heirs  of 
Nicholas  Stein,  and  that  in  1835  they  had  instituted  a  smt  against 
William  Bowman,  which  suit  is  still  pei^g.  They  aver  that  the 
clidm  of  Johann  Frederick  Stein  is  fraudulent,and  that  he  is  not  the 
heir  of  Nicholas  Stein,  as  he  alleges.  They  pray  leave  to  introduce  in 
the  suit,  and  state  that  William  Bowman  is  a  mere  iMakeholder. 
William  Bowman  afterwards  filed  a  petition  in  the  District  Court, 
setting  forth  that  individuals  belongmg  to  three  different  fiimilies, 
the  petitioners,  pretend  to  be  the  nearest  relations  of  the  la^  Nicho- 
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las  Stein,  and  to  be  entitled  to  hia  estate;  and  he  oaks,  aa  he  iaonly 
a  stakeholder,  that  the  parties  contestinff  the  claims  of  each  other 
may  be  caUed  i^  to  take  cognizance  of  this  smt^  and  defend  him 
against  it 

the  petitioner,  Johimn  Frederick  Stein,  put  in  a  general  replica- 
tion to  each  of  the  petitions  of  intervention. 

The  case  was,  on  the  application  of  Wiltiam  Bovinan,  refinted 
to  a  jury,  and  on  the  Sd  of  March,  1837,  it  came  on  for  trial ;  and 
the  jury  found  a  verdict  for  the  defendant. 

On  the  trial  of  the  cause,  bills  of  exceptions  were  signed  by  the 
Court  to  the  decisions  of  the  Court,  on  pomts  arising  dunng  the  trial 
of  the  cause. 

The  affidavit  of  John  Rist  was  laid  before  the  Court,  stating  «that 
he  had  made  diligent  inquiry  for  Francis  Stuffle,  whose  deposition 
was  taken  in  the  cause  m  the  parish  Court,  between  the  plaintiff 
knd  Bowman ;  <<  that  he  was  unable  to  find  him,  and  had  been  in- 
formed, and  truly  believed  he  was  dead;  this  information  had  been 
derived  from  those  who  knew  him.'' 

The  deposition  also  stated,  that  Nicholas  Mouzat,  whose  testi- 
mony was  taken  In  the  same  cause,  left  Louisiana  before  the  com- 
mencement of  this  suit,  and  ascended  the  Mississippi  with  the  in- 
tenticm  of  going  to  the  state  of  Ohio ;  that  he  had  not  since  heard 
from  him,  although  he  had  made  inquiries  for  him. 

The  deposition  of  Francis  Stuffle  was  then  offered  in  evidence 
by  tl^e  plaintiff,  and  was.  admitted  by  the  Couit ;  to  which  the  de- 
fendant excepted. 

The  defendant  called  the  wife  of  Francis  Stuffle,  )ie  being  dead, 
to  prove  that  her  husband  had  been  bribed  by  John  Rist  to  give 
evidence  in  the  ease ;  and  also  to  prove  he  had  frequently  told  her 
he  knew  nothing  of  the  plaintiff,  or  of  Nicholas  Stein.  The  plain- 
tiff objected  to  tne  admission  of  the  witness ;  but  the  Coivrt  alu>w^ 
her  to  be  sworn,  and  she  gave  her  testimony.  The  plaintiff  ex- 
cepted. 

The  plaintiff  then  offered  in  evidence  certain  German  documents, 
to  prove  the  pedigree  of  the  petitioner,  which  were  rejected  by  the 
Court,  as  not  being  sufficiently  authenticated ;  and  to  this  rejection 
theplaintifi*  excepted. 

llie  depositions  which  were  taken,  and  which  were  in  the  Ger- 
man language,  were  not  signed  by  the  deponents ;  and  at  the  end 
of  each  deposition,  it  is  stated  that  each  of  the  witnesses  assented 
to  the  same.  A  magistrate  of  the  place  certifies  to  this  fisu^t/and 
this  tt  attested  imder  his  seal  by  the  <<  Royal  British  Hanoverian 
Landrostey ;"  and  his  signature  is  atteistea  under  his  seal,  by  the 
**  Royal  British  Hanoveriaiv  Minister  Residentis." 

The  defendant,  William  Bowman,  was,  during  the  trial,  admitted 
as  a  witness  bv  the  Court,  to  testify  as  to  the  merits  of  the  contro- 
versy^    The  plaintiff  excepted  to  his  admission. 

The  Court  refused  to  admit  Stultz  as  a  witness  for  the  plaintiff^ 
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to  prove  tbat  he  had  been  in  Hanover  the  preceding  summer,  and 
there  heard  from  many  old  persops  of  whom  he  inquired,  that  the 
plaintiff  was  the  brother  of  Nicholas  Stein.  The  widiess  stated 
that  he  had  gone  to  Germany  for  the  purpose  of  taking  a  deposi- 
tion: the  Court  were  of  opinion,  that  the  depositions  of  those  persons 
should  have  been  taken. 
The  plaintiff  prosecuted  this  writ  of  error. 

The  case  was  submitted  to  the  Court,  in  printed  arguments,  by 
Mr.  Crittenden,  for  the  plaintiff  in  error ;  and  by  Mr.  (Sarland  for 
iht  defendant 

Mr.  Crittenden,  for  the  plaintiff  in  error,  stated  that: 

The  plaintiff,  J.  P.  Stein,  insists  that  the  Court  erred  in  all  the 
4>pinions  and  decisions  excepted  on  his  part,  and  has  prosecuted  a 
writ  of  error,  to  reverse  the  judgment  rendered  against  him. 

A  decision  by  this  Court,  on  all  the  questions  presented  by  these 
bills  of  exceptions,  will  probably  be  necessary  to  the  proper  final 
disqposition  of  the  case  in  the  Court  below,  and,  therefore,  they  are 
all  insisted  upon,  and  submitted  to  tliis  Court  If  the  single  object 
was  merely  a  reversal  of  the  judgment,  it  is  supposed  that  errors 
obvious  and  sufficient  for  the  purpose  are  made  manifest  by  the  bills 
of  exceptions. 

From  the  first  exception  it  api>ears  that  the  Court  permitted  Bow- 
man, the  defendant,  to  become  a  witness  in  his  own  case ;  and,  in 
the  second,  that  a  woman  was  permitted  to  violate  the  sacred  con- 
fidence and  intimacy  of  married  life,  by  giving  testimony  to  betray 
and  criminate  her  deceased  husband.  The  law  condemns  it. 
Starkie  on  Evidence,  vol.  ii.  part  4,  page  705,  &c.,  and  709,  &c 

'^fr.  Garland,  for  the  defendant  in  error. 

Nicholas  Stein,  generally  called  and  known  as  Nicholas  Stone, 
died  in  the  parish  of  St.  Tammany,  Louismna,  in  tlie  year  1833, 
leaving  an  estate  estimated  to  be  worth  about  twenty-five  thousand 
dollars.  In  October  1833,  Bowman,  one  of  the  present  defendants, 
was  appointed  by  the  proper  tribunal,  curator  of  the  estate,  and 
took  upon  himself  the  administration. 

The  plaintiff  alleges  that  Nicholas  Stein  died  without  leaving 
either  legal  ascendants,  descendants,  or  collaterals,  except  himself; 
and  that  h^  is  the  only  brother  and  sole  heir.  That  the  term  allowed 
by.  law  to  Bowman  to  administer  the  estate  has  expired,  and  he  is 
entitled  to  the  whole  of  it  He  therefore  asks  for  an  accoxuit  and 
payment  of  the  amount  that  has  been  received. 

Bowman  denies  positively  that  the  plaintiff  is  the  brother  or  auy 
relation  of  Nicholas  Stein,  deceased ;  and  says  that  his  claim  to  the 
estate  is  unfounded  and  frauduleitt,  and  intended  to  defraud,  vex, 
and  harass  him  and  the  real  heirs. 

Andrew  Stein  intervenes  in  the  suit,  and  alleges  he  is  the  nearest 
ef  km,  and  sole  heir  of  Niicholas  Stein,  and  claims  tbe-eetale; 
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and  that  be  has  inatituted  a  suit  in  one  of  the  state  tribunal  to  int, 
the  Probate  Court  of  the  parish  of  St  Tammany/  to  recover  it; 
which  suit  was  then,  and  is  now  pendiiig. 

Johann  Stein,  Anna  Sophia  lutein,  wife  of  Mathias  Ahreus,  and 
Luer  Stein,  a  minor,  also  intervene  in  the  suit ;  and  say  they  are  the 
only  heirs  of  Nicholas  Stein,  and  claim  the  estate. 

In  answer  to  all  these  petitions.  Bowman,  the  defendant,  an- 
swers, that  he  is  merely  a  stakeholder ;  that  he  has  three  suits  pend- 
ing against  him  to  recover  the  same  property,  to  wit^  the  case  now 
on  trial,  and  two  suits  in  St.  Tammany. 

The  plaintiff  and  appellant  answers  the  two  petitions  of  inter- 
vention, iand  take  issue  with  the  parties  named  in  them,  as  to  their 
claims  to  be  recognised  as  heirs. 

.  Nicholas  Stein,  it  appears  from  the  testimony,  came  to  the  United 
States  about  thirty  years  previous  to  his  death,  from  the  kingdom 
of  Hanover.  After  his  arrival,  he  never  heard  from  any  of  his 
relations,  or  did  he  ever  have  any  intercourse  with  them,  except 
writing  one  letter,  which  is  i^  the  possession  of  0lie  of  the  inter- 
pleaders, addressed  to  him  as  a  brother. 

The  record  shows  that  a  man  named  Rist  (who  is  a  gambler  in 
Lp^iBiana)  is  the  person  who  is  prosecuting  this  claim  in  the  name 
of  the  plaintiff  and  appellant.  We  allege  it  is  fraudulent,  and  is 
attempted  to  be  sustained  by  perjury ;  and  that  Rist  is  the  party 
really  interested. 

It  also  very  satisfactorily  appears  that  a  suit  was  instituted  in  1834, 
by  ^e  appellam^  or  rather  by  Ri«t,  in  his  name,  in  the  Probate 
Court  of  the  parish  of  St  Tammany,  against  the  appellees,  to  re- 
cover this  same  property.  This  was  in  the  parish  where  Nicholas 
Stein  had  resided  many  years  previous  to  his  death,  and  where  aU 
the  circumstances  relating  to  his  affairs  were  known.  That  suit 
was  decided  against  the  plaintiff  on  the  merits.  He  took  an  appeal 
to  the  Snprcme  Court  of  the  state,  where  every  point  taJcen  in  the 
inferior*  Court,  and  decided. upon  in  the  course  of  the  trial,  was 
affirmed;  but  that  tribunal  set  aside  the  final  judgment  on  the 
merits,  without  giving  any  reason  for  so' doing,  and  entered  up  a 
judgment  of  nonsuit.  The  cause  was  tried  by  a  jury,  and  after  an 
mvestigation  of  three  days  a  general  verdict  was  rendered  in  fevour 
of  the  defendant,  on  the  4th  of  March,  1837. 

On  the  11th  of  March,  1837,  the  plaintiff,  in  an  informal  manner, 
moved  the  Court  for  a  new  trial,  on  various  grounds ;  which  motion 
was  rejected,  because  not  asked  for  within  the  delay  prescribed  by 
law  and  the  rules  of  the  Court  It  will  not  be  denied,  that  so  far  as 
all  questions  of  practice  are  involved,  that  the  laws  of  the  state  of 
Louisiana,  and  the  decisions  of  its  Courts,  are  to  govern  in  the 
Courts  of  the  United  States.    7  Laws  United  States,  p.  315. 

In  this  case  a  new  trial  cannot  be  awarded,  and  the  cause  re- 
manded, even  if  the  Court  shbuld  be  of  ojpinion  there  was  error  in 
&e  decision  of  any  of  the  points  made  m  the  District  Court;  be- 


.  S14  SUPREME  COURT. 

[John  F.  Stain  m,  WiUidii  Bcmnmn  61  iL] 

cause  the  appellant  has  abandoned  or  lost  the  right  he  may  have 
had  to  have  his  case  revised  or  examined  in  that  way.  A  new 
trial  being  one  .of  the  modes  prescribed  by  law  of  having  a  judg- 
ment revised  or  re-examined,  if  the  party  does  not  avail  himself  of 
it  in  the  manner  and  within  the  time  directed,  he  can  no  more 
have  that  benefit  than  *he  could  that  of  ah  appeal,  if  he  had  not 
taken  it  within  the  time  and  in  the  manner  directed  by  law. 
Louisiana  Code  of  Practice,  articles  556^  557.  4  Martin's  Reports, 
N.  S.  532. 

The  manner  of  applying  for  a  new  trial,  and  the  time  within 
which  the  application  must  be  made,  is  specially  and  particularly 
described;  and  the  appellant  has  not  complied  with  the  law  in  a 
single  particular.  *  Louisiana  Code  of  Practice,  articles  558,  559, 
560,  561. 

Taking  it  for  granted  that  the  Court  will  not  remand  the  cause, 
it  must  be  examined. on  its  merits;  and  it  is  submitted  whether 
there  are  sufficient  grounds  to  set  aside  the  verdict  of  the  jury,  and 
reverse  the  judgment.    The  law  of  the  case  is  very  p)ain«  if  the 

Elaintiff  has  sustained  his  allegations  by  proof.  Is  he  tlie  sole  re- 
Ltive  in  the  ascending,  descending,  or  collateral  line  to  Nicholas 
Stein,  deceased  ?  .  If  he  is,  there  is  an  end  of  the  question.  Is  there 
enough  on  the  record  to  satisfy  the  Court  that  he  is,  even  admitting 
all  the  evidence  rejected  in  the  Court  below  ?  It  is  not  sufficient 
the  plaintiff  should  show  he  is  a  brpther ;  but  before  he  can  claim 
the  whole  estate  he  must  show  the  father  and  mother  of  Nicholas 
Stein  are  dead.  If  both  or  either  of  them  arie  alive*,  the  brother 
cannot  inherit  the  whole  estate ;  because  in  Louisiana  ascendants 
inherit  as  well  as  brothers  and  jsisters.  Ascendants  are  what  are 
called  forced  heirs,  and  like  descendants,  cannot  be  disinherited, 
even  by  testament,  but  for  cause.  Fathers  or  mothers  do  not  en- 
tirely exdude  brothers  or  sisters,  6r  their. descendants;  but,  before 
these  last  can  inherit  solely,  they  must  show  no  forced  heirs  are 
living.  Louisiana  Code,  articles  883.  .899.  907,  908.  14W,  1482. 
12  Alartin's  Reports,  390. 

As  to  the  plaintiff's  first  bill  of  exception,  it  is  not  necessary  to 
80^  any  thing.  It  is  taken  to  the  admission  of  Bowman's  affidavit, 
offered  for  the  purpose  of  affecting  the  jurisdiction  of  the  Court; 
and  as  the  Court  aherw^trds  decide  that  the  exception  to  the  juris- 
diction wa^  made  too  late,  there  is*  no  necessity  for  it,  unless  the 
Court  shall  consider  it  in  connexion  with  the  defendant's  third  bill 
of  exception. 

'  The  second  bill  of  the  plaintiff  is  taken  to  the  rejection  of  certain 
documents  in  the  German  language.  These  are  the  same  papers 
that  were  offered  in  evidence  in  the  first  suit  of  the  Probate  Court, 
rejected  by  it,  and  that  decision  affirmed  by  the  Supreme  Comt  of 
the  state  of  Louisiana.  It  i^  sufficient  to  refer  to  that  decision. 
Louisiana  Repprts,  voL  — y  ps^  — >.and  ^e  decisions  therein  re- 
ferred to* 
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The  plaintiflTs  thkd  bill  is  to  the  fulminion  of  Bowiaan  as  a  Wit* 
nes!^  The  biU  does  not  specify  wy  {MMTtiotilar  otijectioii,  whieh  H 
certainly  ought  to  do,  and  the  Court  is  left  to  conjecture  the  ground 
of  exception.  No  objection  to  ^e  defects  in  the  bill  are  interned  to 
be  waived ;  on  the  contrary,  we  msist  on  all  the  legal  exceptions  to 
it.  It  is  supposed  the  objection  to  Bowman  is  that  he  is  a  party  on 
the  record.  But  the  Court  will  recoUecthe  has  no  persohal  interest 
in  the  case.  He  is  a  mere  stakeholder,  ready  to  deliver  any  property 
or  money  he  has  in  possession  to  whoever  is  legally  entitled  to  Ire- 
ceive  it  iThe  plaintm  has  never  been  recognised  as  an  heir.  If  he 
had  been,  and  then  Bowman  refused  to  pay  over,  the  case  w'>uld  be 
different 

As  to  tHb..recognition  of  heirs  and  their  rights,  before  and  aAer, 
the  Court  is  respectfully  referred  to  Louisiana  Code,  articles  — ; 
Louisiana  Code  of  Practice,  articles  Nos.  1000 — 1004,  and  the 
amendment  at  page  348. 

Bowman  is  not  individually  liable  for  costs,  until  the  plaintiff 
shall  be  recognised  as  heir,  and  he  has  put  him  in  delay ;  until  then 
he  is  the  representative  of  all  persons  interested,  and  the  costs  are 
paid  out  of:  the  estate.  As  a  stakeholder.  Bowman  is  a  competent 
witness. 

The  plaintiff's  fourth  biU  is  to  the  rejectbn  of  Stultz  as  a  witness. 
The  Court  was  certainly  correct  in  rejecting  his  testimony.  The 
cases  in  which  hearsay  testimony  is  admitted  are  all  specified.  They 
are  exceptions  to  a  general  rule,  and  the  counsel  for  the  appellant 
must  show  tha\  this  is  one  of  the  exceptions.  It  will  be  difficulty  it 
is  beUeved,  to  convince  the  Court  that^he  authority  referred  to  wilt 
authorize  the  reception  of  the  evidence  of  this  wi^ess.  The  persons 
whose  declarations  are  to  be  stated  are  alive.  It  is,  besides,  shown 
to  the  Court  that  the  plaintiff  or  appellant  has  alleged  that  he,  had 
documentary  evidence  of  his  being  die  hdr,  and  that  he  offered  it 
in  evidence,  but  it  was  rejected,  because  not  presented  in  a  legal 
i^pe.  Ancient  boundaries  and  pedigree  may  sometimes  be  proyed 
by  tiadition,  and  the  common  understanding  of  old  persons;  but 
affinity  and  the  relationship  of  collateral  heirs  do  not  come  within 
the  rule. 

The  plaintiff's  fifth  bill  is  to  the  admission  of  Mra  Stupfel,  or 
Stuffle,  to  tMtify  as  a  witness.  There  is  no  known  law,  that  pro- 
hibits man  ana  wife  from  giving  testimony  in  a  cause  between 
third  persons,  or  prohibits  the  wife  from  coutradicting  the  hus- 
band, or  proving  any  other  facts  she  may  know.  She  cannot 
te^y  for  or  agamst  him  in  a  suit  in  which  he  is  a  party,  or  in- 
terested. 

The  plaintiff^s  sixth  bill  of  exception  is  to  the  rejection  of  a  depo- 
sition of  a  witness  named  Mouzat,  which  had  been  taken  under  a 
eommissioh  issued  in  the  suit,  in  the  probate  Court,  and  which  the 
plaintiff  wished  to  read  as  evidence  in  this  suit,  on  the  pretext  that 
Mouzat  was  absent,  and  could  not  be  found.    The  ju^  was  not 
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satisfied  of  his  absence ;  it  was  not  pretended  he  was  dead.  It  does 
not  appear  any  effort  was  made  to  procure  his  attendance,  or  have 
his  deposition  taken. 

The  plaintiff's  seventh  bill  of  exception,  is  to  the  refusal  of 
the  Court  to  award  a  new  trial,  or  to  permit  a  ^motion  for  it^ 
and  the  grounds  to  be  filed.  Tbe  district  judge' was  certainly 
correct  in  his  opinion.  By  the  rules  of  the  Court,  the  time  had  ex- 
pired, ind  the  motion  was  not  made  in  the  manner  or  the  time 
prescribed  by  law.  Louisiana  Code  of  Practice,  articles  Nos. 
557—561. 

If  in  conformity  with  this  opinion^  that  the  Court  cannot  send  the 
cause  back  for  a  new  trial,  and  it  shall  proceed  to  investigate  the 
merits,  it  will  not  perhaps  be  necessary  to  decide,  on  any  of  the  de- 
fendants' bills  of  exceptions.  But  if  the  Court  should  determine  to 
send  the  cause  back,  contrary  to  expectation,  or  should  it  be  con- 
sidered necessary  in  the  investigation,  it  is  not  intended  to  waive 
any  legal  ground  taken  in  them. 

The  first  exception  of  the  defendants  is  to  tlie  reception  by  the 
district  judge  of  a  document  called  a  deposition  de  bene  esse,  of  a 
person  called  Henry  Mun^t.  It  is  not  taken  by  the  authority  of 
any  Court,  nor  is  any  notice  given  to  the  defendants  of  its  being 
taken.  As  to  the  first  ground  taken  in  the  bill,  see  Louisiana  Code 
of  Practice,  articles  424 — 431,  &c. ;  also,  amendment,  page  156.  As 
to  the  second  and  third  grounds,  it  iq  not  necessary  to  prodij^  au- 
thorities. The  fourth  is  settled  by  the  decision  given  in  the  t^reme 
Court  of  Louisiana,  in  this  qase,  already  referre4  to. 

The  defendant's  second  exception  is  to  the  admission  of  the  depo- 
sition of  Francis  Stupfel,  or  Stuffle.  As  to  first  and  third  grounds, 
it  is  sufficient  to  refer  again  to  the*  ca^  between  these  parties  in 
the  Supreme  Court  of  Louisiana.  As  to  the  second  a  reference  is 
made  to  Code  of  Practice,  articles  430—435,  &c 

The  verdict  of  the  jury  Ims  negatived  every  allegation  of  the 
plaintiff  that  he  is  a  brother  or  heir  of  Nicholas  Stein, deceased;  and 
it  is  presumed  the  Court  will  not  dfaturb  it. 

Mr.  Garland  also  submitted  an  additional  printed  argument 

He  stated,  that  as  to  the  plaintiff's  third  bill  of  exception,  he 
would  refer  the  Court  to  Martin's  Rep.  N.  S.  vol.  iv.  p.  21 ;  and  also 
to  page  72  of  the  same  volume,  and  10  Martin,  637,  as  applicable 
to  the  point  undef  consideration,  and  to  several  others  in  the  case. 
The  Court  are  asked  to  attend  particularly  to  what  Bowmanstates 
in  his  affidavit :  it  is,  that  Rist  is  the  real  party,  having  purchased 
all  the  rights  of  Stein,  the  plaintiff,  and  he  could  prove  it  by  wit* 
nesses  who  aire  named  in  the  affidavit,  who  were  afterwards  intro* 
duced,  and  actually  did  prove  it  The  facts  stated  by  Bowman 
having  ;been  proved  by  other  legal  testimony,  the  bill  ought  not  to 
be  nodced.    5  Martin's  Rep.  1^13. 

Botrman  is  competeiit  to  testify  as  to  the  identity  or  relationship 
of  Stein,  the  plain^,  in  a  case  where  several  are  claiming  the  pro- 
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perty  in  his  possession.  It  is  a  matter  of  no  concern  to  him  who  it 
recognised  as  the  heir.  He  has  to  pay  to  whoever  idiall  recover. 
The  costs  are  paid  out  of  the  estate.  His  commissions^  as  curator, 
are  neither  increased  nor  diminished,  nor  has  he  any  interest  in  the 
event  of  the  suit  which  will  disqualify  him.  The  case  would  be 
different  were  a  stranger  claiming  something  of  the  curator  as  a 
debt,  or  if  he  were  claiming  a  debt,  or  the  benefit  of  a  contract. 
The  effect  of  his  evidence  then,  would  be  to  increase  or  diminish 
the  amount  of  the  succession,  and,  consequently,  the  compensation 
of  the  curator.  Bowman  is  the  legal  agent  of  all  the  heirs,  or  those 
claiming  as  such,  until  sdme  one  is  recognised  as  heir  according  to 
law.  To  test  the  competency  of  Bowman,  the  Court  have  only  to 
examine  whether  he  will  directly  gain  or  lose  any  thing  by  the 
event  of  this  suit  2  Martin's  Rep.  N.  S.  333 ;  4  N.  S.  539 ;  3  N.  SL 
11;  also,  166. 

The  question  raised  by  the  plaintiff's  fifth  bill  of  exception  is, 
whether  the  widow  of  Francis  Stuffle  can  testify  to  what  her  de- 
ceased huisband  told. her  previous  to  his  death;  which  statement 
would  go  to  discredit  his  evidence.  She  is  certainly  a  competent 
witness  to  testify  in  the  case,  and  the  plaintiff  must  show  such 
questions  as  are  propounded  ought  not  to  be  answered.  Has  he  done 
so  ?  Bv  answering  the  question,  would  she  criminate  her  husband, 
subject  him  to  any  penalty  or  action  of  any  kind  ?  Clearly  not,  for 
hs  IS  beyond  the  reach  of  any  legal  proceedings.  No  breach  of 
confidence  is  involved,  nor  do  the  relations  exist ;  in  which  it  is  the 
object  of  the  law  to  preserve  harmony,  by  preventing  the  husband 
or  wife  from  testifying,  as  to  what  one  tells  the  other.  The  au- 
thority  cited  by  the  counsel  does  not  go  the  length  that  is  con- 
tended. It  is  hoped  the  Court  will  examine  it  particiilarly,  and 
reference  is  made  to  the  second  English  edition  of  Starkie  on  Evi- 
dence, voL  iL  401, 402,  and  the  authorities  there  cited. 

In  the  case  of  the  Sang  vs.  the  inhabitants  of  AU  Saints,  Wor- 
cester, Jthe  Court  evidently  intended  to  narrow  very  much,  if  not 
entirely  contradict  the  positions  previously  taken,  which  Starkie 
sa3rs  were  certainly  too  extensive  and  indefinite.  The  only  effect 
of  the  evidence  of  Mrs.  Stuffie  would  be  tp  cast  a  reflection  upon 
the  memory  of  her  deceased  husband.  During  his  lifetime  she 
miffht  have  been  called  to  prove  what  might  have  disgraced  him, 
wd  he  might  have  been  compelled  to  answer  himself  a  question 
that  would  have  had  the  same  effect.  1  Starkie,  second  English 
edition,  pages  167  to  172,  inclusive. 

llie  Court  were  also  referred  to  the  opinion  of  the  Supreme 
Court  of  Lomsiana,  in  a  suit  between  the  same  parties>  deciaed  on 
the  21st  of  March,  1836. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  Court. — 
This  case  was  brought  originally  in  the  District  Court  of  the 
Unit^  States  for  the  eastern  district  of  Ix>uisiana;  and  on  the 
trial  certain  exceptions  were  taken  to  the  ruling  of  the  Court  by  the 
Vol.  XIII.— T  28 
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plaintiff,  and  which  he  now  brings  before  this  Court  on  a  writ  of 
error. 

The  action  was  brought  by  petition,  in  the  form  pecnUar  to  the 
Courts  of  Louisiana,  to  compel  the  defendant  to  render  an  account 
as  curator  of  the  estate  of  Nicholas  Stone,  or  Stein,  deceased. 

The  plaintiff  represents  himself  as  an  alien,  and  as  the  only  heir 
at  law  of  the  deceased. 

Some  time  after  the  defendant  had  answered  the  petition,  Johann 
Stein,  and  others,  filed  their  petition  of  intenrention,  denying  tfie 
statements  in  the  plaintiff's  petition,  and  representing  themselves  to 
be  the  true  heirs  of  the  deceased. 

The  cause  was  submitted  to  a  jury;  and  on  the  trial,  to  sustain 
his  case,  the  plaintiff  offered  in  evidence  certain  German  documents, 
for  the  purpose  of  using  such  parts  of  them  as  contained  the  depo* 
sitions  which  related  to  the  pedigree  of  the  plaintiff;  which  were 
overruled  by  the.  Court,  on  the  ground  that  they  were  not  duly 
authenticated.    And  this  constitutes  the  first  exception. 

Several  depositions  appear  to  have  been  taken,  but  none  of  them 
were  signed  by  the  deponents.  At  the  dose  of  them  it  is  stated : 
^  After  the  preceding  depositions  were  read  to  the  deponents,  they 
gave  their  assent  to  them  and  approbation. 

[Seal.]  (Signed)  R.  V.  D.  Busseke. 

Seen,  for  attestation  of  the  preceding  signature,  of  the  Royal 
Amtsvagt^y  Burgwedel. 

Lunebm^. 
Royal  Brituh  Hanoverian  Landdrostey. 
[Seal.]  Ruemem.*' 

To  which  is  added : — 

^  The  subj(Hned  Mgnature  of  the  Royal  Britannic  Land  Bailiwick 
at  Limeburg  is  hereby  attested. 

Hamburg,  Sept.  1 9th,  1834 
Royal  Britannic  Hanoverian  Minister  Residentis. 
Im  Ausftrage  by  authority.  G.  W.  Kern.'* 

[Seal] 

In  the  case  of  Churcn  vs.  Hubbart,  2  Cranch,  187,  this  Court  held 
that  a  certificate  of  a  consul  under  his  consular  seal,  is  not  a  suffi- 
cient authentication  of  a  foreign  law  to  go  in.  evidence;  it  not  being 
one  of  his  consular  functions  to  grant  such  certificates.  And  also 
that  the  proceedings  of  a  foreign  Court,  under  the  seal  of  a  person 
who  styles  himself  the  Secretary  of  Foreign  Afiaiis  in  Portugal,  is 
not  evkLence. 

On  the  principle  of  this  case,  it  would  seem  that  the  Court  very 
properiy  rejected  the  depositions  offered. 

The  certificate  and  seal  of  the  minister  resident  from  Great  Britain 
in  Hanover,  is  not  a  proper  authentication  for  the  proceedings  of  a 
foreign  Comrt,  or  of  the  proceedings  of  an  officer  autfiorized  to  take 
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depontions.  It  is  not  connected  in  any  way  with  tfie  functions  of 
the  minister.  His  certificate  and  seal  could  only  authenticate  Aose 
acts  which  are  appropriate  to  his  office. 

The  authority  to  take  the  depositions  by  the  person  before  whom 
they  were  taken  no  where  appears ;  and  it  is  not  shown  diat  the 
Royal  Britannic  Hanoverian  Land  Bailiwick,  Ruemem,  wad  author- 
ized to  attest,  as  he  has  done,  the  signature  of  R.  V.  D.  Busseke. 

If  the  attestation  of  the  signature,  and  right  of  the  person  who 
administered  the  oaths,  were  duly  certified  under  the  seal  of  a 
responsible  officer,  whose  appropriate  duty  it  was  to  give  sudi  cer- 
tificate, it  might  be  received,  so  far  as  the  authentication  goes,  as 
prima  &cie  evidence,  though  not  under  the  great  seal  of  the  state.  It 
may  be  proper,  however,  to  remark,  (though  the  point  wtis  not 
raised  in  the  Court  below,)  that  if  the  authentication  had  been  suf- 
ficient, the  depositions  wotdd  have  been  inadmissible,  they  not 
having  been  taken  tinder  a  commission ;  which  is  the  only  mode  by 
which  depositions  in  a  foreign  country  can  be  taken. 

In  the  course  of  the  trial.  Bowman,  the  defendant,  was  admitted 
as  a  witness  by  the  Court ;  and,  being  sworn,  gave  evidence  to  the 
jury  respecting  the  merits  of  the  case.  And  to  this  decision  of  the 
Court,  overrulmg  the  objection  made,  the  plaintiff  also  excepted. 

No  rule  is  better  established,  than  that  a  party,  in  an  action  at 
law,  cannot  be  a  witness  in  his  owb  case. 

In  the  case  of  Scott  vs.  Lloyd,  12  Peters,  149,  thisXourt  said, 
''The  decision  in  1  Peters,  C.  C.  R.  301,  wh^e  the  Court  held  a 
party  named  on  the  record  might  be  released,  so  as  to  constitute 
him  a  competent  witness,  has  been  cited  and  relied  on  in  the 
argument  "  Such  a  rule,'*  the  Court  remarked,  "  would  hold  out 
to  piurties  a  strong  temptation  to  perjury ;  and  we  think  it  is  not 
sustained  either  by  principle  or  authority.*' 

.  Bowman  was  a  party  on  the  record,  was  curator,  as  represented, 
and  wasprifna  fisicle  liable  for  the  costs  of  suit 

Bat  if  there  oould  have  been  a  release  for  the  costs  executed,  or 
the  money  to  cover  the  costs  had  been  paid  into  Court,  his  compe- 
tency would  not  have  been  restored. 

The  objection  to  his  competency  does  not  arise  so  much  firom  the 
small  pecuniary  liability  to  the  payment  of  costs,  as  firom  that  strong 
bias  which  every  party  to  a  suit  must  naturally  feeL  And  this 
influence  is  not  the  less  dangerous,  if  the  party  be  unconscious  of  its 
existence.  Every  individual  who  prosecutes  or  defends  a  suit  is,  in 
the  nature  of  things,  disposed  to  view  most  &vourably  his  own  side 
of  the  controversy,  and,  with  no  small  degree  of  prejudice,  the  side 
of  his  adversary.  We  think,  therefore,  to  admit  a  party  on  the 
record,  und^r  any  circumstances,  to  be  sworn  as  a  witness  in  chief, 
would  be  attended  with  great  danger.  It  would  lead  to  perjuries, 
and  the  most  injurious  consequences,  in  the  administration  of  justice. 
We  think,  therefi>re,  the  Court  erred  in  admitting  Bowman  as  a 
witness. 
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The  next  exception  of  the  plaintiff  arises  from  the  rejection  of 
Stultz  as  a  witness,  who  was  introduced  to  prove  that  he  had  been 
in  Hanover,  in  Germany,  <<  last  summer ;"  and  there  heard,  from 
many  old  persons  of  whom  he  inquired,  that  the  plaintiff  was  the 
brother  of  Nicholas*  Stone,  deceased. 

And  this  Court  have  no  doubt  that  this  evidence  was  properly 
overruled  by  the  District  Court. 

From  necessity,  in  cases  of  pedigree,  hearsay  evidence  is  admis- 
sible. But  this  jvie  is  limited  to  the  members  of  the  family,  who  may 
be  supposed  to  have  known  the  relationships  which  existed  in  its 
different  branches.  The  declarations  of  these  individuals,  they  beii^ 
dead,  may  be  given  in  evidence  to  prove  pedigree;  and  so  is 
reputation,  which  is  the  hearsay  of  those  who  may  be  supposed  to 
have  known  the  fact,  handed  down  from  one  to  another,  evidence. 
As  evidence  of  this  description  must  vaty  by  the  circiunstances  of 
each  case,  it  is  difficult,  if  not  impracticable,  to  deduce  from  the 
books  any  precise  and  definite  rule  on  the  subject 

<<  It  is  not  every  statement  or  tradition  in  tne  family  that  can  be 
admitted  in  evidence."  The  traaition  must  be  from  persons  having 
such  a  connexion  with  the  party  to  whom  it  rels^tes,  that  it  is  natu- 
ral and  likely,  from  their  domestic  habits  and  connexions,  that  they 
are  speaking  the  truth,  and  that  they  could  not  be  mistaken.  1  Phi- 
lips, 174.    2  Dallas,  116. 

The  declarations  proposed  to  be  proved  by  the  witness,  do  not 
appear  to  have  been  made  by  members  of  the  family,  or  by  persons 
who  had  such  connexions  with  the  deceased  as  to  have  a  personal 
knowledge  of  the  fisu^ts  stated.  And  these  persons,  for  aught  that 
appears,  are  still  living ;  and  their  depositions  might  be  taken. 

On  both  these  grounds,  the  evidence  was  inadmissible.  But  there 
is  another  ground  on  which  the  opinion  of  the  District  Court  can  be 
sustained,  and  it  is  proper  to  state  it. 

The  declarations  onercd  as  evidence  were  made  subsequent  to 
the  commencement  of  this  controversy,  and,  in  fact,  after  the  suit 
was  commenced. 

It  would  be  extremely  dangerous  to  receive  hearsay  declarations 
in  evidence  respecting  any  matter,  after  the  controversy  has  com- 
menced. This  would  enable  a  party,  by  ingenious  contrivances,  to 
manufacture  evidence  to  sustain  his  cause.  By  interrogutories  pro- 
pounded in  a  cautious  maimer  to  unsuspecting  individuals,  he  might 
elicit  the  answers  he  most  desired. 

It  is  therefore  essential,  when  declarations  are  offered  as  evidence, 
that  they  should  have  been  made  before  the  controversy  originated, 
and  at  a  time,  and  under  circumstances,  when  the  person  making 
them  could  have  no  motive  to  misrepresent  the  facts.  4  Camp.  409. 
Case  of  the  Berkley  Peerage. 

The  plaintiff  having  read  the  deposition  of  Francis  Stuffle,  de- 
ceased, m  evidence,  the  defendant  called  the  wife  of  the  deceascMi 
to  prove,  as  stated  in  the  bill  of  exceptions,  that  her  husband  had 
been  bribed  by  John  Rist  to  give  evidence  in  that  case,  and  also  to 
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prove  that  he  had  frequently  told  her  he  knew  nothing  of  the  plains 
tiff,  or  of  Nicholas  Stone  deceased.  The  plaintiff  objected  to  tfaM) 
swearing  of  the  witness,  but  the  Court  orerrtded  the  objection,  and 
I>ermitted  the  witness  to  give  evidence.  To  this  opinion  the  i^ain- 
tiff  excepted. 

It  is  a  general  rule  that  neither  a  husband  nor  wife  can  be  a.  witness 
for  or  against  the  other.  Co.  Lit  6,  K  Hawk,  b.  2,  ch.  46,  s.  70. 
Gilb.  Ev.  11.    BulL  N.  P.  286.    Fitch  vs.  Hill  et  aL  11  Mass.  2B6. 

This  rule  is  subject  to  some  exceptions ;  as  where  the  husband 
conunits  an  offence  against  the  person  of  his  wife.  1  Hde,  P.  C: 
SOI.  Hawk.  b.  2,  c.  46,  s.  77.  BulL  N.  P.  287.  1  Bl.  Com.  413. 
The  wife  may  exhibit  articles  of  the  peace  agamst  her  husband. 
Bull.  N.  P.  287. 

The  husband  and  wife  may  be  called  as  witnesses  in  the  same 
case,  and  if  in  their  statement  of  facts  they  should  contradict  eaeh 
other,  that  would  not  destroy  the  competency  of  either.  It  would 
not  follow,  from  such  contradiction,  that  either  was  guilty  of  perjury. 

And  in  some  cases,  the  wife  may  be  a  witness,  under  peculiar 
circumstances,  where  the  husband  maybe  interested  in  the  question, 
and,  to  some  extent,  in  the  event  of  the  cause.  8  East,  203.  Gilb. 
Ev.  139. 

Iii  the  case  of  the  King  vs.  Cliviger,  2  Term,  268,  the  Court 
held  that  a  wife  should  not  be  called  in  any  ciise  to  give  evidence 
even  tending  to  criminate  her  husband.  Mr.  Justice  Grose,  in  that 
case,  observed,  "  In  all  the  books  which  treat  of  evidence,  there  are 
certain  technical  rules  laid  down,  which  are  highly  beneficial  to 
the  pubUc,  and  ought  not  to  be  departed  from.  Some  of  these 
relate  to  husband  and  wife ;  and  we  find  the  general  rule  as  to  them 
to  be  foimded,  not  on  ground  of  interest,  but  of  policy,  by  which 
it  is  established  that  a  wife  shall  not  be  called  to  give  testimony  in 
any  degree  to  criminate  her  husband.  And  Lord  nolt  says,  that 
she  shall  not  be  called,  indirectly,  to  criminate  him.  And  the  rule 
seems  to  have  governed  all  the  decisions  from  that  time  to  the  pre* 
sent" 

In  the  case  of  the  Executrixes  of  Stead  t;^.  Pritchett,  6  Term  R. 
680,  the  Court  said,  "  Ratcliff  is  one  of  the  plaintiflfe  on  the  record ; 
he  has,  therefore,  an  interest  in  the  cause,  and  that  cannot  be  preju- 
diced by  any  act,  or  by  the  evidence  of  the  wife." 

In  the  case  of  Aveson.  vs.  Kinnaird,  6  East,  192,  the  counsel  as* 
serted  in  the  argument,  that  the  declarations  of  the  wife  could  not 
be  permitted  as  evidence  to  show  that  her  husband  had  been  guilty 
of  iraud,  or  in  any  manner  to  criminate  him.  And  he  contended  that 
the  rule  of  law  was  general,  and  extended  even  to  cases  where  &e 
wife  was  afterwards  divorced  from  her  husband.  Lord  Ellenbo* 
rough,  assenting  to  the  rule,  observed,  <<  that  goes  on  the  ground, 
tfiat  the  confidence  which  subsisted  between  them  at  the  time,  shaU 
not  be  violated  in  coa'9equence  of  any  future  separation.'^ 

And  his  Lordship  observes,  in  the  same  case,  '<  It  is  sound  docs 

t2 


222  SUPREME  COURT. 

[John  F.  Stain  «•.  WiUlMifiawmaa  M  ti] 

trine^  that  trust  and  confidence  between  man  and  wife  ihall  not  be 
betrayed.^' 

In  this  case,  however,  the  Court  permitted  the  declarations  of  the 
wife  to  be  given  in  evidence,  as  to  tne  bad  state  of  her  health  about 
the  time  the  policy  of  insurauce  on  her  life  was  executed,  the  action 
being  founded  on  such  policy. 

The  above  case  of  the  King  vs.  Cliviger  has  been  somewhat  con- 
sidered in  the  Court  of  King's  Bendi,  in  the  case  of  the  King  vs. 
Inhabitants  of  All  Saints,  in  Worcester ;  and  the  Court  seemed  to 
think  that  the  rule  laid  down  in  that  case  was  too  large  and  general 
But,  at  the  same  time,  they  observed,  that  the  rule  in  the  case  of 
the  King  vs.  Cliviger,  admitting  it  to  its  utmost  elctent,  did  not 
exclude  the  evidence  in  the  case  then  nmder  discussion.  Philips 
Ev.  69. 

It  has  been  said,  that  on  the  grounds  of  state  policy,  the  wife  is 
a  competent  witness  against  her  husband  in  case  of  treason.  Bull 
N.  P.  289.  1  Brownl.  47.  Bac.  Ab.  Ev,  A.  1.  But  it  has  since 
been  settled  that  the  wife  is  not  bound  to  discover  the  treason  of  the 
husband.     1  BrownL  47. 

The  law  does  not  seem  to  be  entirely  settled  how  far,  in  a  collateral 
case,  a  wife  may  be  examined  on  matters  in  which  her  husband  may 
be  eventually  interested.  Nor  whether  in  sudi  a  case,  she  may  not 
be  asked  questions  as  to  facts,  that  may,  in  some  measure,  tend  to 
criminate  her  husband,  but  which  afibra  no  foundation  for  a  prose- 
cution. The  decisions  which  have  been  madiB  on  these  points,  seem 
to  have  been  influenced  by  the  circumstances  of  each  case,  and  they 
are  somewhat  contradictory.  It  is,  however,  admitted  in  all  the 
cases,  that  the  wife  is  not  competent,  except  in  cases  of  violence 
upon  her  person,  directly  to  criminate  her  nusband;  or  to  disclose 
that  which  she  has  learned, from  him  in  their  confidential  inter- 
course. 

Some  colour  is  found  in  some  of  the  elementary  works  for  the 
suggestion  that  this  rule,  being  founded  on  the  confidential  relations 
of  the  parties,  will  protect  either  from  the  necessity  of  a  disclosure ; 
but  will  not  prohibit  either  from  voluntarily  making  any  disclosure 
of  matters  received  in  confidence  ;  and  the  wife  and  the  husband 
have  been  viewed,  in  this  respect,  as  having  a  right  to  protection 
from  a  disclosure,  on  the  same  principle  as  an  attorney  is  protected 
from  a  disclosure  of  the  facts  communicated  to  him  by  his  client. 

The  rule  which  protects  an  attorney  in  such  a  case,  is  founded  on 
publife  policy,  and  may  be  essential  in  the  administration  of  justice. 
But  this  privilege  is  the  privilege  of  the  client,  and  not  of  the  attor- 
ney. The  rule  which  protects  the  domestic  relations  from  expo- 
sure, rests  upon  considerations  connected  with  the  peace  of  famihes. 
And  it  is  conceived  that  this  principle  does  not  merely  afiford  pro- 
tection to  the  husband  and  wife,  which  they  are  at  liberty  to  invoke 
or  not,  at  their  discretion,  when  the  question  is  propounded ;  but  it 
renders  them  incompetent  Xo  disclose  &cts  in  evidence  in  violation 
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of  the  rule.  And  it  is  well  that  the  principle  does  not  rest  on  the 
discretion  of  the  Mfties.  If  it  did,  m  most  instances  it  would  af- 
ford nosnbstantiai  protection  fo.  pei^ns  uninstructed  in  their  rights, 
and  thrown  off  ihexr  guard  and  embarrassed  by  searching  interro- 
gatories. 

In  the  present  case  the  witness  was  called  to  discredit  her  hus- 
band; to  prove, in  fact, that  he  had  conmiitted  perjury;  and  the 
establishment  of  the  fact  depended  on  his  own  confessions.  Con- 
fessions which,  if  ever  made,  were  made  under  all  the  confidence 
that  subsists  between  husband  and  wife.  It  is  true  the  husband 
was  dead,  but  this  does  not  weaken  the  principle.  Indeed,  it  would 
seem  rather  to  increase  thlm  lessen  the  force  of  the  rule. 

Can  the  wife,  under  such  circumstances,  either  voluntarily,  be  per- 
mitted, or  by  force  of  authority  be  compelled  to  state  facts  in  evidence, 
which  render  infamous  the  chsuracter  of  her  husband.  We  think, 
most  clearly,  that  she  cannot  be.  Public  policy  and  established 
principles  forbid  it. 

This  rule  is  founded  upon  the  deepest  and  soundest  principles  of 
our  nature.  Principles  which  have  grown  out  of  those  domestic 
relations,  that  constitute  the  basis  of  civil  societv ;  and  which  are 
essential  to  the  enjoyment  of  that  confidence  which  should  subsist 
between  those  who  are  connected  by  theliearest  and  dearest  rela^ 
tions  of  life.    To  break  down  or  impair  the  great  principles  which 

Cect  the  sanctities  of  husband  and  wife,  would  be  to  destroy  the 
solace  of  human  existence. 

We  think  that  the  Court  erred  in  overruling  the  objections  to  this 
witness. 

The  next  exception  by  the  plaintiff  arises  from  the  rejection  of 
the  deposi  'on  of  Mouzat,  which  had  been  taken  in  the  case  of  the 
parties  in  the  parish  Court 

To  lay  the  foundation  for  reading  this  deposition,  John  Rist,  who 
represents  himself  to  be  the  agent  of  the  plaintiff,  swore  that  the 
witness  left  Louisiana  before  the  commencement  of  this  suit,  and 
ascended  the  Mississippi,  with  the  intention  of  gouig  to  Ohio ;  and 
that  since  then  he  has  not  heard  from  him,  although  he  has  made 
inquiries. 

This  does  not  amount  to  that  degree  of  diligence  which  the  law 
requires  to  introduce  secondary  evidence,  and  such  was  the  deposi- 
tion offered. 

The  plaintiff  might  have  taken  out  a  subpoena,  the  return  of 
which,  not  served,  would  have  been  better  evidence  that  the  wit- 
ness* was  not  within  the  judicial  districu  We  think,  therefore,  that 
the  Court  did  not  err  in  rejecting  the  deposition. 

For  the  errors  above  specified,  the  juagment  of  the  District  Court 
must  be  reversed ;  and  the  cause  sent  down  for  further  proceed- 
ings. 

Mr.  Justice  Baldwin  dissented. 
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trine^  that  trust  and  confidence  between  man  and  wife  iball  not  be 
betrayed.*' 

In  this  case,  however,  the  Court  permitted  the  declarations  of  the 
wife  to  be  given  in  evidence,  as  to  the  bad  state  of  her  health  about 
the  time  the  policy  of  insurance  on  her  life  was  executed,  the  action 
being  founded  on  such  poUcy. 

The  above  case  of  the  Kmg  vs.  Cliviger  has  been  somewhat  coih 
sidered  in  the  Court  of  King's  Bendi,  in  the  case  of  the  King  vs. 
Inhabitants  of  All  Saints,  in  Worcester ;  and  the  Court  seemed  to 
think  that  the  rule  laid  dowa  in  that  case  was  too  large  and  general 
But)  at  the  same  time,  thsy  observed,  that  the  rule  in  the  case  of 
the  King  t^  Cliviger,  admitting  it  to  its  utmost  elctent,  did  not 
exclude  the  evidence  in  the  case  then  nmder  discussion.  Philips 
Ev.  69. 

It  has  been  said,  that  on  the  grounds  of  state  policy,  the  wife  is 
a  competent  witness  against  her  husband  in  case  of  treason.  Bull 
N.  P.  289.  1  BrownL  47.  Bac.  Ab.  Ev,  A.  1.  But  it  has  since 
been  settled  that  the  wife  is  notboimdto  discover  the  treason  of  the 
husband.     1  BrownL  47. 

Hie  law  does  not  seem  to  be  entirely  settled  how  far,  in  a  collateral 
case,  a  wife  may  be  examined  on  matters  in  which  her  husband  may 
be  eventually  interested.  Nor  whether  in  such  a  case,  she  may  not 
be  asked  questions  as  to  facts,  that  may,  in  some  measure,  tend  to 
criminate  her  husband,  but  which  afford  no  foundation  for  a  prose- 
cution. The  decisions  which  have  been  madiB  on  these  points,  seem 
to  have  been  influenced  by  the  circumstances  of  each  case,  and  they 
are  somewhat  contradictory.  It  is,  however,  admitted  in  all  the 
cases,  that  the  wife  is  not  competent,  except  in  cases  of  violence 
upon  her  person,  directly  to  criminate  her  nusband;  or  to  disclose 
that  which  she  has  learned,  from  him  in  their  confidential  inter- 
course. 

Some  colour  is  found  in  some  of  the  elementary  works  for  the 
suggestion  that  this  rule,  being  founded  on  the  confidential  relations 
of  Uie  parties,  will  protect  either  from  the  necessity  of  a  disclosure  ; 
but  will  not  prohibit  either  from  voluntarily  making  any  disclosure 
of  matters  received  in  confidence  ;  and  the  wife  and  the  husband 
have  been  viewed,  in  this  respect,  as  having  a  right  to  protection 
from  a  disclosure,  on  the  same  principle  as  an  attorney  is  protected 
from  a  disclosure  of  the  facts  communicated  to  him  by  his  client. 

The  rule  which  protects  an  attorney  in  such  a  case,  is  founded  on 
public  policy,  and  may  be  essential  in  the  administration  of  justice. 
But  this  privilege  is  the  privilege  of  the  client,  and  not  of  the  attor- 
ney. The  rule  which  protects  the  domestic  relations  from  expo- 
sure, rests  upon  considerations  connected  with  the  peace  of  families. 
And  it  b  conceived  that  this  principle  does  not  merely  afiford  pro- 
tection to  the  husband  and  wife,  which  they  are  at  liberty  to  invoke 
or  not,  at  their  discretion,  when  the  question  is  propounded ;  but  it 
renders  them  incompetent  Xo  disclose  &cts  in  evidence  in  violation 
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of  the  rule.  And  it  is  well  that  the  principle  does  not  rest  on  the 
discretion  of  the  pUfties.  If  it  did,  in  most  instances  it  would  af- 
ford no  substantial  protection  to,  pei^ns  uninstructed  in  their  rights, 
and  thrown  off  thev  guard  and  embarrassed  by  searching  interro- 
gatories. 

In  the  present  case  the  witness  was  called  to  discredit  her  hus- 
band ;  to  prove,  in  fact,  that  he  had  conmiitted  perjury ;  and  the 
estabUshment  of  the  fact  depended  on  his  own  confessions.  Con- 
fessions which,  if  ever  made,  were  made  under  all  the  confidence 
that  subsists  between  husband  and  wife.  It  is  true  the  husband 
was  dead,  but  this  does  not  weaken  the  principle.  Indeed,  it  would 
seem  rather  to  increase  thlm  lessen  the  force  of  the  rule. 

Can  the  wife,  under  such  circumstances,  either  voluntarily,  be  per* 
mitted,  or  by  force  of  authority  be  compelled  to  state  facts  in  evidence, 
which  render  infamous  the  character  of  her  husband.  We  think, 
most  clearly,  that  she  cannot  be.  Public  policy  and  established 
principles  forbid  it. 

This  rule  is  founded  upon  the  deepest  and  soundest  principles  of 
our  nature.  Principles  which  have  grown  out  of  those  domestic 
relations,  that  constitute  the  basis  of  civil  societv ;  and  which  are 
essential  to  the  enjoyment  of  that  confidence  which  should  subsist 
between  those  who  are  connected  by  theliearest  and  dearest  rela- 
tions of  life.  To  break  down  or  impair  the  great  principles  which 
C'ect  the  sanctities  of  husband  and  wife,  would  be  to  destroy  the 
solace  of  human  existence. 

We  think  that  the  Court  erred  in  overruling  the  objections  to  this 
witness. 

The  next  exception  by  the  plaintiff  arises  from  the  rejection  of 
the  deposl  on  of  Mouzat,  which  had  been  taken  in  the  case  of  the 
parties  in  the  parish  Court 

To  lay  the  foundation  for  reading  this  deposition,  John  Rist,  who 
represents  himself  to  be  the  agent  of  the  plaintiff,  swore  that  the 
witness  left  Louisiana  before  the  commencement  of  this  suit,  and 
ascended  the  Mississippi,  with  the  intention  of  gouig  to  Ohip ;  and 
that  since  then  he  has  not  heard  from  him,  although  he  has  made 
inquiries. 

This  does  not  amount  to  that  degree  of  diligence  which  the  law 
requires  to  introduce  secondary  evidence,  and  such  was  the  deposi- 
tion offered. 

The  plaintiff  might  have  taken  out  a  subpoena,  the  return  of 
which,  not  servod,  would  have  been  better  evidence  that  the  wit- 
ness'was  not  within  the  judicial  districi.  We  think,  therefore,  that 
the  Court  did  not  err  in  rejecting  the  deposition. 

For  the  errors  above  specified,  the  juagment  of  the  District  Court 
must  be  reversed ;  and  the  cause  sent  down  for  furdier  proceed- 
ings. 

Mr.  Justice  Baldwin  dissented. 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the  rebord 
from  the  District  Court  of  the  United  States  for  the  eastern  district 
of  Lomsiana^  and  was  argued  by  counsel.  On  consideration  where- 
ofy  it  is  ordered  and  adjudged  by  this  Court,  that  the  judgment  of 
the  said  District  Court  in  this  cause  be,  and  the  same  is  hereby,  re- 
versed with  costs ;  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  District  Court  for  further  proceeding  to  be 
had  therein,  in  conformity  to  law  and  justice,  and  the  opmion  of 
this  Court. 
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Ex  PARTS,  IN  THE  MATTER  OF  DuNCAV  N.  HeiINSV. 

The  Chief  JiMtice  of  the  Sopieiiie  Court,  reodinir  in  the  fimi^  Ciicoit,  who^  under  ihe  od 
of  Congrav  of  1802,  ch.  81,  holds  the  Cooirt  at  the  Aaguft  term,  hif  not  pcmer  to 

•  rale  lor  •  mandennis,  or  •  role  to  ihow  canee  why  a.mandtmne  thall  not  isMie.   Such 

•  rule  doe^  not  ieU  within  the  deeo^tion  of  ceeee  entimefited  in  ihe  tct  of  CongiVM,  fi^ 
the  action  of  the  Court,  Hi  ihe  Augnet  tenn. 

AT  the  August  term*  1838,  of  the  Court,  Duncan  N.  Hennen  filed 
a  petition  for  a  mandamus  to  the  Honourable  Philip  K.  Lawrence, 
judge  of  the  District  Court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  requiring  the  said  judge  to  restore  Duncan  N. 
Hennen  to  the  office  of  clerk  of  Uie  District  Court 

Coxe,  of  counsel  for  the  petitioner,  filed  and  read  tfie  petition 
which  was  addressed  to  the.  Chief  Justice  and  associate  justices  of 
the  Supreme  Court;  setting  forth  that  on  the  21st  day  of  February, 
1834,  tne  petitioner  was  appointed  clerk  of  the  District  Court  of  the 
United  States  in  and  for  the  eastern  district  of  Louisiana,  by  the 
Honourable  Samuel  H,  Harper,  judge  of  the  District  Court,  and  a 
commission  was  given  to  him  appointing  him  to  the  said  Office. 

The  petitioner  states  that  tfie  appointment  was  accepted,  and  the 
same  was  recorded  on  the  minutes  of  the  District  Court  on  the  day 
of  the  appointment,  and  the  oath  of  office,  and  a  bond  was  giren  by 
the  petitioner,  with  sureties,  in  conformity  with  the  provisions  of  the 
statute  in  such  case  made  and  provide,  for  the  faithfiil  performance 
of  the  duties  of  the  said  office;  all  of  which  was. also  entered  on 
the  minutes  of  the  Court. 

The  petitioner  further  states,  that  Duncan  N.  Hennen  entered  on 
the  duties  of  the  office  of  clerk  of  the  District  Court  for  the 
eastern  district  of  Louisiana,  and  held  the  same,  and  continued  to 
perform  the  duties  thereunto  appertaining  ^  methodically,  promptly, 
skilfully,  and  uprightly,''  to  the  satisfaction  of  the  said  District 
Court,  and  of  the  parties  suitors  in  the  said  Court.  That  by  virtue 
of' the  appointment,  and  of  the  provisions  of  the  statute  in  sudi 
case  made  and  provided,  the  petitioner  was,  also,  from  the  period 
of  the  organization  of  the  Circuit  Court  of  the  United  States  for  the 
said  district  of  Louisiana,  in  like  manner,  the  clerk  of  the  said  Cir- 
cuit Court,  and  performed  all  the  duties  appertaining  to  said  office ; 
and  during  the  period  aforesaid,  the  petitioner,  in  like  manner, 
received  the  fees  and  emoluments  of  office  belonging  to  the  same. 

The  petitioner  further  states,  that  he  so  continued  to  perfoim  the 
aaid  duties,  and  to  receive  the  said  emoluments,  and  in  all  respects 
to  hold  and  occupy  said  offices,  until  on  or  about  the  18th  day  of 
May,  in  the  year  1838,  when  he  received  a  communication  from  the 
Honourable  Philip  K.  Lawrence,  then  and  now  the  judge  of  the 
said'  District  Court  of  the  United  States  for  the  eastern  district  of 
Loutnanayin  the  following  terms:— 
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<<  New  Orleans,  May  18/A,  1838. 

**  Dear  Sir  : — The  object  of  this  communication  is  to  apprize  you 
of  your  IreJnoYal  from  the  office  of  clerk  of  the  United  States  District 
Coitn  of  the  eastern  district  of  Louisiana,  and  of  the  appointment 
of 'Mr.  John  Winthrop  m  your  place. 

^  *  In  taking  this  step,  I  desire  to<  be  tmderstood  as  neither  prompted 
by  any  unfriendly  disposition  towards  you  personally,  nor  wishing 
to  cast  the  slightest  shade  of  censiue  on  your  official  conduct 

<<  On  the  Qputrary,  whether  ii  will  afford  you  any  gratification  to 
be  thus  assured  or  not,  I  avail  myself  of  the  occasion  to  decline  to 
you,  that  my  most  ardent  wishes  respecting  you  are  for  your  endre 
success  and  prosperity  in  life.  I  consider  it  due  to  mjrself  to  have 
made  this  declaration ;  and  a  sense  of  justice  to  you  demands  that  I 
should  do  what  lies  in  my  i)ower  to  repel  any  unfavourable  in- 
ference that  might  be  drawn  from  your  dismissal  from  the  office  of 
clerk,  in  regard  to  the  maimer  iv  which  the  duties  of  the  office  have 
been  di3charged  by  you.  On  this  subject,  the  situation  in  whidh  I 
have  been  placed  aurinff  the  last  two  years  and  upwards,  has  af- 
forded me  the  means  of  speaking  advisedly ;  and  I  am  happy  in 
being  able  to  testify,  as  I  now  do  unreservedly,  that  the  business 
of  your  office,  during  that  period,  has  been  conducted  methodically, 
promptly,  skilfully,  and  uprightly. 

"  In  appointing  Mr.  Winthrop  to  succeed  you,  I  have  been  pureljr 
actuated  by  a  sense  of  duty  and  feelings  of  kindness  towards  one 
whom  I  have  long  known,  and  between  whom  and  myself  the  closest 
friendship  has  always  subsisted.  I  caimot  but  consider  his  claims'^ 
to  any  benefit  in  my  power  to  confer,  as  of  a  paramount  character ; 
and  ai3  his  capacity  to  fill  the  office  in  question  cannot  be  disputed, 
I  feel  tnat  I  am  not  exercising  any  imjust  preference  in  bestowing 
on  him  the  appointment.    I  am,  very  respectfully,  &c. 

"P.  K.  Lawrence, 
"  United  States  Judge,  District  of  Louisiana. 

"To  D.  N.  Hennen,  Esq." 

The  petitioner  proceeded  to  state,  that  on  the  18th  day  of  May,  1838, 
Judge  Lawrence  executed  and  delivered  to  John  Wintfirop  a  paper 
purporting  to  be  a  commission  appointing  him  clerk  of  the  District 
Court  of  the  United  States  for  the  eastern  district  of  Louisiana ; 
and  that  Mr.  Winthrop,  under  and  by  virtue  ot  that  commission, 
claims  a  right  to  hold  the  said  office,  and  does,  in  fact,  to  a  certain 
extent,  exercise  the  duties  appertaining  thereto ;  and  he  is  by  Judge 
Lawrence  recognised  as  the  only  leg^  clerk  of  the  District  Court, 
and  receives  the  fees  and  emoluments  of  sa^  office.  He  has  ob- 
tained possession  of  the  records,  minutes,  and  documents  of  the 
office,  and  he  claims  to  exercise  all  the  duties  of  clerk  of  the  District 
Court;  and  he  and  Judge  Lawrence  prevent  tfie  petitioner  fix>m 
performing  anyi  of  the  duties  of  derk,  or  receiving  tfie  fees  uid 
emoluments  belonjsing  to  the  office. 

The  petitioner  further  stated,  that  on  the  dlst  day  of  May,  1888^ 
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the  Ciicuit  Court  of  the  United  States  for  the  eastern  district*  Of 
Louisiana  met,  according  to  law,  when  the  Honourable  Jdbh 
M^Kinley,  one  of  the  associate  justices  of  the  Supreme  Court  of  the 
United  States,  and  the  said  Judge  Lawrence,  took  their  seats  on  the 
bench  as  judges  of  the  Circuit  Court ;  and  the  petitioner  and  John 
Winthrop  severally  presented  theaiselves,  each  claiming  to  be  right- 
fully and  lawfully  the  clerk  of  the  Circuit  Court;  and  the  matter 
was  argued  by  counsel  for  each  of  the  said  claimants.  The  judges 
differed  in  opinion  on  the  question  of  right;  and  being  unable  to 
concur  in  opinion,  neither  of  the  said  parties  was  admitted  to  act  as 
cl^k,  or  recognised  by  the  Court  as  being  the  rightful  clerk;  and  no 
business  was  or  could  be  transacted,  and  the  Court  adjourned. 

The  petitioner  further  represents,  that  he  is  advised^  and  verily 
believes,  tliat  he  was  legally  and  in  due  form  appointed  the  derk 
of  the  said  District  Court,  and  by  virtue  thereof  became  lawfully  the 
clerk  of  the  said  Circuit  Court ;  and  he  has  never  resigned  the  said 
office,  or  been  legally  removed  from  the  same,  and  he  is  rightfi^y 
entitled  to  hold  and  exercise  the  same,  and  to  receive  the  fees  and 
emoluments  to  the  same  belonging ;  and  that  he  is  illegally  kept  out 
of  the  said  office  of  clerk  of  the  said  District  Court,  and  prevented 
from  performing  the  duties  thereof,  and  from  receiving  the  fees  and 
emoluments  attached  to  the  same,  by  the  illegal  acts  and  conduct 
of  the  said  Philip  K.  Lawrence,  judge  as  aforesaid,  and  of  the  said' 
John  Winthrop,  claiming  to  hold  the  said  office  by  some  pretended; 
but,  as  the  petitioner  is  advised  and  believes,  illegal  and  void  ap- 
pointment or  commission,  from  said  Judge  Lawrence. 

The  petitioner  further  states,  that  the  judges  of  the  said  Circuit 
Court  continue  to  differ  in  opinion  as  to  the  legal  rights  of  the  peti- 
tioner and  said  John  Winthrop  to  said  offices,  so  that  no  one  does 
or  can  perform  the  duties  of  said  office  of  clerk  of  the  Circuit  Court 
aforesaid ;  and  that  the  suitors  in  this  Coiut  are  thereby  delayed, 
and  the  sulministration  of  justice  therein  wholly  suspended,  and  the 
appellate  jurisdiction  of  the  Supreme  Court  of  the  United  States 
over  the  judgments  and  decrees  of  said  Circuit  Court  is  wholly 
suspended,  and  incapable  of  being  exercised. 

All  these  evils  are  stated  to  be  remediless  in  the  ordinary  pro- 
ceedings- before  the  District  and  Circuit  Court,  and  can  bnly  be  ter- 
minated by  the  interposition  of  this  Court,  by  its  extraordinary  pro-i 
cess  of  mandamus.  The  petitioner  therefore  prays,  that  a  writ  of  man- 
damus may  be  awarded  to  be  directed  to  the  Honourable  Philip  K. 
Lawrence,  judge  of  the  said  District  Court  of  the  United  States  for 
tlie  eastern  district  of  Louisiana,  commanding  him  that  he  forth- 
with restore  the  petitioner  to  his  office  of  clerk  of  said  District  Coiut 
of  the  United  States  for  the  eastern  district  of  Louisiana;  or  for  a 
rule  on  the  district  judge,  to  show  cause  why  such  a  writ  of  man- 
damus shall  not  be  awarded. 

Mr.  Chief  Justice  Taney,  then  holding  the  August  term  of  the 
Supreme  Court,  ordered  that  a  rule  on  Philip  K.  Lawrence,  district 
judge  as  aibresaid,  should  be  awarded,  requiring  liim  to  show  cauite. 
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at  the  Mowing  January  term  of  the  Supreme  Court,  why  a  man* 
damns  diould  not  be  awarded  to  the  diatrict  judge,  as  pniyed  for; 
with  leave  to  anv  party  interested  in  the  premises  to  more  for  a 
discharge  thereof  on  or  before  the  return  day,  the  second  Saturday 
of  the  term.  Notice  of  this  rule  was  required  to  be  served  on  the 
district  judge,  and  on  John  Winthrop,  Esq. 

Before  the  return  'of  the  rule,  Mr.  GQpin,  of  counsel  for  John 
Winthrop,  Esq.,  moved  the  Court  to  discharge  the  rule  granted  by 
Mr.  Chief  Justice  Taney,  at  the  August  term  of  the  Court ;  on  the 
ground  that  the  Coi^  held  at  that  time  had  not  authority  to  make 
such  a  rule.  He  stated  the  readiness  of  Mr.  Winthrop  to  meet  the 
question  raised  by  the  proceedings ;  and  proposed  that  there  should 
be  substituted  a  rule,  to  be  now  granted  oy  the  Court,  of  the  same 
tenor  with  that  made  at  the  August  term ;  and  that  the  same  should 
be  returnable  on  the  Second  Saturday  of  this  term. 

This  proposition  was  accepted  by  the  counsel  of  the  relator,  and 
approvM  by  the  Court 

Mr.  Chief  Justice  Taiyst  delivered  the  following  opinion,  on  the 
motion  of  Mr.  Gilpin : 

At  the  August  term  of  the  Supreme  Court,  held  by  the  Chief 
Justice  or  Judge  for  the  fourth  circuit,  according  to  the  act  of  Con- 
gress of  1802,  a  motion  was  made  for  a  rule  on  the  jud^  of  the 
district  Court  of  the  United  States,  for  the  eastern  district  of 
Louisiana,  to  show  cause  why  a  mandamus  should  not  issue,  com- 
manding the  said  judge  to  restore  Duncan  N.  Hennen  to  the  office 
of  clerk  of  the  said  District  Court. 

It  appeared  from  the  depositions  and  other  evidence  laid  before 
the  Court  at  that  term,  that  Duncan  N.  Hennen,  the  relator,  who 
had  been  for  several  years  clerk  of  the  District  Court,  had  been 
recently  removed  from  office  by  the  district  judge,  and  John  Win- 
throp appointed  in  his  place ;  and  a  letter  from  the  judge  to  the 
relator  was  produced,  stating  that  the  removal  had  not  fa«en  made 
on  account  of  any  misconduct  on  his  part,  but  merely  from  the  de- 
sire of  the  judge  to  make  provision  for  Winthrop,  who  was  his 
personal  friend,  and  well  qualified  for  the  office.  It  also  appeared, 
that  at  the  meeting  of  the  Circuit  Court,  which  took  place  shortly 
afterwards,  the  presiding  judge  of  the  Circuit  Court  was  of  opinion 
that  the  removal  was  not  authorized  by  law,  and  that  Hennen  was 
still  the  clerk  of  the  District  Court,  and  consequently,  by  virtue  of 
the  acts  of  Congress,  was  also  the  clerk  of  the  Circuit  Court;  that  the 
district  judge,  however,  adhered  to  his  opinion,  that  Winthorp  was 
lawfully  appointed  by  him,  and  the  Court  beins;  thus  divided,  nei- 
ther of  the  claimants  could  be  recognised,  as  clerk ;  and  that  the 
whole  business  of  the  Circuit  Court  was  therefore  continued  over, 
and  that  no  process  could  now  issue  from  the  Court  imtil  this  con- 
troversy should  be  settled. 

Upon  this  evidence,  the  rule  to  show  cause  was  granted,  return- 
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able  to  the  Supreme  Court,  on  Saturday,  the  d6tfa  of  January,  with 
leave  to  the  district  judge  to  move  to  discharge  the  rule,  even  be- 
fore the  return  day  above  mentioned. 

A  motion  was  now  made  to  discharge  the  rule,  upon  the  ground 
that  the  judge  of  the  Fourth  Circuit,  sitting  alone  at  the  August 
term,  had  not  the  power  to  lay  the  rule.  The  Court  stopped  die 
counsel  in  support  of  the  motion,  and  the  Chief  Justice  said : — ^The 
Court  do  not  desire  an  argument  on  the  subject  When  I  granted 
tbe  rulie,  I  stated  that  I  strongly  inclined  to  the  opinion  that.  I  had 
no  power  to  lay  such  a  rule,  m  any  case,  at  the  August  Term ;  and 
it  is  due  to  the  counsel  for  the  relator  to  say,  that  he  acknowle<h^dd 
his  own  doubts  when  he  broi^t  the  subject  before  the  Court  But 
as  the  question  was  an  important  one,  and  might  a^ain  occur ;  I 
thought  it  proper  that  it  should  be  settled  by  the  judgment  of  the 
Court  at  its  regular  session,  and  not  by  a  single  judge.  I  therefore 
laid  the  rule',  because  it  was  the  only  mode  m  which  t  could  bring 
the  subject  before  the  Court  for  decision.  We  have  conferred  to- 
gether once  we  assembled  for  the  present  session,  and  we  are  una- 
nimously of  opinion  that  sudi  a  rule  cannot  be  laid  at  the  August 
term;  that  the  act  of  1802,  ch.  31.  (2  Story's  Laws  U.  S.  page  854,) 
gives  the  power  to  the  judge  of  the  Fom^  Circuit,  at  that  term, 
^  to  make  all  necessary  orders  touching  any  suit,  action,  appeal, 
writ  of  error,  process,  pleadings,  or  proceedings,  returned  to  the  said 
Court,  or  depending  therein  ;'^  but  tfiat  a  rule  to  show  cause  why  a 
mandamus  should  not  issue,  does  not  f&U  within  the  description  of 
cases  enumerated  in  the  act  of  Congress :  and  that  the  judge  of  the 
Fourth  Circuit,  when  sitting  at  the  August  term,  has  not,  merefore, 
thepower  to  g^nt  such  a  rule  in  any  case. 

Ilie  rule  to  show  cause  must  therefore  be  discharged. 
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Ex   PABTB,  IR   THE   MATTEB   OF  DUNCAN  N.  HxNNSN. 

Mandamiis.  Motion  lor  *  rale  on  tho  dktiict  judg*  of  the  etftflm  dSotiict  of  LoqUhm, 
to  ihow  OMMe  why  a  mandunut  ehonld  not  be  itiaed  requiring  him  to  netore  Dnncen 
N.  Hennen  to  the  office  of  the  detk  of  the  Diitrict  Court.  T^  petition  fteteo  te  mp- 
pomtment  of  the  relator  to  die  offio?  of  detk  of  the  Diatriet  Cooit,  in  1884;  die  flOl 
and  oomplete  performance  of  his  dotiei  ai  derk  of  the  Court,  until  May  1887 ;  the  ao> 
knowledgment  of  tiie  fidelity  and  capadly  with>  which  the  dutiee  of  the  office  were 
performed,  stated  in  writing  by  the  district  judge ;  and  the  appointment  of  anodier 
perK>n  to  die  office,  from  peraonal  motives,  and  the  influence  of  friendship,  and  a  know- 
ledge of  the  capacity  of  die  person  appointed  to  perfiirm  the  duties  of  the  office.  Hie 
petidon  also  states  die.  performance  of  die  dudes  d  clerk  di  die  Circuit  Comt  of  dia 
eastern  district  of  Louivana,  under  the  appointment  as  derk  of  die  District  Court,  and 
the  ofler  to  perform  those  dudes  after  his  asserted  remoral  as  cleriL  of  the  District.  Court; 
and  that  the  judges-or  the  Circuit'Court  being  divided  in  opinion  as  to  his  nffii  to  ex- 
erase  the  oflSoe  oi  deriL,  the  bunnesi  of  the  Circuit  Court  was  entire^  suspended. 

TVs  miointment  of  djnks  of  Courts,  property  bdongs  to  the  Courts  of  law ;  and  a  ckrk 
of  the  C<rart  is  one  of  those  oflfiben  contemplated  by  the  |>rovi8ion  in  the  Constitutioo, 
grrhig  to  Congress  the  power  to  vest  the  appointment  of  mferior  offioen  as  they  diink 
proper.  The  appointing  power  designated  by  the  Constitution,  in  the  laiter  part  of  dio 
ae^nJ  oectioQ  of  the  second  article  of  the  Cowtitution,  was  no  doubt  intended  to  bo 
e]^erdsed  hv  the  depaitment  of  the  gorernment  to  which  the  officer  to  be  appointed  most 
appropriately  belonged. 

It  cannot  be  admitted  that  it  was  the  mtendon  of  the  Consdtudon,  that  diose  offices  whidi 
are  denominated  infiBrior  offices  should  be  held  during  lifis.-  In  the  dieenoe  of  aH  oonsli-- 
tntional  or  statutory  provision  as  to  the  removal  of  such  officers,  it  y/toM  seem  to  be  • 
sound  and  necessary  rule  to  consider  the  power  of  removal  aa  incident  to  the  power  of 
appointment. 

Hie  tenure  of  ancient  common  law  offioes,  and  the  rules  and  principles  by  whidi  they  are 
gov^ned,  have  no  app^cation  to  the  office  dfthe  deik  of  a  District  Comt  of  the  United 
States.  The  tenure,  in  those  cases,  depends  in  a  great  measure  upon  ancient  usagOi 
But  in  die  United  States  there  is  no  andent  usage,  which  can  apply  to  and  govern  the 
tenure  of  offices  created  by  the  Consdtudon  and  laws.  They  are  of  recent  origin^  and 
must  depend  entirely  on  a  lust  oonstrucdon  of  our  Constitution  and  laws :  and  the  lOw 
doctrine  is  held  in  England,  where  the  office  is  not  an  andent  oommon.law  office,  but 
of  modem  origin,  under  some  act  of  Parliament  I|i  sudi  a  case,  the  tenure  of  the 
office  is  determined  by  the  meaning  and  intendon  of  the  statute. 

ITie  lawjgiving  the  District  Courts  the  power  of  appointing  their  own  clerks,  does  not  pr»> 
ecribe  any  form  in  which  this  shaU  be  done.  The  power  vested  in  the  Court,  is  a  con- 
tinuing power ;  and  the  mere  appointment  of  a  successor  would,  per  se,  be  •  removal  of 
the  prior  incumbent ;  so  for  at  least  as  his  rights  were  concerned. 

The  Supreme  Court  can  have  no  control  over  the  appointment  or  removd  of  a  derk  of  the 
District  Court ;  or  entertain  any  inquiry  into  the  grounds  of  the  removal.  If  the  judge 
is  chargeable  with  any  abuse  of  his  power,  the  Supreme  Court  is  not  the  tribunal  to 
which  be  is  answepible. 

THE  Court  havlHg  decided  that  the  rule  granted  at  the  August 
term  of  the  Court,  held  by  Mr.  Chief  Justice  Taney,  should  be 
discharged;  the  counsel  presented  another  petition  to  the  Court, 
setting  forth'  the  same  facts  as  those  stated  in  the  petition,  the  mat- 
ters of  which  are  set  forth  in  the  report  of  the  preceding  case,  with 
otfiers. 

The  additional  facts  stated  in  the  petition  were,  that  the  petitioner 
is  in  the  full  and  undisputed  possession  of  the  seal  of  the  Circuit 
Court  for  the  eastern  mstrict  of  Louisiana,  and  of  the  records  of 
the  said  Circuit  Cburt. 
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That  there  is  now  pending  in  said  Oircoit  Court^a  cause  in  whicli 
the  petiticHier,  a  citizen  of  the  state  of  Louisiana,  is  the  plaintiff 
and  Kezin  D.  Shepherd,  a  citizen  of  Maryland,  is  the  defendant ; 
(hat  the  value  of  the  property  in  controversy  between  petitioner  and 
said  Shepherd,  exceeds  in  amount  the  siun  of  six  thousiBind  dollars  in 
cash.  That  in  consequence  of  the  disagreement  between  the  judges 
of  the  Circuit  Court,  uid  the  refusal  of  Judge  Lawrence  to  allow  ttie 
petitioner,  the  true  and  lawful  clerk  of  said. Court,  to  perform  the 
duties  thereof,  the  petitioner  is  prevented  from  prodding  in  said 
cause ;  and  the  petitioner  is  prevented  from  bringing  the  said  cause 
np.to  this  Court  for  its  final  decision. 

The  petitioner  further  states,  that  the  judges  of  the  juud  Circuit 
Court  continue  to  di%r  in  opinion,  as  to  me  legal  rfghts  of  the 

g^titioner  iand  «sdd  John  Winthrop  to  the  offices  of  clerk  of  the 
istrict  and  Circuit  Courts,  so  that  no  one  does  or  can  perform  the 
duties  of  the  office  of  cletk  of  the  Circuit  Court  aforesaid ;  and  that 
(he  suitors  in  said  Court  are  thereby  delayed,  and  the  administni- 
tion  of  justice  therein  wholly  suspended ;  and  the  appellate  jurisdic- 
tion of  the  Supreme  Court  of  the  United  States  over  the  judgments 
and«decrees  of  said  Circuit  Court  wholly  su^nded,  and  incapable 
'of  being  exercised. 

<<  All.which  evils  are  i^smediless  at  and  by  the  ordinary  proceed* 
in^  before  Ae  said  District  or  Circuit  Courts,  and  can  only  be  ter- 
mmated  and  redressed  by  the  interposition  of  this  honourable  Court, 
by  its  extraordinary  process  of  mandamus." 

The  petition  prays  that  the  Court,  after  consideration,  will  award 
a  writ  of  mandamus  to  be  directed  to  the  Honourable  Philip  K. 
Lawrence,  judge  of  the  District  Court  pf  the  United  States  for  the 
Eastern  District  of  Louisiana,  conmianding  him  forthwith  to  restore 
the-petitioner  to  his  office  of  clerk  of  the  District  Court  of  the  United 
States  for  the  E!astem  District  of  Louisiana. 

By  an  agreement  between  the  counsel  for  the  relator  and  the 
judge  of  the  District  Court  of  Louisiana,  the  questions-  presented 
to  the  Court  on  the  petition  were  argued ;  the  usual  notice  being 
dispensed  with. 

The  motion  for  a  mandamus  was  argued  by  Coxe  and  Mr. 
Southard,  for  the  relator,  and  by  Mr.  Gilpin  and  Mr.  Jones,  for  the 
District  Judge  of  Louisiana. 

Mr.  Coxe,  with  whom  was  Mr.  Southard : — 

The  case,  which  it  ia  proposed  to  submit  to  the  consideration  of 
the  Court,  is  one  equally  novel  and  interesting.  The  principles 
which  it  involves  are  alike  important  to  the  p.  rties  on  the  record 
and  to  the  public 

It  is  a  case  of  the  first  impression ;  for  althou^  on  a  cursory  and 
superficial  examination,  it  may  be  thought  to  bear  an  aniUogy  to 
others  which  have  been  heretofore  and  elsewhere  discussed  and 
disposed  of,  a  more  careful  examination  will  make  it  perfectly  ap- 
parent that  it  is  now  for  the  first  time,  in  its  naked  simplicity,  pre- 
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Milted  for  iiit60liMtkm  aiid  decirio^  At  all  evMls,  if  b,  beyond  all 
donbti  now  for  we  flret  time  exhibited  at  tfie  subject  of  jodieU 
consideration. 

The  record  presents  a  plain  and  unembarrassed  case.  In  1884 
Mr.  Hennen,  the  reUtor^  was  dcdy  appointed  to  the  office  of  cleric 
of  the  District  Court  for  *the  esstem  district  of  Louisiana.  He  ac* 
eepted  the  appointment,  took  the  oath  oif  office  prescribed  by  law, 
and  gave  a  bond  with  sureties,  approved  by  die  judge,  conformably 
to  t^e  provisions  of  the  act  of  i3on^ress.  Of  all  these  foots  the 
record  con^ns  the  most  abundant  evidence. 

He  continued  to  hold  this  office,  and  to  perform  its  duties  <<me- 
thodicaUy,  promptly,  skilfullv,  and  uprightly,''  until  the  18th  of 
May,  1838;  when  he  received  from  the  Honourable  Philip  K.  Law- 
rence, who  then  held  the  office  of  district  judge,  the  letter  which  is 
contained  in  the  record. 

This  letter  demands  the  earnest  attention  of  the  Court 

I.  It  purports  to  be  an  act  of  removal  of  Mr.  Hennen  from  the 
office  which  he  held,  and  the  appointment  of  Mr.  Winthrop  as  his 
succfissor. 

d.  It  contains  the  highest  testimonials  to  the  qualifications  of 
every  kind  of  Mr.  Hennen  for  the  office  which  he  held,  and  the 
fidelity  and  skill  with  which  he  had  discharged  its  duties. 

3.  It  assigns,  as  the  <mly  reason  for  the  exercise  of  the  power 
with  which  he  claims  to  be  invested  as  a  public  officer,  ^a  sense  of 
duty,  and  feelings  of  kindness  towards  one,  between  whom  and 
hinmlf  the  closest  frienidship  had  ever  jexisted.''  He  considers  the 
daiqds  of  his  personal  friend  to  every  benefit  in  his  power  to  confer 
in  the  exercise  of  his  official  frmctions,  <<  as  of  a  paramount  cha- 
racter.'* 

This  letter,  then,  raises  for  the  consideration  of  the  Court  three 
distinct  propositions. 

1.  That^  by  law,  the  district  judge  possessed  the  power,  acting 
nunisterially,  not  judicially,  to  remove  from  office  the  clerk  of  the 
District  Court 

d.  That  he  may  lawfully  exercise  this  power,  at  his  own  absolute 
wtU,  in  the  case  of  a  public  officer  of  acknowledged  merit  and  un- 
doubted qualifications ;  in  the  absence  of  any  act  of  misfeasanccf  or 
nonfeasance. 

3.  That  he  may  lawfully  employ  a<  power  connded  to  him  as  a 
public  officer,  for  public  purposes,  as  a  means  of  gratifjring  the  calls 
of  private  friendship ;  and  that  in  the  exercise  of  such  an  authority, 
he  recognises  the  claims  of  personal  friendship  as  of  a  paramount 
character. 

Such  are  the  doctrines  promulgated  by  the  learned  juj^.  How 
for  Aey  are  correct  ^  it  is  for  this  Court  to  pronounce.  They  are  at 
least  new,  if  they  are  not  equally  ill^L  They  are  at  least  anti- 
tepuUican,  if  they  be  not  also  unconstitutionaL 

1.  llie  coily  source  fi^m  which  the  power  which  is  claimed  can 
be  derived,  is  the  Tth  section  of  the  Judicial  act  of  1789,  (d  L.  U.  ^ 
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S9j)  which  provides  that  the  Stmreme  Court  and  the  District  Courts 
shall  have  power  to  appoint  clerks  for  their  respective  Courts.  It 
is  a  power  vested  in  these  Courts,  as  Courts.  Does  it  involve,  by. 
necessary  implication,  the  power  of  removaL 

The  power  of  removal  from  t>ffice,  as  an  incident  to  the  power 
of  aj^mtment,  has  been  much  discussed  as  a  political  question ; 
from  the  period  of  the  first  Congress  to  the  present  day.  Although 
by  many  it  is  considered  as  a  settled  question,  it  is  believed  that  a 
carefrd  examinadon  of  the  proceedings  of  that  Congress  will  con- 
duct  us  to  the  conclusion,  that  so  far  as  regards  the  case  at  bar,  if 
any  authoritative  opinion  has  been  expressed,  it  is  hoi^e  to  the 
power  now  claimed. 

In  the  Congress  of  1789,  the  question  did  arise,  whether  or  not 
the  Prendent  possessed  the  power  of  removing  from  office  a  head 
of  one  of  the  executive  departments.  The  debate  on  that  question 
elicited  the  best  ialents  of  the  able  men  who  then  adorned  the 
House  of  Representatives.  As  that  debate  has  been  sometimes 
erioneottdy  rejported,  and  as  frequently  misapprehended ;  it  will  be 
important  to  give  to  it  a  careful  attention. 

It  originated  in  the  House  of  Rej^esentatives,  and  grew  out  of  a 
dauato  in  the  biU  which  provided  for  the  organization,  of  an  execu- 
tive department,  to  be  styled  the  department  of  foreign  affairs.  This 
bill  contained  a  clause,  which  provided  that  the  secretary  should  be 
removable  by  the  President.  It  appears  to  have  been  discussed  in 
committee  before  the  debate  occimed  in  the  House;  and  it  was, 
therefore,  not  taken  up  in  the  House  as  entirely  a  new  question,  but 
One  to  which  the  attention  of  members  had  already  been  directed. 
The  debate  continued  several  days;  and  from  the  very  frill  and 
accurate  report  teceatly  frimished  to  the  public,  (1  CMes  and  Sea^ 
ton's  Register  of  Debates,  473,)  four  entirely  distinct  opinions  may  be 
perceived  to  have  existed  in  relation  to  the  subject 

1.  That  inasmuch  as  under  the  Constitution,  the  Senate  were  to 
participate  in  appointing  to  office,  it  must  also  have  an  equal  parti* 
cipation  in  the  act  of  removaL  Messrs.  White,  Sherman,  Jadown, 
Stone,  Gerry,  and^others,  maintained  this  doctrine. 

2.  That  as  the  Constitution  did,  in  terms,  provide  for  the  removal 
of  officers,  by  the  process  of  impeachment,  for  certain  specified 
causes,  .removal  in  any  oAer  manner,  or  for  any  other  cause,  was 
impliedly  excluded.  Messrs.  Smith  and  Huntingdon  were  among 
the  moat  prominent  who  asserted  this  proposition. 

3.  That  as  Cmigress  possessed  the  power  of  creating^  the  office,  it 
was  competent  for  the  legislative  department  to  prescribe  its  dura- 
tion; atia  the  manner  in  which,  and  the  power  by  whom,  the  officer 
tniffht  be  removed.  Messrs.  Lawrence,  Jackson,  Lee,  Sylvester, 
and  others,  concurred  in  this  view  of  the  subject. 

4.  That  B9  an  incident  to  the  executive  power,  and  a  necessary 
means  of  enabling  him  to  perform  his  own  constitutional  duties,  the 
power  of  removal  belongs  exclusively  and  absolutely  to  the  Ftesi- 
dent,  when  no  other  tenure  of  office  is.  prescribed.  Messrs.  Madison^ 
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Boudinoty  Ame^  Sedffwick,  Viaingy  Hartley,  Clyiner,  Bensotty 
Goodhm,  Baldwin,  and  others,  asserted  this  to  be  me  true  ^onsti^ 
tutional  doctrine. 

The  decision  of  the  House  was  finally  bad  upon  a  motion  to  strike 
out  the  claute,  which  in  terms  conferred  the  power  of  removing 
upon  the  President,  and  inserting  a  clause  which  prorided  for  a 
substitute  for  the  principal  officer,  <<  wheneyer  he  shiul  be  removed 
by  the  President,  or  in  any  other  case  of  vacancy.'^  The  motion  to 
siarike  out  was  carried  by  a  vote  of  31  to  19 ;  and  that  to  insert,  30 
to  18.  1  Gales  and  Seaton's  Debates,  600,  601.  This  decision  of 
the  House  of  Representatives  was  concurred  in  by  the  Senate,  by 
the  casting  vote  of  the  vice-president. 

A  difference  occurred  in  regard  to  the  organization  o{  the  treasury 
department,  between  the  two  houses;  and  it  was  finally  adjusted 
by  a  species  of  compromise.  The  .Senate  receded  firom  an  amend- 
ment they  had  made  to  the  House  bill,  which  struck  out  the  clause 
making  me  secretary  removable  by  the  Pnssident ;  and  the  House 
concurred  in  changing  the  title  which,  as  originally  drafted,  desig- 
nated the  treasury  as  an  executive  department 

The  proceedings  of  Ae  Senate  were  at  that, period  secret,  and 
therefore  there  exists  no  record  of  the  debates  in  that  body.  An 
examination,  however,  of  the  debate  in  the  House,  will  show  that 
substantiaUy  the  decision  was : — 

'  i;  That  tfie  power  of  appointment  was  a  concurrent  one,  which 
the  President  and  Senate  exercised  concurrently';  and  that  this  did 
aoC  by  implication  vest  the  power  of  removal  in  these  two  distinct 
authmties,  as  growing  oiit  of  the  expresdy  granted 'power, 

2.  That  the  power  of  removal  belonged  to  the  President,  not 
simply  in  copsequence  <^  his  having  an  agency  in  the  appointment, 
but  as  the  executive  of  the  nation,  compeUed  to  resort  to  agents  as 
tfie  instruments  by  whiefa  be  was  to  perform  his  duties;  and  being 
responsible  for  the  conduct  of  such  agents,  he  must  necessarily  pos- 
sess the  power  of  appointment  ana  removal,  at  his  owii  single 
pleas^ure. 

It  is  perfectly  ooanifest,  then,  that  these  proceedings  of  the  Coor 
gresa  of  1789,  cannot  justly  be  considered  isis  a  legislative  exposition 
of  the  Constitution,  that  the  power  of  appointment  necessarily,  im- 
plies a  power  of  removal.  To  the  extent  to  which  the  caae  at  bar 
would  carry  thia  doctrine,  these  proceedings  give  it  not  the  least 
countenance. 

It  is  equally  apparent,  that  the  arguments  advanced  on  that  occa- 
sion in  fiivour  of  me  executive  power  of  removal,  leave  the  case  at 
bar  untouched.  While,  therefore,  we  regard  with  great  respect  the 
opinions  then  prcMiKidgated  by  the  &thers  of  the  country  and  of  the 
Constitution,  and  are  disposed  to  leave  them  wholly  unquestioned;  the 
distinction  between  the  question  then  decided,  and  that  now  under 
consideration,  is  wHeij  different. 

it  is  conceded,  that  m  the  exercise  <^  a  high  political  jpower,  the 
President  possesses,  and  ought  to  have,  a  large  discretion  <m  the 
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sdbjecwof  removaL  As  the  executive  magistrate  of  the  coiintryi  he 
i^  me  only  functioharjr  intrusted  with  the  foreign  relations  of  the 
nation.  The  secretanr  of  state  and  forei&;n  ministers  are  the  agents 
through  whom  he  performs  these  duties  of  his  office.  He  is  the  com- 
mander  in  chief  of  the  army  and  navy,  and  the  secretaries  of  these  de- 
partments are  his  agents  in  communicating  his  orders  and  instructions. 
Being  responsible  for  tfie  manner  in  which  these  high  trusts  are 
executed,  he  must,  from  the  very  nature  of  things,  be  at  liberty  to 
employ  and  dismiss  at  pleasure  those  whom  he  employs  as  his 
agents.  The  laws,  therefore,  which  create  those  departments,  ex- 
pressly recognise  this  relationship  and  this  control.  A6t  of  97th 
July,  1789,  establishing  the  department  of  foreign  affairs ;  act  of  7th 
August,  1789,  establishing  the  department  of  war;  and  the  act  of 
SOth  April,  1798,  establishing  the  navy  department 

Widely  different  is  the  relation  which  subsists  between  the  Court 
and  its  cletk.  The  latter  is  in  no  respect  the  agent  of  the  former. 
His  duties  are  prescribed  by  law.  He  gives  bond  to  the  United 
States  for  the  security  of  those  whose  interests  may  be  affected  by 
his  malconduct  The  Court  which  appoints  him,  is  in  no  sense 
responsible  to  those  who  may  be  injured  byhis  malpractices. 

Another  palpable  difference  exists  between  the  cases  The  Pre- 
sident may  nave  occasion  to  exercise  this  power  of  removal  sum- 
muily,  in  cases  of  great  public  exigency,  and  as  a  necessary  means 
of  preserving  the  country  from  impnenduig  danger  or  didionour ; 
and  for  causes  the  disclosure  of  which  before  he  acted  might  in- 
volve the  most  serious  consequences.  Nor  does  any  power  exist  to 
accomplish  the  same  good,  and  to  ward  off  these  dangers,  in  any 
other  mode.  The  Court,  however,  may  arrest  a  derk  in  his  career 
of  misconduct,  may  enforce  obedience  to  his  duties,  may  punish  for 
misconduct,  may  remove  for  sufficient  cause.  This  may  all  be  done 
judicially,  'tbia  will  be  again  adverted  to  in  the  subsequent  part 
of  the  argument 

The.  general  proposition  was  advanced,  but  as  confidently  denied 
in  the  debate  in  1789,  that  the  power  of  removal  was  aq  incident 
of  Ae  power  of  appointment  It  may  be  asserted  that  theris  is  no- 
thing either  in  the  provisions  of  the  C-onstitution,  or  in  the  principles 
of  our  institutions,  which  countenances  the  doctrine.  By  the  ex- 
press terms  of  the  Constitution,  the  judges  are  independent  of  the 
appointing  power.  The  President  is  appointed  by  electors,  who, 
having  performed  their  constitutional  function,  are  extinct ;  and  have 
no  power  or  right  to  control  the  conduct  of  their  appointee,  or  to 
remove  him  from  his  high  office.  Such,  also,  is  the  case  with  the 
vice-president  The  senators  are  appointed  by  the  state  legislatures, 
and  such  appointment  is  irrevocable.  The  members  of  the  House 
of  Representatives,  when  once  elected,  are  independent  of  those 
whom  they  represent  In  truth,  the  principle  is  nowhere  found,  except 
in  the  executive  department,  and  m  the  exercise  of  political  power. 

There  is  nothing  in  the  office  of  clerk  <^  a  Court  which  requires 
the  application  of  this  principle  to  him.    A  Court,  in  making  sudi 
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an  appointment,  exercises  not  a  judicial,  but  a  purely  ministerial 
function.  Such  was  the  understanding  of  the  respondent  himself 
in  this  case.  He  never  would  or  dared  to  have  assigned  as  his  mo- 
tive' for  exercising  a  judicial  power  in  a  particular  mode,  that  it  was 
done  in  obedience  to  the  paramount  duty  imposed  on.hixQ  by  the 
relatioi^  of  private  friendship.  To  assign  such  a  reason  for  a  judi- 
cial decision,  would  stamp  it  with  condemnation.  In  performing  this 
merely  ministerial  function,  he  was  executing  a  merely  naked  power. 
,  A  review  of  the  causes  which  led  to  this  provision  in  the  ludicial 
act,  will  corroborate  these  views.  Courts  were  to  be  created  co-ex- 
tensive with  the  Union.  Casualties  might  occur  which  would  leave 
the  office  vacant,  and'  the  most  serious  consequenceaf  might  result 
fronft  leaving  the  place  unfilled  until  the  President  could  be  notified 
of  the  fact,  and  make  a  new  appointment.  In  the  country  from 
which  we  have  borrowed  so  many  of  our  constitutional  ana  legal 
doctrines,  the  same  practice  extensively' prevailed.  It  is  believed 
it  generally^  existed  among  the  colonies.  Wherever  it  did  prevail, 
the  power  of  appointment  was  considered  as  a  naked  power,  whidi 
was  exhausted  by  the  act  of  itself;  and  then  slumbered  until  another 
vacancy  awakened  it  again  to  life. 

As  a  general  principle  of  the  common  law,  in  all  cases  of  appoint- 
ments under  powers,  the  appointment  is  not  revocable  unless 
expressly  made  so  at  th6  creation  of  the  power.  When  an  appoint- 
ment is  made,  the  party  takes,  in  contemplation  :Of  law,  immediately 
from  him  who  t^reated  the  power.  An  officer  thus  created  is  the 
creature  of  the  law  which  confers  the  power  of  appointment,  and 
holds.as  if  his  name  had  been  specifically  mentioned  in  the  statute. 
Shower,  523.     Per  Gregory,  J. 

Such  powers  and  such  exercises  of  them,  and  such  results,  are 
usual  and  familiar.  The  marshal  or  sheriff  selects  and.summons 
jurors,  but  when  once  they  have  entered  upon  the  performance  of 
their  duties,  he  cannot  discharge  them.  In  case  of  an  insufficiency 
of  numbers,  or  the  setting  aside  a  verdict,  or  their  discharge  with- 
out rendering  a  verdict,  a  new  exercise  of  the  authority  being  re- 
quired, the  power  revives. 

This  j^neral  principle  has  been  for  a  long  series  of  years  adopted 
in  the  English  law  as^  applicable  to  all  concerned  in  the  administra- 
tion of  justice;  to  tiiie  inferior  and  ministerial  officers,  as  well  as  to 
the  judges.  Originally,  the  king  had  the  appointment  of  all,  for  the 
Courts  were  emphatically  his  Courts.  Per  Holt,  Shower,  528,  529. 
The  appointing  power  was  subsequently  vestedin  the  Courts  them- 
selves. Ibid.  190.  2  Inst.  425.  But,  as  was  distinctly  asserted  in 
Harcourt  vs.  Fox,  Shower,  532, 535,  the  person  having  the  power  to 
make  the  appointment,  having  executed  that  power,  hath  done  with 
the  business ;  he  hath  no  more  to  do  with  the  officer;  the  clerk  of 
the  peace  being  in  by  tfiat  constitution  which  hath  limited  how  the 
derk  shall  be  estated  in  his  office.  Ibid.  532.  In  the  case  of  the 
Chief  Justice  granting  offices  in  his  gift,  all  that  he  had  to  do  was  to 
point  out  the  person  who  should  have  the  office.    Ibid.  535.    The 
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same  great  judgl^  commendB  the  policy  of  this  law :  ^  it  seems  the 
public  good  was  designed,  for  it  was  a  great  mischief  to  have  the 
office  so  earily  racated/'    Ibid.  534. 

In  the  course  of  his  learned  opinion,  Lord  Holt  lays  considerable 
stress  upon  other  considerations  which  are  equally  applicable  to  the 
case  at  bar.  He*  Says,  <<  I  am  the  more  inclined  to  be  of  tins  opinion, 
because  I  knew  the  temper  and  disposition  of  the  parliament  at  the 
time  when  this  act  was  made;  their  design  was  that  men  should  have 
places,  not  to  hold  precariously  or  determinable  at  will  or  pleasure, 
but  to  have  a  certain  durable  estate,  that  they  might  act  in  them 
without  fear  of  losing  them.''  He  also  considered  this  e:q>ression 
of  tfie  intentions  of  the  legislature  as  a  contemporaneous  exposition 
of  the  statute.  It  will  be  seen  presently  how  stringent  is  the  appli- 
sation  of  these  principles  to  the  case  under  consideration. 

Second  Hawkins,  100,  b.  2,  c.  10,  s.  38,  contains  this  general  dictum 
in  relation  to  some  of  the  executive  officers  of  the  Court:  <<  It  seems 
dear,  that  the  sheriff  or  steward  having  power  to  place  a  constable 
in  his  office,  has,  by  consequence,  a  power  of  removing  him."  For 
this,  he  cites  Bulstrode,  174.  A  reference^  however,  to  the  case  re- 
ported by  Bulstrode,  shows  that  the  decision  was,  that  this  power 
of  removal  could  only  be  a  removal  for  cause.  According  to  the 
principles  of  the  same  ^w,  an  officer  ihvls  removed  without  cause, 
could  be  reinstated  by  the  process  of  mandamus.  Bulst  174.  8 
Hawk.  103.  So  in  Massachusetts,  it  has  been  adjudged  that.a  power 
to  appoint  a  minister  at  all  times,  does  not  carry  with  it  the  power  to 
remove.  Avery  vs.  Inhabitants  of  lYringham,  3  Mass.  Rep.  160. 
,  Such  were  the  principles  of  law,  of  general  policy,and  of  individual 
right,  which  prevailed  when  the  jndusiary  act  of  1780  was  framed; 
and  a  reference  soinowhat  in  detail  to  the  proceedings  of  that  Con* 
^[ress  will  demonstrate,  it  is  believed,  the  proposition  that  neither  the 
pdiciary  committee  who  reported  the  bill,  nor  the  Senate  that  passed 
it,  nor  the  House  which  concurred,  dreamed  that  they  were  confer- 
ring upon  the  district  judge  the  power  to  remove  the  clerk,  at  his 
own  mere  capricious  will. 

The  bill  originated  in  the  Senate.  It  was  reported  by  the  com- 
mittee  on  the  12th  of  June,  1789,  and  the  22d  of  the  same  month 
was  assigned  for  the  second  reading.  It  was  taken  up  for  consi- 
deration on  that  day,  and  was  the  subiect  for  discussion  during 
several  consecutive  oays.  While  this  bill  was  under  ttie  considera- 
tion of  the  Senate,  that  for  the  organization  of  the  department  of 
foreign  afiairs  was  under  debate  in  the  House.  That  bill  was 
brought  up  to  the  Senate,  and  a  similar  motion  to  that  which  had 
been  discussed  in  the  House,  was  made.  The  judiciary  bill  passed 
the  Senatao.1  the  17th  of  July,  before  the  other  was  finally  acted 
upon.  On  the  18th  of  Jidy,  Ae  question  on  the  President's  power 
of  removal  was  carried  by  die  casting  vote  of  the  vice-president 

The  judiciary  committee  of  the  Senate  consisted  of  Messrs.  Ells- 
worA,  Paterson,  Maday,  Strong,  Lee,Bassett,  Few,  Wingate,  Car- 
tSSf  wad  IzarSr*  fii  the  vote  upon  fbe  question  of  the  executive 
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SWer  of  remdyaly  they  stood :  for  striking  out.  Few,  Izard,  Lee, 
aclay,  and  Wbigieite ;  against  it.  Basset,  Carroll,  Paterson,  Strong. 
It  thus  appears  that  of  the  nine  members  who  reported  the  judicial 
bill,  fl^e  entertained  the  opinion  that  the  President  had  not  the  power 
of  removing  the  Secretary  of  state  from  office. 

With  what  show  of  reason  can  it  be  inferred,  in  direct  opposition 
to  the  opinions  avowed  by  these  gentlemen,  in  that  vote,  that  they 
believed  that  they  were  conferring  by  implication  upon  the  judges 
of  the  District  Court,  the  power  of  removing  a  clerk.  With  the 
views  they  had  taken  of  the  Constitution,  it  is  impossible  to  believe 
that  such  a  Construction  of  the  law  upon  which  they  were  employed, 
ever  suggested  itself  to  them.  Experienced  lawyers  as  they  w:ere, 
could  they  be  supposed  to  innovate  so  deeply  upon  the  well  esta* 
blished  principles  of  the  common  law ;  to  change  so  esseutiatty  its 
wise  provisions ;  and  that  this  result  was  to  be  accomplished  by  a 
remote  and  questionable  implication? 

The  Supreme  Court  of  Pennsylvania  has  decided  that  this  power 
of  removal,  as  incident  to  that  of  appointment,  has  never  in  this 
country  been  held  to  exist  beyond  the  executive  department ;  and 
does  not  extend  to  officers  concerned  in  the  administration  of  justice. 
5  Rawle,  203. 

It  must  be  apparent,  then,  that  the  Court  is  not  called  upon  to 
unsettle  or  disregard  the  constitutional  doctrines  adjudged  by  the 
legislature  in  1789.  The  counsel  for  the  relator  have  no  such 
wish  or  design.  Independently  of  the  weight  of  authority  which 
sanctioned  that  decision,  we  are  free  to  confess,  that  were  the  ques- 
tion now  an  open  one,  we  should  fully  concur  in  the  decision  then . 
made.  Wc  cannot  boliovo  that  the  government  could  exist  a  twelve- 
month under  a  different  rule. 

Unless,  then,  we  can  satisfy  the  Court  that  the  decision  then  made 
leaves  this  case  wholly  imaffected,  we  bow  to  that  authority.  But 
in  our  judgment,  the  argument  of  Mr.  Madison  is  conclusive;  and 
there  is  every  reason  to  believe,  as  well  from  tradition  as  from  the 
report  of  the  debate  itself,  that  that  argument  was  mainly  instru- 
mental in  bringing  about  the  result.  Mr.  Madison  did  not  rest  his 
argument  principally  upon  the  ground  that  the  power  to  remove 
was  an  incident  of  the  power  to  appoint.  He  proceeded  upon  the 
principle  that  the  relation  of  principal  and  agent  existed  between 
the  President  and  the  secretary.  That  such  a  power  was  essential 
to  enable  the  former  to  perform  his  own  constitutional  duties.  That 
he  was  respon^ble  to  the  country  for  the  acts  of  his  agents.  l%at 
no  other  power  existed  which  could  guard  against  the  mischiefis  and 
dangers  that  might  threaten  the  nation,  if  one  of  these  high  func- 
tionaries should  become  faithless  or  incompetent 

That  argument  leaves  this  question  untouched.  The  derk  is  not 
in  any  sense  ihe  agent  of  the  Court  The  doctrine  of  responsibility 
does  not  exist  l^e  derk  may  be  controlled  b^  the  judicial  power 
of  the  Court  He  may  be  adjudged,  on  familiar  phndples  of  die 
common  law,  to  forfeit  his  office,  by  breach  of  the  condition  annexed 
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to  it;  by  misfeasance  or  nonfeasance.  1  Hawk.  412.  He  may  be 
punished  by  process  of  attachment,  for  a  contempt  in  not  obeying 
the  lawful  oroers  of  the  Court,  even  under  the  mitigated  law,  as  it 
exists  since  the  act  of  March,  1831.     8  Laws  U.  S.  488. 

The  possession  of  this  ample  judicial  control  excludes  the  idea  ttiat 
the  judge  by  virtue  of  the  power  of  appointment,  a  power  ministerial 
and  not  judicid,  can  remove  the  clerk  at  his  own  will  and  pleasure. 
He  can  oust  himt  from  office  for  good  cause ;  there  is  therefore  no 
room  for  implying  a  power  to  remove  him  without  cause.  He  may 
eject  an  officer  who  is  incompetent,  who  neglects  to  perform  his 
duties,  or  who  abuses  the  trust  reposed  in  him ;  this  takes  away  the 
necessity  for  vesting  in  him,  by  implication,  a  power  of  removal :  which 
if  exercised  under  any  odier  circumstances,  or  in  any  other  cases, 
must  involve,  as  in  this  case,  a  flagrant  breach  of  public  duty,  and  a 
flagrant  abuse  of  power.  Powers  are  only  implied  from  necessity. 
If  no  cogent  reason  exists  why  that  which  is  not  in  express  terms 
granted,  should  yet  pass  by  implication,  such  a  construction  is  not  to 
be  favoured. 

It  has  been  shown  that  this  authority  is  not  conferred  upon  the 
judge  in  any  larger  grant,  or  as  a  necessary  means  to  perform  his 
own  positive  duties,  as  in  the  case  of  the  President :  that  it  does  not 
grow  out  of  the  relation  of  principal  and  agent,  as  in  that  case — and 
that,  without  invoking  the  aid  of  this  strained  construction,  the  super- 
intending power  of  the  Court,  acting  within  its  appropriating  sphere, 
and  in  comormity  with  its  ordinary  rules,  is  ample  for  every  lawful 
or  useful  purpose :  that  such  a  construction  is  not  in  analogy  to  the 
principles  of  our  institutions ; — ^that  it  is  at  variance  with  the  wise 
and  liberal  principles  of  English  law,  and  contrary  to  the  avowed 
doctrine  of  those  who  drafted  the  statute  under  which  the  power  is 
claimed,  i  ^/on  all  these  grounds,  separately  so  strong,  and  in  their 
joint  authority  so  conclusive,  it  is  submitted  that  the  first  point  in 
the  argument  is  established— that  as  a  ministerial  power,  growing 
out  of  the  authority  to  appoint,  it  does  nofbelong  to  the  district  judge. 

2.  The  second  point  contended  for  on  behalf  of  the  relator  is,  that 
admitting  the  power  of  removal  to  reside  in  the  district  judge,  yet 
the  act  of  removal  of  Mr.  Hennen  was  not  a  legal  exercise  of  a  legal 
authority,  but  a  palpable  and  c^oss .abuse :  that  such  abuse  is  per  se 
illegal  and  cannot  operate  to  deprive  the  relator  of  his  office,  or  to 
confer  the  rights  of  office  upon  Mr.  Winthrop. 

In  general,  the  motives  which  stimulate  men  to  act,  excepting  so 
far  as  they  are  apparent  in  the  act  itself,  are  inscrutable  to  human 
ken.  The  motive  is  sometimes  however  worse  than  the  mere  act 
itself  would  indicate,  as  in  the  celebrated  case  decided  under  the 
Coventry  act ;  in  which  one  brother,  indicted  for  an  assault  upon 
another  with  intent  to  maim  and  disfigure,  had  the  audacity  to  defend 
himself  upon  the  ground  that  his  intention  was  to  kill. 

In  the  present  case,  the  learned  judge,  with  more  frankness  than 
prudence,  in  the  very  act  of  dismissing  the  relator,  bestows  upon  him 
the  highest  eulogium,  declares  him  methodical,  prompt,  skiuul  and 
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upright^  in  the  discharge  of  his  duties,  and  assigns  as  the  motiTe  of 
his  conduct  the  paramount  claims  of  personal  friendship.  The  ques* 
tion  then  is  distinctly  presented,  whether,  when  such  objects  and 
such  ipotives  are  avowed,  the  act  can  be  deemed  a  legial  and  consti- 
tutional exercise  of  power ;  or  whether  it  be  not  a  gross  and  flagrant 
abuse  which  invalidates  the  act 

Such  a  proceeding  as  that  presented  by  the  record,  is  a  clear  vio- 
lation, by  the  judge,  of  his  oath  of  qfSce.  He  is  required  by  law  to 
take  an  oath  that  he  will  *<  faithfully  and  impartially  discharge  and 
fulfil  all  the  duties  incumbept  upon  him  as  district  judge,  according 
to  the  best  of  his  abilities  and  imderstanding,"  2  l^aws  U.  S.  59,  sec 
8.  The  phraseology  of  this  oath  marks  clearly  the  manner  in  which 
he  is  to  execute  all  the  powers  confided  to  him  ofl^cially. 

Here  again  we  may  advert  with  advantage  to  the  debate  in  the 
House  of  "Representatives  in  1789.  Mr.  Lawrence;  1  Gales  and 
Seaton's  Debates,  ^04,  in  an  early  stage  of  the  debate  remarked: 
^  If  the  President  abuses  his  trust,  will  he  escape  the  popular  censure  ? 
And  would  he  not  be  liable  to  impeachment  for  displacing  a  worthy 
and  able  man,  who  enjoyed  the  confidence  of  the  people."  Mr. 
Madison,  p.  517,  observed :  ^^  The  danger  thenconsists  merely  in  this, 
that  the  President  can  displace  from  office  a  man  whose  merits  re- 
quire that  he  should  be  continued  in  it.  What  will  be  the  motive 
which  the  President  can  feel  for  such  abuse  of  his  power,  and  the 
restraints  that  operate  to  prevent  it?  In  the  ^^t  place  be  will  be 
impeachable  by  tiie  House,  for  such  an  act  of  mal-administration : 
for  I  contend  that  the  wanton  removal  of  meritorious  officers  woula 
subject  him  to  impeachment  and  removal  from  his  own  high  trust^' 
Mr.  Vining,  p.  531,  remarked  that,  "if  the  President  removes  a  va- 
luable officer,  which  seems  to  be  the  great  danger  the*  gentieman 
firom  South  Carolina  apprehends,  it  would  be  an  act  of  tyranny  which 
the  good  sense  of  the  nation  would  never  forget.)'  And  Mr.  Bald- 
win, p.  580,  pronounces  such  an  act,  "  an  abuse  of  power."  Not  one 
gentletnan  who  participated  in  the  debate  dissented  from  these  views. 

We  hold  this  to  be  the  sound  constitutional  doctrine.  It  is  a  vital 
principle  of  our  institutions.  To  assert  the  contrarv,  is  to  confound 
power  with  right,  and  involves  the  absurdity  of  making  every  exer- 
cise of  power  a  rightful  and  lawful,  exercise* 

The  President  has  the  power  to  intenpose  his  veto  upon  any  act 
of  Congress :  were  he,  in  the  exercise  of^this  high  function,  to  avow 
his  conviction  that  the  law  submitte^l  to  him  was  just  and  proper, 
demanded  by  the  wants  of  the  community  and  the  voice  of  the  nation, 
and  that  no  constitutional  objection  could  be  urged  against  it,  but 
that  under  the  impression  it  might  materially  affect  the  interests  of 
individuals,  towards  whom  he  cheridied  feeling  of  affection,  he  had 
recognised  the  paramount  claims  of  private  friendship,  and  vetoed 
the  bill :  who  could  doubt  that  he  had  violated  his  high  trust,  grosdy 
abused  the  power  rep<wed  in  him,  and  merited  the  severest  punidi- 
ment  the  violated  laws  of  his  country  could  inflict  ? 

Did  a  judge  assert  the  same  paramount'  influence  as  furnishing 
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him  with  a  motive  to  award  judgment  against  a  party  whose  legal 
rights  he  at  the  same  time  recognised;  can  a  doubt  exist  that  he 
would  meet  with  the  appropriate  recompense?. 

This  principle  exten(£s  throughout  the  entire  sphere  of  official  duty; 
it  is  applied  by  Courts  in  the  administration  of  private  justice.  In 
McQueen  vs.  Farquhar,  Lord  Eldon^observes, "  it  is  truly  said  this 
Court  will  not  permit  a  party  to  execute  a  power  for  his  own  benefit 
In  Lord  Sandwich's.case,  a  father,  having  the  power  of  appointment, 
and  thinking  one  of  his  children  was  in  a  consumption,  appointed  in 
favour  of  that  child';  and  the  Court  was  gf  opinion  that  the  purpose 
was  to  take  the  chance  of  getting  the  money  as  administrator  of  that 
child/' 

If  such  an  act  would  invalidate  the  exercise  of  a  power  involving 
the  pecuniary  interests  of  a  citizen,  must  it  not  worK  the  Same  result, 
when  an  individual  abuses  a  public  trust  confided  to  his  hands  from 
considerations  of  the  general  good?  Can  there  result  any  injury  or 
wrong  from  carrying  out,  in  every  case,  the  pure  principles  of  private 
morality  and  fidelity  in  the  discharge  of  a  trust  ? 

This  doctrine,  has  long  been  engrafted  into  the  English  law.  Lord 
Coke  in  his  first  Institute,  (1  Thom.  Coke  on  Litt.  239y  240,)  says: 
**  there  be  at  this  day  more  conditions  in  law  .annexed  to  offices  than 
there  were  whien  Littleton  wrote ;  for  example,  for  pffices  in  any 
way  touching  the  administration  of  justice,  or  clerkship  in  any  Court' 
of  record,'*  &c.  "  For  if  any  of  these  officers  bargain  or  sell  any  of 
their  offices,  or  any  deputation  of  the  same,"  &c., "  he  shall  not  only 
forfeit  his  estate,  but  be  adjudged  a  disabled  person  to  have  or  enjoy 
the  same  office,"  &c.  "Therefore,"  he  concludes  the  subject,  "by 
the  law  of  England  it  is  further  provided,  that  no  officer  or  minister 
of  the  king  shall  be  ordained  i3r  msule  for  any  gift  or  brokage,  favour 
or  affection,  nor  that  any  which  pursueth  by  him  or  any  other,  privily 
or  openly  to  be  in  any  manner  of  office,  shall  be  pilt  in  the  same 
office  or  any  other;  but  that  all  such  officers  shall  be  made  of  the  best 
and  most  lawful  men  and  sufficient :  a  law  worthy  to  be  written  in 
letters  of  gold,  but  more  worthy  to  be  put  in  due  execution.  For 
certainly  never  shall  justice  be  duly  administered,  but  where  the 
officers  and  ministers  of  justice  be  of  such  quality,  and  come  to  their 
offices  in  such  manner  as  by  this  law  i?  required." 

The  act  then  does  not  depend  exclusively  for  its  legality  merely 
upon  the  fact  that  it  is  within  the  power  which  the  party  possesses. 
An  abuse  of  a  legal  authority  is  illegal,  an  abuse  of  constitutional 
po'^er  a  high  misdemeanour:  In  the  opinion  of  some  of  the  toiost 
eminent  men  our  country  has  produced,  the  very  act  which  is  the 
subject  of  our  present  consideration  constitutes  an  impeachable  of- 
fence. .  That  conduct  which. is  impeachable,  cannot  be  |egal.  An 
illegal  exercise  of  a  power  is  a  nullity^  and  void. 

Nor  does  this  doctrine  rest  merely  upon  these  authorities,  venerable 
•and  respectable  as  they  are.  Chancellor  Kent,  (I  Kent's  Com.  288, 
289^)  recognises  this  doctrine  that  for  an  abuse  of  the  executive  trust, 
the  President  is  impeachable,  and  he  considers  it  as  an  abuse  of  his 
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"authority  to  violate  the  Constitution  or  law  of  the  land.  Judge  Story^ 
(Com.  on  Const  sec.  788,)  speaking  of  the  President,  sajrs,  ^  if  he 
ventures  upon  a  system  oi  favouritism  he  will  not  Sscape  censure, 
and  can  scarcely  avoid  public  detection  and  disgrace.''  Sec.  789.  **  h 
Aould  never  be  forgotten  that  in  a  republican  government  offices  are 
established  and  are  to  be  filled,  not  to  gratify  private  interests  and 
private  attachments ;  not  as  a  means  of  corrupt  influence  or  individual 
profit;  but  for  purposes  of  the  highest  public  good."  In  sec  79d, 
we  are  told,  that  ^  it  is  the  duty  of  the  President,"  among  other 
things  <^  to  disregard  the  importunities  of  friends ;  the  hints  or  me- 
naces of  enemies;  the  bias  of  party,  and  the  hope  of  popularity." 
Sec.  794.  The  Courts  of  the  Union  possess  the  narrow  prerogative 
of  appointing  their  own  clerk,  and  reporter,  without  further  patron- 
age.  No  intimation  is  given  of  the  power  to  remove  at  pleasure* 
In  contrast  with  this  narrow  prerogative,  this  distinguished  judge 
contrasts  the  exorbitant  pow^r,  grown  up  from  a  small  ^^  seminal 
principle"  of  the  postmaster  general ;  of  which  he  says,  ^  the  great 
anomaly  in  the  system  is  the  enormous  patronage  of  the  postmaster 
general,  who  is  invested  with  the  sole  and  exclusive  authority  to  ap- 
point and  renK>ve  all  deputy  postmasters."  Finally,  in  sec.  798,  he 
adopts  to  the  fullest  extent,  the  opini(»is  of  Madison  and  others  as 
pronounced  in  1789 ;  and  declares,  that  <<  removals  from  office  with 
a  view  to  bestow  the  office  upon  a  dependant  or  favourite  is  an  im- 
peachable offence." 

Fortified  in  our  positions  by  this  array  of  authority,  we  have  felt 
lio  hesitation  in  asserting  that  the  act  of  reijioval  attempted  to  be 
e^rcised  in  this  case,  is  a  clear  abuse  of  power,  if  the  authority 
indeed  exists;  is  a  palpable  violation  of  duty,.cmd  subjects  the  offend- 
ing party  to  impeachment,  as  for  a  high  misdemeanour.  If  such  be 
the  character  of  the  act,  it  is  in  vain  to  contend  that  it  can' be  valid. 
3;  Is  the  remedy  by  mandamus  the  appropriate  legal  remedy  ? 
In  White's  case,  (6  Mod.  18,)  ah  application  was  made  for  amaur 
diamus,  to  restore  the  party  to  the  place  of  clerk  of  the  company  of 
butchers,  and  the  case  of  an  attorney  of  an  inferior  Court  was  cited, 
in  which  the  mandamus  had  been  issued,  but  Holt,  Chief  Justice,  said 
that  case  differs.  1.  Office  of  attorney  concerns  the  public,  for  it  is 
for  administration  of  justice.  2.  He  has  no  other  remedy.  The  case 
thus  recognised  bears  a  strong  and  complete  analogy  to  that  at  bar. 
The  office  of  clerk  nearly  concerns  the  administration  of  justice,  and 
the  party  has  no  other  remedy.  If  any  writ  of  quo  warranto  would 
lie  in  Louisiana,  it  must  be  brought  in  the  *same  Court  before  the 
same  judge  who  has  committed  the  wrong  in  the  original  cise.  An 
assize  is  equally  out  of  the  question,  and  is  not  only  obsolete  in  Eng- 
land, but  utterly  inopracticable  here.  Mandamus  was  award^  to 
.restore  one  to  the  omce  of  slewatd  of  a  Court  I^eet,  but  from  which 
^  he  had  beeti  displaced  for  his  affection  to  the  king.  T.  Ray.  1*8.,  On 
motion  for  a  niandamus  to  restore  an  attojmey,  the  Court  was  at 
first  equally  divided ;  T.  Ray  ^7;  but  it  was  subsequently  allowed ; 
i^id.  94.    In  Dighton's  case,  T.  Ray.  l«8;  1  Vent. -77;  a  mandamus 
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xras  praved  to  restore  a  town  clerk^  but  refused :  because  by  the 
lerms  ot  the  diarter^  the  town  possesses  the  absolute  power  of  turn- 
ing him  out  This,  ho wever,  was  thought  so  monstrous  a  grievance^ 
that  the  Court  advised  to  have  the  patent  repealed.  In  Dew  vs. 
The  Judges  of  the  Sweetspring  District  Court,  3  Hen.  and  MunC  1; 
mandamus  was  hdd/ after  fuU  argument,  to  be  the  appropriate  re- 
'  medy  to  restore  a  clerk  who  had  been  iuperseded  by  an  irregular 
appointment  In  d  Devereaux  the  same  point  was  solemnly  ad- 
judffed. 

If  the  remedy  be  appropriate,  this  is  the  only  tribunal  by  which  it 
oan  be  awarded.  By  the  provisions  of  the  judiciiEd  act,  the  clerk  of 
the  District  Court  becomes  the  clerk  of  the  Circuit  Court  The  re- 
cord diows  that  the  associate  judge  of  this  Coturt  who  presides  in 
the  L^isiana  Circuit  Court,  refos^  to  recognise  the  vdidity  of  the 
act  of  the  district  judge,  or  to  receive  the  clerk  whom  he  had  at- 
tempted to  JBipjpoint  In  consequence  of  the  disagreement  of  the  two 
judges,  there  is  no  derk.  No  business  is  or  has  been  transacted. in 
the  Circuit  Court;  the  government  and  individual  suitors  are  unable 
to  proceed  in  their  causes ;  no  case  can  be  brought  up  to  this  tribunal,' 
ana  the  whole  appellate  jurisdiction  of  this  Court  is  suspended 
during  this  extraordinary  state  of  affairs.  Unless  this  Court  inter- 
pose, such  a  state  of  things  must  remaia;  a  mandamus  is  prayed 
to  both  Courts,  and  we  consider  each  as  a  necessary  exercise  of  the 
appellate  power  of  this  tribunal,  and  in  accordance  with  the  fohner 
practice  of  this  Court  Ex  parte  Burr,  9  Wheat  589 ;.  Ex/parte 
Crane,  5  Petersy^I90. 

Mr.  Gilpin  opposed  the  rule  to  show  cause. 
This  rule  ought  not  to  be  ^nted : 

1.  Because  the  petition^er  is  not  entitled  to  the  office. 

2.  Because,  if  he  is  entitled  to  it,  a  mandamus  commanding  the 
judges  of  the  District  and  Circuit  Courts  of  Louisiana  to  restore 
nim  to  it,  is  not  the  proper  mode  of  ascertaining  his  right 

9.  Because,  if  he  Is  entitled  to  it,  and  if  a  mandamus  is  a  proper 
remedy ;  yet  this  Court,  under  the  limitation  of  its  powers  by  the 
Cbnstitution  and  laws,  has  no  authority  to  issue  that  writ  in  such  a 
case  and  for  such  a  purpose. 

L  The  office  of  clerk  of  a  District  Court  of  the  United  States^,  is 
a  public  office  created  by  law  for  a  public  benefit ;  its  duties  are 
denned  by  law ;  and  the  mode  in  which  the  incumbent  is  to  be  ap- 
pointed, is  expressly  designated  by  law.  It  does  not  depend  on 
usaffe  or  custom.  The  Constitution  requires  (art.  2.  sect  2.)  the 
mode  of  appointment  to  inferior  offices  to  be  designated  by  law. 

By  die  third  section  of  the  act  of  the  24th  September,  1789, 
(1  Story^'s  Laws,  54,)  there  is  to  be  a  District  Court  of  the  United 
States  m  each  district,  the  judge  of  which  is  to  be  called  the  Dis- 
trict Judge.  By  the  seventh  section  of  the  same  law  (1  Story's 
Laws,  56,)  the  District  Courts  are  to  appoint  clerks  for  their  respec- 
tive Courts;  the  derk  for  each  District  Court  is  to  be  derk  of  the 
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Ciicuil  Court-in  the  same  district ;  and  the  clerk  is  to  take  oatfa  and 
give  bond  before  ^e  enters  on  hiP^  office.  Qy  the  eighth  section  of 
the  act  of  i^Gth  March,  1804,  (2  Story's  Laws,  936,)  a  District  Court 
#a£  established  in  the  territory  of  Orleans,  to  consist  of  one  jbdge, 
<^  who  shall  appoint  a  clerk."  By  the  third  section  of  the  act  of  8th 
A^ril,  1812,  (i?  Story's  Laws,  1225,)  the  state,  of  JLouisiana  was 
formed  toto  a  district,  and  a  District  Court  established  there,  the 
judge  of  which  ♦*  shall  appoint  a  clerk."  By  the  act  of  3d  Mafch, 
1823,  (3  Story's  Laws,  1920,)  Louisiana  was  divided  into  an' 
eastern  and  western  district,  with  a  District  Court  for  each ;  though 
the  same  person  was  to  be  judge  of  both.  By  the  act  of  3d  March, 
1837,  (4  Story's  Laws,  — ,)  the.  eastern  district  of  Louisiana  is 
made  part  of  the  ninth  circuit ;  and  it  is  provided  that  ^*  the  Circuit 
Court,  and  the  judges  thereof,  and  the  District  Court,  and  the  judges 
thereof,  are  to  have  like  p9wers  as  in  other  circuits  and  districts." 

In  th^  year  1837,  Judg  Lawrence  was  duly  appointed  and  com- 
missioned  as  district  judge  ibr  the  eastern  district  of  Louisiana.  On 
the  18th  May,  1838,  he  md,  as  district  judge,  appoint  John  Winthrop 
cleik  of  the  District  Court  for  that  district,  by  a  commission  under 
his  hand. '  On  the  19th  May,  1838,  Mr.  Winthrop  took  ^e  oaA 
and  gave  the  bond*  required  by  law,  and  entered  upon  the  duties 
of  the  office. 

Thus,  according  to  all  the  provisions  of  law,-  Mr.  Winthrop  Is 
now  clerk  of  the  District  Court ;  and  under  the  seventh  section  of 
the  act  of  24th  September,  1789,  is  also,  ipso  &icto,  clerk  of  the  Cir- 
cuit Court  in  the  same  district 

On  what  ground,  then,  does  the  petitioner  claim  this  office  ?  It 
is  this,  that  on  21st  February,  1834,  Judge  Harper,  at  that  time  dis- 
trict judge,  appointed  the  petitioner  clerk  of  the  Court  Now,  as  it 
is  adimitted  that  no  person  but  .a  district  judge  can  appoint  a  clerk 
of  the  District  Court,  and  as  the  appointment  made  by  the  present 
judge  is  asserted  to  be  illegal;  the  conclusion  must  be  that  the 
appointment  of  a  clerk  once  made  cannot  be.  revoked  or  super- 
seded by  the  Court  making  it.  This  is  the  only  ground  on  which 
tbepetitioner  can  sustdin  his  right  to  this  office. 

Tiiis  position  is  denied,  because  the  express  words  of  the  law 
vest  in  the  District  Court  the  power  of  appointing  a  clerk  at  J»ny 
time;  because  this  appointment  is  similar  in  character  to  others 
which  are  unquestionably  superseded  by  new  appointments;  and 
because  every  ministerial  or  executive  office,  is,  ipso  facto,  termi- 
nated by  a  new  appointment  legally  made  of  a  competent  officer ; 
unless  otherwise  provided  by  express  law. 

1.  By  the  words  of  the  several  acts  of  Congress,  this  power  of 
appointment  is  vested  in  the  Court,  and  the  judp<)  for  the  time  being, 
liiere  is  no  restriction  or  limitation  to  it.  It  is  neither  greater  nor 
lets  than  other  powers  vested  in  the  Court  or  the  judge.    He  ^<  has 

Eower"  to  appoint  a  clerk,  as  he  "has  power"  by  the  words  of  the 
iw  to  order  books  to  be  produfeed,  to  ^[lant  new  trials,  to  punish 
contempts,  or  to  make  rules  and  regulations.    Cannot  acts  done  bv 
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vutoe  of  those  powers  be  revoked  or  superseded  by^a  netr  exer- 
cise of  the  same  power  ?  That  will  not  be  denied.  These  powers 
are  discretionary ;  to  be  exercised  by  tba  Court  and  th<9  jiioge,  ac- 
cor^ttig  to  such  discretioni  at  any  time;  and  tfaey  majr^  tfaerefoi^ 
be  so  exercised,  even  thot^h  they^diould  operate  to  revoke  or  mi- 
persede  previous  acts. '  There  ia  nothinff  which  lilnits  or  restricts 
the  present  judge,  because  a  former  one^  has  acted  uuder  the  same 
power. 

2.  Nor  is  there  any  thing  in  the  nature  or  charact^  of  this  power 
of  appointing  a  derli^  as  vested  by  law  in  the  district  judge,  which 
makes  it  different  firom  the  appointing  power  vested  in  other  pei^ 
sons ;  and  in  whose  case,  it  is  oiot  denied  that  its  exercise  supersedes 
a  previous  appointment  The  acts  of  1804, 1812,  and  1823,  which 
authorize  the  district  judge  to  appoint  a  clerk,  also  authorize  the 
President  to  appoint  an  attorney  and  a  marshal.  It  will  not  be  con- 
tended that  the  latter  are  irrevocable ;  yet  there  is  no  distinction 
whatever  in  the  grant  of  power.  An  appointment  of  an  attorney 
by  a  former  President,  does  not  take  from  the  present  executive  the 
power  to  appoint  a  new  one :  why  then  should  the  act  of  #  former 
ludge  restrict  the  actual  udcumbent  ?  Either  both  are.  perpetual,  or 
both  may  be  superseded.  In  an  act  passed  on^e  3d  March,  1831, 
(4  Story's  Laws,  — ,)  the  districtjud^e  of  Louisiana  is  '^  authorized 
to  appoint  an  interpreter  to  the  Pismct  Court"  It  will  hardly  be 
contended  that  such  an  appointment  cannot  be  superseded  by  the 
Court ;  yet  the  power  given  in  that  case  in  no  broader  than  in  re- 
gard to  a  clerk. 

3.  Thete  is  nothing  in  the  act  of  Congress,  conferring  this 
power  of  appointment,  which  in  terms,  forbids  its  termination 
within  a  limited  time :  and  it  is  a  settled  principle,  arising  out  of 
the  Constitution  and  laws  of  the  United  States,  that  unless  there 
be  such  a  prohibition,  every  ministerial  or  executive  office  is,  ipso 
ftcto,  terminated  by  a  new  appointment  le^Uy  made.  The  Con- 
stitution prescribes  the  several  modes  by  which  appointments  to  all 
offices  are  to  be  made ;  these  are  by  elections,  by  we  President  aind 
Senate,  by  the  Pnaudent,  bv  the  Courts  of  justice,  and  by  the  heacis 
of  depardnents.  It  also  aesignates  out  of  all  officers  whose  ap- 
pointment is  thus  provided  for,  but  five  claa^es  whose  terms  shall  be 
of  a  certain  duration,  which  cannot  be  lessened  unless  by  the  death, 
voluntary  resignation,  or  impeachment  of  the  incumbents.  These  are 
representatives  in  Congress,  who  shall  hold  their  office  for  a  term  of 
two  years ;  the  President  and  Vice-President  for  four ;  the  senators  for 
six ;  and  the  Judges  <<  during  good  behaviour.'^  TTie  irresistible  in- 
ference from  this  is,  that  by  defoliating  certain  officers  of  whose 
terms  it  absolutely  fixes  thie  duration,  it  meant  to  lay  down  no  such 
rule  in  regard  to  any  others. 

An  ambassador  to  a  foreign  government,  or  a  secretary  of  one  ot 

the  executive  departments,  holds  his  office  under  the  same  general 

power  of  appointment,  when  vested  in  the  President,  as  a  clerk  of 

Court  does  when  it  is  vested  in  the  Court    The  Constitution  has  not 
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Iliads  the  term  of  one  more  nor  less  independent  of  the  appointing 
power  than  the  other.  It  has  annexed  to  the  power  of  appoint- 
ment the  sam^  rights  in  one  case  as  in  the  other.  More  properly 
speaking,  it  annexes  the  same  duties.  The  power  of  appointment 
is  a  tru3t  to  be  exercised  for  the  public  welfieire ;  it  is  the  duty  of  the 
appointing  power  to  select  at  any  tiro^  the  person  best  qualified  to 
fiU  the  office ;  he  has  no  right  to  avoid  its  exercise,  if  he  believes  it 
to  be  essential  to  the  general  good.  The  fitness  of  the  officer  xiiay 
depend  on  other  circumstances  than  his  own  merits,  as  is  strikingly 
the  case  with  ambassadors  or  foreign  diplomatic  agents;  with  whom 
it  may  often  happen  that  at  particular  conjunctures,  public  expe- 
diency may  require  the  selection  of  one  man  in  preference  to  an- 
other, without  contrasting  their  individual  merits.  The  appointinjg 
power  is  bound  to  xtct  upon  these  causes,  so  as  justly  to  perform  h£ 
trust  If  in  so  doing,  he  supersedes  a  previous  appointment,  or  re- 
moves a  previous  incumbent,  diat  is  an  unavoidable  result ;  but  it 
would  afford  no  excuse  for  the  neglect  of  a  high  trust. 

Nor  does  this  view  of  the  constitutional  duty  of  the  appointing 
pow;er  go  to  pardon  or  excuse  any  impropriety  in  its  exercise.  On 
the  contrary,  by  imposing  the  duty  of  selecting  the  proper  person 
at  every  time,  it  places  the  performance  of  that  du^  under  more 
.  strict  supervision.  Wrongfully,  or  corruptly,  or  improperly  to  ex- 
ercise it,  becomes,  in  this  light,  an  official  misdemeanor.  Unques- 
tionably, a  judge  who  should  be  governed  by  favouritism  or  cor- 
rupt motives  in  performing  one  bi^aVich  of  his  constitutional  func- 
tions, would  be  equally  amenable  to  the  laws  as  if  he  were  so  in 
discharging  another.  His  responsibility  is  the  same  whether  be  ex- 
crrcises  th?  power  to  appoint  lyn  officer,  or  the  power  to  punish  a  con- 
tempt ;  to  grant  a  new  trial ;  or  to  do  any  other  act  which  imder  the 
laws  he  <<Jias  power"  to  do.  Misdemeanor  in  one  case  would 
afford  as  good  ground  for  impeachment  as  in  the  other. 

If  these  positions  be  true,  it  then  follows  that,  under  a  fair  con- 
struction of  the  Constitution,  the  appointing  power,  when  not  Unit- 
ed, is  to  perform  its  duties  at  the  time  and  manner  deemed  best  for 
die  public  good ;  but  strictly  responsible  to  the  highest  tribunal  for 
ait  honest  discharge  of  those  duties ;  and  strictly  responsible  also,  to 

1>rivate  individuals,  for  so  using  it,  as  not  to  interfere  with  their 
egal  rights. 

And  such  has  been  the  uninterrupted  practice  imder  the  Consti- 
tution for  fifty  years.  Has  it  ever  been  doubted,  that  the  President 
may  recall  an  ambassador  when  he  chooses,  or  change  the  heads  of 
departments  ?  Is  it  denied,  that  the  heads  of  departments  ma]'  re- 
move or  supersede  the  clerks  in  their  respective  offices?  By  what 
leasoning,  tiien,  could  a  different  practice  be  sustained  in  regard  to 
the  Courts  of  law;  when  the  Constitution  confers  in  the  same  sen- 
tence, the  same  powers  upon  them  as  upon  the  President  and  the 
beads  of  departments? 

So  genemly  has  this  principle  been  admitted^  and  so  unifotin  has 
the  practice  been,*that  out  of  the  innumerable  cases  in  which  public 
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officers  have  been  superseded  or  removed  by  a  new  exercise  of  the 
appointing  power,  very  few  have  become  subjects  of  judicial  ex- 
amination. Whenever  they  have  been  so,  this  exercise  of  the  ap- 
pointing power  has  been  judicially  recogfhised.  In  the  case  of  the 
Commonwealth  t^.  Sutherland,  3  Serg.  and  Rawle,  148;  and  in  that 
of  the  Conmionwealth  vs.  Bussier,  4  Serg.  and  Rawle,  451 ;  the 
Supreme  Court  of  Pennsylvania  decided  that  the  general  power 
of  appointment,  vested  in  the  governor,  authorized  him  to  remove 
an  incumbent  wherever  the  time  for  the  continuance  of  the  office 
was  not  fixed.  In  the  case  of  Bowerbank  vs.  Morris,  Wallace^ 
119,  it  is  held,  that  such  removal  may  be  made  either  by  express 
notification,  or  simply  by  appointing  another  person  to  the  same 
office.  The  case  of  Avery  vs.  the  inhabitants  of .  Tjrringham, 
3  Mass.  160,  cited  to  sustain  a  different  doctrine,  arose  out  of  the. 
long  established  usage  in  New.  England,  which  regards  the  relation 
between  the  minister  and  parbh  in  the  light  of  a  contract,  to  be 
limited  by  express  agreement,  or  if  not,  ordy  to  be  dissolved  for 
some  good  cause,  or  by  consent  of  both  parties.  Even  at  common 
law,  a  custom  for  the  appointing  power  to  remove  ad  libitum,  where 
the  term  wlas  not  fixed,  or  the  incumbent  held  at  will,  was  always 
held  to  be  a  good  custom.  Rex  vs.  Mayor  of  Coventry,  2  Salkeld, 
130.  Rex  t;^.  Wardens  of  Thame,  1  Strange,  115.  Rex  t^.  Mayor 
of  Cambridge,  2  Shower,  70. 

If  a  full  expression  of  the  legislature  of  the  Union,  on  this  im- 
portant part  of  the  American  Constitution,  is  to  be  regarded  by 
Courts  of  justice  as  an  authority,  we  have  that  also  delibemtely  given, 
fully  sustaining  the  right  of  the  appointing  power  to  remove,  where 
no  express  provision  exists ;  and  declaruig  that  right  to  be  incidental 
to  the  power  of  appointment.  The  debate  in  the  House  of  Repre- 
sentatives, on  the  bill  ^to  establish  the  department  of  foreign 
affairs,''  and  the  vote  on  22d  June,  1789,  (Journal  of  Congress,  vol.  i. 
p.  50 ;)  have  always  been  regarded  as  conclusive  in  regard  to  the 
opinions  of  those  who  framed  the  Constitution. 

The  result  then  is,  that  Mr.  Winthrop  being  duly  appointed,  the 
petitioner  is  superseded  and  removed.  Hd  has,  therefore,  no  legal 
right  to  the  office  to  which  he  asks  to  be  restor^. 

II.  But  if  he  has  a  right  to  the  office,  a  mandamus  is  not  the 
proper  mode  of  ascertaining  it.  Tiiis  is  not  a  case  for  a  manda- 
mus, according  to  the  principles  and  usages  of  law. 

1.  A  mandamus  can  only  be  issued  to  a  person  or  inferior  tribu- 
nal, which  the  Court  issuing  it  has  a  right  to  control,  in  the  particfUlar 
instance.  It  is  a  high  prerogative  writ  It  is  an  oider  from  a  supe- 
rior to  an  inferior  tribunal,  when  the  inferior  neglects  a  duty  which 
the  superior  is  bound  to  see  performed.  It  is  never  granted  s^inst  a 
judge  of  the  Court  that  issues  it ;  as  would  be  the  case  here,  were 
this  rule  allowed  against  the  judge  of  the  Circuit  Court  of  Louisiana. 
It  iis  never  grants  againgt  a  ju<^e  of  the  higher  Courts  of  common 
law.  In  the  cose  of  Audley  i;^.  Joyce,  Popham,  176,  it  is  spoken 
of  as  a  flower  of  prerogative,  vested  in  the  King's  Bench,  to  be 
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used  in  controlling  municipal  corporations.  In  Rex  tfi.  Baker,  3 
Burr.  1265.  1267,  it  is  said,  that  it  is  to  be  exercised  only  when  ab- 
solutely necessary ;  and  then  in  virtue  of  a  general  supervising 
power.  In  the  Rioters'  case,  I  Vernon,  175,  and  again  in  Lawlor 
vs.  Murray,  1  Sch.  and  Lefroy,  75.  79,  the  Court  of  Chancery  de- 
clared they  would  not  presume  to  issue  it  to  the  Chief  Justice  of  the 
King's  Bench.  In  Bndgman  vs.  Holt,  Show.  ParL  Ca.  117,  the 
judges,  of  the  King's  Bench  remonstrated  against  a  mandatory  pro- 
cess from  the  House  of  Lords,  as  trenching  upon  their  rights;  since 
it  was  compelling  the  action  of  those  who  by  the  law  of  the  land 
had  a  right  to  exercise  their  own  judgment  In  some  instances  it 
has  been  issued  by  a  higher  Court  of  record  to  an  inferior  one, 
directing  it  to  perform  some  strictly  ministerial  act ;  but  even  these 
instances  are  few  in  number :  and  its  exercise  in  common  law  cases 
is  found  to  be  chiefly  confined  to  municipal  corporations.  Courts  of 
sessions,  and  such  tribunals.  Brooks  vs.  Ewers,  1  Strange,  113. 
Ex  parte  Amherst,  T.  Ray.  214.    Ex  parte  Morgan,  2  Chitty,  250. 

In  Pennsylyao&a,  the  Supreme  Court,  which  is  one  of  general 
appellate  junsdiction,  has  refused  to  say  whether  it  will  in  any  case 
issue  a  mandamus  to  a  Court  of  Common  Pleas.  Comipon  wealth 
vs.  Court  of  Com.  Pleas,  3  Binney,  273.  Commonwealth  t^^.  Court 
of  Com.  Pleas,  1  Serg.  and  Rawle^  195.  Morris  vs.  Buckley,  8' 
Serg.  tad  Rawle,  211. 

In  New  Yorky  the  Supreme  Court  has  indeed  assumed  a  general 
supervisory  power  over  other  Courts,  similar  to  that  of  the  King's 
Bench  in  England ;  but  even  they  have  seldom,  if  ever,  exercised 
this  power  of  mandamus,  except  fai  cases  of  dear  ministerial  duty, 
and  chiefly  against  town  officers,  &c.  Sikes  vs.  Ransom,  6  Johns. 
Rep.  279. 

Upon  these  principles,  this  is  no  case  for  a  mandamus.  There  is 
neiUier  the  high  superiority  in  the  one-^bunal,  nor  inferiority  in 
the  other ;  nor  the  evident  right  of  control  in  die  particular  case, 
which  is  necessary  to  justify  it  There  is  no  precedent  for  it  in  the 
judicial  decisions  of  Courts  in  Elngland,  or  any  of  the  states ;  and, 
as  was  said  by  the  Court  of  King's  Bench,  in  Rex  vs.  Newtastle,  3 
Bam.  and  Adolph.  252,  it  ought  to  be  refused,,  where  there  is  no 
precedent  for  the  exercise  of  such  a  power. 

2.  A  mandamus  can  only  be  issued  to  a  person,  or  inferior  tribu- 
nal, when  the  act  ordered  to  be  done  is  miilisterial,  not  discretionsry. 

In  Foot  vs.  Brown j^l  Strange,  625,  the  Court  of  King's  Bench 
refused  a  mandamus  to  compel  a  corporation  to  proceed  to  an  elec- 
tion, because  it  was  discretionary  wiUi  the  corporation.  In  Giles's 
case,  2  Strange,  881,  they  said,  that  where  justices  of  sesnons  had  a 
discretionary  power,  a  mandamus  wotdd  iiot  be  granted.  In  Rex  vs. 
Gray's  Inn,  1  Douglas,  353,  a  mandamus  to  compel  the  benchers 
to  admit  a  barrister  was  refused.  In  Rex  vs.  Exeter,  2  East,  462,  a 
mandamus  to  compel  the  archbishop  to  admit  an  advo^te  of  the 
Archer's  Court  w^  refused.  In  Rex  vs,  Gloster,  2  Bam.  and  Adolph. 
163,  where  the  bishop  refused  to  confirm  a  deputy  r^istraf,  who 
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then  applied  for  a  mandamus,  the  Court  of  King's  Bench  said, 
"there  was  no  mode  of  forcing  a  person,  who  has  a  discretionary 
power,  to  exercise  it;'*  and  they  added,  "Suppose  the  bishop 
returned  reasons  which  we  thought  insufficient,  what  course  could 
we  take/*  And  the  cases  of  Rex  vs.  Flockwood,  ^  Chitty,  251 ;  Ex 
parte  Morgan,  2  Chitty,  250,  and  Rex  vs.  Wilts,  2  Chitty,  257,  all 
show  that  the  Court  of  King's  Bench  will  never  control  inferior 
Courts  in  matters  of  judgment. 

The  Supreme  Court  of  New  York,  in  Wilson  vs.  Albany,  12 
Johns.  Rep.  414,  said  that,  "  wherever  a  discretionary  power  was 
vested  in  an  officer^  and  he  had  exercised  that  discretion,  they  would 
not  interfere ;  because  they  could  hot  control,  and  ought  not  to 
coerce,  that  discretion."  In  Gilbert's  case,  3  Cowen,  59,  the  same 
Court  refused  a  mandamus  to  require  the  Court  of  Common  Pleas 
to  strike  out  certain  conditions  which  it  had  thought  proper  to  annex 
to  one  of  its  orders.  In  ex  parte  Johnson,  3  Co^ven,  371,  the  same 
Court  refused  to  compel  the  Court  of  Common  Picas  to  hear  charges 
against  a  justice  of  the  peace. 

The  Supreme  Court  of  Pennsylvania,  in  Commonwealth  vs. 
Common  Pleas,  3  Binn.  273,  said  that,  "  they  could  not  compel  an 
inferior  Court  to  decide  according  to  the  dictates  of  any  judgment 
but  its  own.  In  Commonwealth  vs.  Cochran,  5  Binn.  103,  they 
said  they  could  only  direct  an  inferior  Court  to  act  according  to  the 
best  of  its  judgment.  In  Commonwealth  vs.  County  Commission- 
ers, 5  Binn.  536,  they  refused  to  direct  the  commissioners  to  allow 
an  account  In  Commonwealth  vs.  Clarkson,  1  Yeates,  48,  they 
refused  to  direct  the  commissioners  of  bankruptcy  to.  give  the  bank- 
rupt a  certificate,  although  they  thought  him  entitled  to  it  In  Com- 
monwealth vs.  Common  Pleas,  1  Serg.  and  Rawle,  187,  they  refused 
a  mandamus  to  compel  the  Conmion  Pleas  to  admit  an  attorney. 
And  in  Austin's  case,  5  Rawle,  303,  where  a  Court  of  Common 
Pleas  had  struck  several  attorneys  from  the  rolls,  it  was  necessary 
to  obtain  an  act  of  assembly  to  give  the  Supreme  Court  jurisdiction 
over  the  case. 

The  Supreme  Court  of  Virginia  do  not  establish  a  different  prin- 
ciple in  Dew  vs.  The  Sweetspring's  Court,  3  Hen.  and  Mun.  iy 
cited  by  the  opposite  counsel ;  for  there  the  appointment  of  the 
clerk  did  not  belong  at  all  to  the  inferior  Court  The  appointment 
was  vested  entirely  in  the  superior  Court;  and  all  the  inferior 
Court  had  to  do,  was  to  take  the  security — a  duty  clearly  ministerial. 

In  Louisiana  there  are  eight  District  Courts,  firom  which  there  is 
an  appeal  to  the' Supreme  Court.  The  District  Courts  appoint 4heif 
own  clerks ;  and  the  Supreme  Court-"  has  power"  to  issue  all  miin- 
dates  necessary  for  the  exercise  of  its  jurisdiction  over  inferior  tribu- 
nals. 1  Digest  of  Louis.  Laws,  295.  In  the  case  of  Winn  vs.  Scoti, 
2  Louis.  Rep^  89,  the  Supreme  Court  said  they  could  not  issue  a  man- 
damus except  to  aid  their  appellate  jprisdiction.  In  I^uis.  College 
vs.  State  Treasurer,  2  Louis.  Rep.  395,  they  refused'  to  direct  a  public 
officer  to  do  an  act  relative  to  which  he  was  invested  with  discre- 
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tionary  power.  In  State  vs.  Dunlap,  5  Martin,  271,  they  reftised 
to  direct  a  district  judge,  by  mandamus,  to  restore  to  office  a  clerk 
of  the  District  Court  whom  he  bad  removed,  though  ihey  disap- 
proved of  the  removal 

Tbe  Supreme  Court  of  the  United  States,  in  U.  S.  vs.  Lawrence,* 
3  Dall.  45,  said  they  would  not  compel  a  district  judge  to  decide 
according  to  any  judgment  but  his  own.  In  Marbury  t;^.  Madison, 
1  Cranch,  171,  they  said  that  where  an  officer  was  to  exercise  exe- 
cutive discretion,  any  appUcation  to  control  his  conduct  would  be 
rejected  without  hesitation.  In  M'Cluney  vs.  Silliman,  6  Wheaton, 
598,  they  refused  to  interfere  with  a  register  of  a  land  office  acting 
within  the  limits  of  his  office. 

The  j)rinciple,  therefore,  is  settled  beyond  question,  that  where 
the  inferior  tribunal  has  a  discretion,  and  is  to  exercise  its  judgment 
in  the  act  to  be  done,  there  a  mandamus  cannot  be  issued  la  the 
present  case  the  duty  is  clearly  discretionary :  it  is  one  requiring  the 
exercise  of  judgment :  it  is  in  no  .sense  ministerial :  it  is  either  judi- 
cial, if  regarded  as  an  act  of  the  Court ;  or  it  is  executive,  if  con- 
sidered as  the  act  of  an  officer,  vested  by  the  constitution  and  law 
with  the  power  of  appointment. 

3.  A  mandaitius  cannot  be  issued  to  restore  a  person  to  an  office 
which  is  not  a  permanent  one — never  to  an  office  determinable  at 
pleasure.  In  Draper  vs.  Blaney,  1  Levinz.  291 ;  Peppis's  case, 
Vent.* 342 ;  and  Dighton's  case.  Vent.  82 ;  a  mandamus  vras  refused 
to  restore  a  town  clerk  who  had  been  removed — ^the  corporation 
being  vested  with  the  power  to  appoint,  without  any  limitation  as 
to  the  tenure  of  the  office. 

4.  A  mandamus  cannot  be  issued  unless  the  petitioner  has  no 
other  legal  remedy. 

In  Rex  vs.  Street,  8  Mod.  98,  the  Court  of  King's  Bench  refused  a 
mandamus,  to  direct  the  old  churchwardens  to  deliver  up  the  parish 
books  to  their  successors;  because  the  latter  might  try  their  right  to 
them  at  litw  on  a  feigned  issue.  In  Rex  vs.  Chester,  1  Maule  and 
Sel.  103,  the  same  Court  said  they  would  not  grant  a  mandamus, 
where  another  remedy  was  open  to  the  parties.  In  Marbury  vs. 
Madison,  1  Crajiich,  169,  this  Court  said,  that  a  party  applying  for 
a  mandamus  must  be  without  any  legal  remedy. 

In  this  case  the  petitioner  can  try  his  right,  either  bv  an  informa- 
tion in  the  nature  of  a  quo  warranto;  or  by  an  action  for  money  had 
and  received ;  or  by  assize.  . 

Ip  the  case  of  the  People  vs.  New  York,  3  Johns.  Cases,  79,  it  is 
held,  that  a  mandamus  is  not  to  be  granted  to  admit  a  person  to 
office,  where  another  is  in  by  coloiu"  of  right.  The  proper  remedy, 
say  the  Court,  is  by  an  information  in  the  nature  of  a  quo  warranto. 

In  Rex  vs.  Jotham,  3  Tenn  Rep.  575,  it  was  held,  that  a  mandamus 
was  not  to  be  granted  even  to  restore  to  office  a  person  previously 
admitted ;  because  he  could  try  his  right  by  an  action  for  money  had 
and  received.  And  the  cases  of  Harcourt  vs.  Fox,  1  Shower,  516 ; 
Smyth  vs.  Latham,  9  Brigham,  692 ;  an4  Avery  i^.  Tyringbam,  3 


JANUARY  TERM,  18S9.  251 

[Ez  pnii  Duneaii  N,  Hcmiiii.] 

Mass.  Jlep.  lOO,  all  dM>w  that  an  action  of  assumpsit  for  the  fees  or 
aalary  of  an  ofBee,  is  the  proper  mode  of  ascertaining  the  right  of  the 
party  claiming  it 

The  action  of  assize,  though  out  of  use,  is  in  all  respects  consistent 
wiih  our  general  practice  of  introducing  (somewhat  simplified  in 
form)  die  direct  modes  of  action  established  by  the  common  law. 
It  allows  to  both  parties  a  trial  by  jury ;  gives  damageis  to  the  injured 
party;  and  restores  him  to  the  office  if  unjustly  deprived  of  it  The 
Supreme  Court  of  New  Jersey,  in  Farley  t^.  Craig,  3  Oreen,  218, 
recognise  it  as  the  proper  mode  <<  to  recover  seisin  of  an  incorporeal 
hereditament,  and  damages  for  its  deprivation."  It  is  invariably 
so  recognised  by  the  Courts  of  common  law  in  England.  In  Webb's 
case,  8  Coke,  47,  it  is  held,  that  a  man  may  have  an  assize  of  aa 
office>  ut  de  libero  tenemento,  at  common  law.  In  Vaux  vs.  Jef- 
feren,  2  Dyer,  114,  an  assize  lies  to  recover  the  office  of  philizer  in 
the  Court  of  Common  Pleas.  In  Coveney's  case,  2  Dyer,  209,  the 
prerogative  writ  was  refused,  to  restore  the  president  of  a  college  to 
nis  office,  because  he  cotdd  have  assize  at  common  law.  In  Rex  vs. 
Westminster,  Comb.  244,  a  mandamus  to  admit  a  Bailiff  was  refused, 
because  he  could  have  assize.  In  An  anonymous  case,  6  Mod.  18, 
Hdt  said,  that  a  mandamus  ought  not  to  go  where  a  party  could 
have  assize ;  and  in  Rex  vs.  Baker,  3  Burr.  1268,  the  same  |>oint  was 
ruled.  In  Brid^msoi  t^.  Holt,  Show.  Par.  Cases,  111,  we  have  a 
direct  case  in  pomt,  of  an  assize  brought  by  a  person  claiming  to  be 
lawfully  clerk  of  the  Court 

It  ia  therefore  submitted,  that,  whatever  may  be  the  le^l  ri^ht 
of  the  petitioner  to  the  office  he  claims,  this  is  not  a  case  m  which 
a  mandamus  would  be  ^[ranted  according  to  the  principles  and 
usages  of  law;  because  this  Court  has  not  such  a  control  over  the 
inferior  Court  as  to  warrant  it ;  because  -the  act  complained  of  was 
not  ministerial  bilt  discretionary ;  l^ecause  the  office  in  question  is 
not  a  permanent  one>  to  endure  for  a  definite  period ;  and  because 
the  party  complaining  has  other  and  more  appropriate  remedies  if 
he  nas  been  unjustly  removed. 

III.  But  if  the  case  were  one  in  which  a  Court,  vested  with  unli- 
mited power,  would  interfere  by  mandamus ;  still  this  Court,  deriving 
their  authority  from  the  express  grant  of  the  Constitution  and  the 
laws  founded  on  it,  cannot  issue  it  in  such  a  case. 

l;  This  Court  has  no  power  to  issue  a  mandamus  to  restore  a 
derk  pf  the  Circuit  or  District  Ccur.,  by  virtue  of  its  original  juris- 
dic^n.^  That  jurisdiction  is  limited  by  the  Constitution  tocases  afr 
footing  ^ambassadors,''  ^public  ministers,"  and  '^ consuls,"  and  those 
**  wherein  a  state  is  party."  This  case  is  neither  of  these.  It  is  true, 
the  13th  section  6f  the  act  of  24th  September,  1789, 1  Story's  Laws, 
59,  d|d  give  this  Court  power  **  to  issue  writs  of  mandamus  in  cases 
warranted  ^y  the  principles  and  usages  of  law ;"  but  that  enact- 
ment was  solesonly  decided  in  Marbury  vs.  Madison,  1  Cranch, 
176,  and  in  EJx  parte  Crane,  5  Peters,  193,  to  be  contrary  to  the 
Constitution,  as  an  exercise  of  original  jurisdictkHi. 
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2.  Nor  can  U  be  exercised  by  virtue  of  its  appellate  juriadiction ; 
for  the  restoration  of  a  clerk  to  office  is.  in  no  sense  an  appellate 
proceeding.  It  is  held,  in  Marbury  vs.  Madison,  1  Crandi,  175, 
that  an  appeal  is  a  resort  to  this  Court  ^  to  revise  and  correct  the 
proceedings  of  the  Court  below  in  a  Cause  already  instituted.''  In 
Wishart  vs.  Dauchy^  7  Cranch,  110,  it  is  said  there  are  two  modes 
of  doing  this — a  writ  of  error  in  common  law  cases,  to  re-ex- 
amine the  decision  in  point  of  law;  and  an  appeal  in  civil  law 
cases,  to  review  the  law  and  fact.  In  DasVis  vs.  firaden,  10  Peters, 
287,  it  was  held,  that  in  order  to  bring  up  a  division  of  opinion  be- 
tween the  judges  of  a  Circuit  Court  before  this  Court,  the  point  on 
which  they  divided  must  have  <<  arisen  on  the  trial  of  the  case 
below.''  The  judiciary  act,  1  Story's  Laws,  60,-  establishes  the 
same  rule:  it  confines  the  appellate  jurisdiction  of  this  Court  to 
appeals  and  writs  of  error;  and  says,  too,  that  these  must  be  from 
final  decrees  and  judgments.  In  the  present  case,  there  is  no  cause 
instituted  of  which  the  proceedings  are  to  be  revised  and  corrected ; 
no  decision  on  a  point  of  law  to  be  re-examined ;  no  law  and  fact  to 
be  reviewed  i  no  division  of  opinion  on  the  trial  of  a  cause  below ; 
no  appeal  or  writ  of  error  from  a  final  decree  or  judgment  How 
then  can  this  case  come  within  the  appellate  jurismction  of  the 
Court? 

3.  Nor  is  it  in  any  respect  necessary  to  the  exercise  of  the  appel- 
late power  of  this  Court,  that  the  petitioner  should- be  restored  to  the 
office  of  clerk.  There  is  no  writ  of  error  or  appeal  waiting  below 
for  the  want  of  this  officer.  There  is  no  allegation  that  the  resto- 
ration of  the  petitioner  is  required  for  any  such  cause.  There  is  a 
derk  doing  all  the  business.  The  mandamus  is  not  Sought  for  on 
this  ground ;  but  avowedly  for  the  purpose  of  trying,  m  this  mode, 
the.  title  to  the  office.  This  Court  has,  in  numerous  cases,  decided 
where  a  mandamus  is  or  is  not  necessary  to  the  execution  of  its  ap- 
pellate powers.;  in  no  one  of  them  has  it  been  held  to  be  necessary 
m  such  a  case  as  this.  Out  of  the  seventeen  applications  made  to 
this  Court  since  its  establishment,  to  issite  writs  of  mandamus,  but 
four  have  been  granted.  The  decision  of  the  Court  in  these  four 
cases  of  United  States  t;^.  Olmstead,  5  Cranch,  115.  Livingston  vs. 
Dofgenois,  7  Cranch,  577.  Ex  parte  Bradstreet,  7  Peters,  634; 
and  New  York  Insurance  Company  t«.  Wilson,  8  Peters,  291  i  after 
elaborate  argument,  was,  that  the  Supreme  Court  would  i^sue  a  man- 
damus to  a  districts  judge,  directing  him — 1.  Tp  execute  a  decree 
of  his  Coiurtin  ail  admiralty  case,  where  execution  had'been  delayed 
on  account  of  th^  extraneous  interposition  of  a  state  law.  2.  To 
proceed  to  a  final  judgment,  and  not  stay  proceedings  indefinitely. 
3.  To  reinstate  a  suit  dismissed  on  motion,  after  issue  joined)  so  that 
the  parties  might  have  a  final  judgnient.  4.  To  sign  a  judgment 
on  the  record  where  it  had  been  previously  recovered  and  recovered 
and  entered  according  to  the  law.  The  principle  established  by 
these  decisions  is,  that  there  must  be  a  suit  pendung  in  a  Court  be- 
low, and  that  the  act  which  the  inferior  Court  is  required  to  perform 
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must  be  ministerial  in  its  character,  and  neoestary  to  the  final  ter- 
mination of  the  cause  in  that  tribunal 

The  thirteen  cases  in  which  this  Court  refused  applications  for 
mandamus,  are,  United  States  t;^.  I^wrence,  3  DalL  42.  Marbunr 
vs.  Madison,  1  Cranch,  137.  M'CIuney  vs,  SiUiman,  2  Wheat  3159. 
Ex  parte  Burr,  9  Wheat.  529..  Bank  of  Columbia  t^.  Sweney, 
1  Peters,  567.*  "Er  parte  Crane,  5  Peters,  190.  Ex  parte  Roberts, 
6  Peters,  216.  Ex  parte  Davenport,  6  Peters,  661.  Ex  parte  Brad- 
street,  8  Peters,  588.  J^ew  York  Insurance  Company  vs.  Adams, 
9  Peters,  573.  Postmaster  General  t;^.  Trigg,  11  Peters,  173.  Ex 
parte  Story,  12  Peters,  339.  Poultney  vs.  Lafayette,  12  Peters,  472. 
The  principles  established  in  these  cases  in  regard  to  this  writ,  are 
these :  the  Supreme  Court  will  never  compel  an  inferior  Court,  in 
which  a  suit  is  pending,  to  do  any  act  relating  either  to  the  prac- 
tice of  the  Court,  or  the  merits  of  the  case,  in  re^d  to  which  act 
the  inferior  Court  is  vested  with  a  judicial  discretion ;  even  if  they 
are  of  opinion  that  the  Court  erred  in  the  exercise  of  their  discre- 
tion. Nor  will  the  Supreme  Court  interfere  with  an  inferior  Court 
in  the  suspension  of  its  attorneys.  Nor  will  it  control  an  executive 
officer  in  the  discharge  of  an  executive  function,  unconnected  with 
a  pending  suit ;  even  if  they  are  of  opinion  that  it  was  improperly 
exercised. 

If  the  rules  thus  laid  down  by  the  solemn  decisions  of  fifty  years, 
both  for  allowing  and  refusing  writs  of  mandamus  by  this  Court,  be 
applied  to  the  present  case;  it  will  be  evident  that  the  application  of 
the  petitioner  cannot  be  granted.  It  has  solemnly  decided  when 
this  process  is,  and  when  it  is  not  necessary  to  aid  the  appellate 
jurisdiction  of  the  Court :  and  these  decisions  absolutely  exclude  a 
case  like  that  now  presented. 

Whatever,  therefore,  may  be  the  legal  rights  of  the  petitioner,  or 
however  proner  a  proceeding  by  mandamus  might  be,  in  a  Cfourt 
less  limited  in  its  duties  and  constitutional  functions,  it  is  submitted 
that  There  is  nothing  in  the  laws  of  the  laud,  or  in  the  established 
practice  of  the  Supreme  Court  of  the  United  States,  which  will 
warrant  it  in  compelling  a  circuit  or  district  judge,  by  mandatory 
process,  to  appoint  a  particular  individual  as  clerk  of  his  Court,  or 
to  restore  him  to  that  office  after  be  has  been  superseded  or  re- 
moved. 

Mr.  Jones,  also  against  the  motion,  presented  the  case  to  the 
Court  on  the  abstract,  legal  power  of  the  district  judge  to  remove 
from  office  a  clerk  who  was  the  incumbent,  and  to  appoint  another 
person. 

The  right  to  remove  is  an  incident  to  the  power  of  appointment. 
It  is  essential  to  the  exercise  of  the  power  to  appoint ;  and  the 
power  which  is  given  by  the  law  cannot  exist  without  this  incident. 

If  the  common  law  has  any  bearing  on  this  question,  it  is  very 
remote.  The  Constitution  of  the  United  States,  and  the  laws 
made  in  conformity  with  the  provisions  of  the  Constitution,  are  es- 
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sentially  different  firom  the  common  law,  as  to  appointments  to 
offices,  an4  as  to  the  tenure  by  which  they  are  held.  2  Black.  Com- 
mentaries, 36,  37.  The  law  of  the  tenure  of  office  in  England,  is 
regulated,  not  by  any  principles  of  ethics,  or  express  provision,  but 
by  immemorial  usage.  Office  is  there  an  incorporeal  hereditament^ 
as  a  right  of  way.  lliere  ib,  under  the  common  law,  an  estate  in 
an  office. 

,But  in  the  United  States  this  is  not  so.  There  is  in  this  coimtry 
no  estate  in  any  office.  No  property  in  an  office.  Offices  are  held 
for  the  benefit  of  the  community.in  which  their  functions  are  exer^ 
cised.  As  to  the  tenure  and  nature  of  office  in  England:  cited  Coke 
Litt.  378*.    4  Institute,  117.     Coke.Litt  233^    2  Institute,  388. 

The  position  in  England  is,  that  unless  ^e  statute  which  creates 
the  office  limits  its  tenure,  at  the  time  of  the  creaticm  \  it  is  an  office 
for  life,  as  at  the  common  law.  But  here  no  such  principles  prevail. 
The  common  law  does  not  apply  to  offices,  which  are  all  created  by 
the  Constitution,  or  by  express  statute. 

It  is  contended  by  the  counsel  for  the  relator,  that  the  power  of 
appointment  in  the  United  States  is  a  naked  power,  a^  at  conunon 
law ;  and  that  the  power  is  at  an  end  when  it  has  been  executed. 
This  would  detemune  the  power  aft^r  it  had  been  used ;  and  it 
could  tiot  afterwards  be  regained.  Is  it  to  be  held,  in  the  United 
States,  that  the  power  to  appoint  to  office  gives  the  appointing 
power  a  right  to  appoint  for  life  only  ?  The  English  doctrine  on 
this  subject  has  nothing^  to  do  with  the  laws  of  the  United  States, 
where  such  powers  are  given  only  by  special  enactments. 

The  case  cited  from  3  Massachusetts  Reports,  has  no  application 
to  the  case  before  the  Court  That  case  decided  no  more  tnan  that 
the  local  laws  of  the  colony  of  Massachusetts  made  a  settled  ini- 
nister  of  a  congregation  a  minister  for  life ;  and  the  new  constitu- 
tion of  the  State  of  Massachusetts  had  not  abrogated  that  law. 

The  question  whether,  when  a  new  office  is  created  by  an  act  of 
parliament,  or  a  statute  of  the  United  States,  it  is  an  office  for  life  or 
not,  has  never  been  presented  for- deciJBion.  In  thisciaise  the  question 
is  presented  in  its  naked  simplicity.  This  question  has,  recently, 
been  considered  in  the  Court  of  Appeals  of  Virginia.  The  question 
there  was  on  the  removal  of  a  district  attorney,  who  ia  appointed  by 
the  Court.  The  officer  was  removed  without  &idt,  and  the  ques- 
tion of  the  right  of  removal  came  before  the  Court  of  Appeals.  It 
was  decided  that  the  power  was  complete. 

The  government  of  the  United  States  was  brought  into  existence 
in  all  its  proportions  and  organization,  without  any  of  the  relics  of 
the  barbarism  of  the  darker  ages  attached  to  it  It  has  many  beau- 
ties, and  some  defects.  It  is  a  new  being  starting  into  life,  in  all  its 
regulationsand  arrangements.  It  is  not  Hke  a  statute,  which  is  in  abro- 
gation of  the  common  law ;  but  it  is  independent  in  itself.  It  is  an 
experiment,  to  be  examined  by  itself.  The  Constitution  provided  for 
the  terms  of  all  offices  created  by  it.  This  has  beetr interpreted,  so 
that  the  power  to  appoint  has,  as  incident  and  inherent  in  it  the 
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Ewer  to  remove,  when  thought  proper ;  unless  a  special  provision 
s  been  made  to  the  contrary. 

The  question  is,  what  are  (tie  incidents  to  the  power  of  appoint- 
ment ?  If  the  power  to  appoint  is  given,  it  must  be  a  continuing 
and  constantly  existing  power;  and  to  be  exercised  at  the  wUl  of  the 
person  holding  it  The  term  power  to  appoint,  comprehends  this ; 
and  makes  it  a  continuing  power  always  in  vigour. 

This  has  been  the  course  of  the  government  of  the  United  States; 
and  it  has  always  been  considered  that  an  officer  is  displaced  when 
a  successor  to  the  office  is  appointed.  This  places  in  full  existence 
and  in  a  simple  form,  the  power  to  appoint ;  non  obstante,  that  the 
office  is  fidl  at  the  time  of  the  exercise  of  the  power. 

It  is  contended  that  the  appointment  of  a  clerk  of  the  District 
Court  is  not  a  judicial  act,  but  is  like  the  power  which,  imder  the 
Constitution,  is  given  to  the  President  of  the  United  States,  and  is 
identical  in  its  character  with  that  power.  The  great  object  and  pur- 
pose of  the  counsel  for  the  relator  has  been  to  show  that  the  execu- 
tive of  the  United  States  has  the  power  to  appoint  by  the  Constitu- 
tion ;  and  that  the  appointment  in  this  case  is  not  given  by  the;  Con-  . 
stitution.  Cited  as  to  the  nature  of  the  power  of  appointment  given 
by  the  Constitution  to  the  President,  5  Marshall's  Life  of  Wash- 
ington, 196. 

The  discussions  in  the  legislative  bodies,  soon  after  the  esta- 
blishment of  the  government  of  the  United  States,  did .  not  draw 
into  question  the  power  of  removal,  as  incident  to  the  power  of  ap- 
pointment The  onlv  question  then  examined  was,  whether,  as  the 
Senate  was  a  part  of  the  appointing  power,  the  Senate  should  not 
concur  as  to  removals. 

The  Constitution  of  the  United  States  declares  that  the  executive 
power  is  in  the  President ;  and  the  limitation  of  appointments  is  a 
diminution  of  that  power,  and  it  .is  to  be  strictly  construed.  The 
President  is  charged  vriih  the  execution  of  the  laws ;  and  the  grant 
of  executive  power  gives  to  the  officer  all  the  rights  in  relation  to 
the  execiftion  of  the  laws  that  kings  or  potentates  have.  This  is 
derived  from  the  nature  of  the  duties  enjoined  on  the  office,  and  the 
obligation  to  perform  them. 

'It  is  now  settled  and  established,  and  the  position  is  not  to  be  dis- 
turbed, that  the  President  of  the  United  States  has  the  power  to  xe- 
move  or  displace  incumbents,  its  he  has  the  power  to  appoint  to 
office.  This,  it  is  now  fully  settled,  is  a  portion  of  the  executive 
power  unde^  the  Constitution ;  and  the  right  to  use  and  exercise  it, 
m  all  cases  wRere  the  tenure  of  office  is  not  otherwise  declared  bv 
the  Constitution  and  laws,  is  fully  and  unquestionably  recognised. 
It  is  the  universal  practice  to  use  the  power  to  appoint,.according  to 
the  views  and  wishes  of  the  person  who  makes  the  appointment 
The  motives  to  appoint  Ao  not  enter  into  the  question  of  the  va- 
lidity of  the  appointment 

Suppose  a  judge  to  give  a  decision  expressly  on  the  &ce  of  it  erro- 
neous, as  from  favour  tb  one  of  the  parae8,.aQd  stating  this  as  the 
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inducement  to  his  judgment,  and  which,  according  to  his  opinion, 
was  against  the  law ;  would  the  decision  be  reverb  in  this  Court, 
because  of  these  reasons  of  the  judge,  if  the  decision  was  right? 
If  it  was  according  to  the  law,  this  Court  would  affirm  the  judg- 
ment. So  the  motives  for  the  removal  of  the  relator  cannot  be 
inquired  into  by  this  Court.  The  Court  can  only  look  at  the  question 
of  the  power  of  the  judge  to  remove,  without  going  into  a  scrutiny 
of  his  motives  and  conduct 

If  there  has  been  corruption  in  an  appointment,  the  appointment 
is  not  thereby  vacated.  Suppose  a  judge  convicted  of  fraud  in  the 
act  of  appointment,  this  does  not  afiiect  its  validity.  If  the  Presi- 
dent of  the  .United  States  should  be  impeached,  would  his  acts  as 
President  be  avoided  by  his  conviction  ? 

Mr.  Justice  Thomfson  delivered  the  opinion  of  the  Court. 

This  is  an  application  for  a  rule  upon  the  Honourable  PhiUp  E. 
Lawrence,  Judge  of  the  District  Court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  to  show  cause  why  a  mandamus  should 
not  be  issued  against  him,  requiring  him  to  show  cause  why  he 
should  not  restore  Duncan  N.  Hennen  to  the  office  of  clerk  of  tfie 
said  District  Court 

The  petition  sets  forth,  that  the  petitioner,  Duncan  N.  Hennen,  on 
the  21st  day  of  February,  in  the  year  1834,  was  duly  appointed 
clerk  of  the  said  Court,  by  the  Honourable  Samuel  H.  Harper, 
judge  of  the  said  Court  That  a,  commission  was  duly  issued,  under 
the  hand  and  seal  of  the  judge.  That  he  accepted  the  appointment, 
and  gave  the  bond  with  sureties  required  by  law,  ana  thereupon 
entered  upon  the  duties  of  the  office,  and  continued  to  discharge  the 
same,  methodically,  skilfully,  and  uprightly,  and  to  the  satisfaction  of 
the  District  Court.    That  by  virtue  of  said  appointment,  and  of  the 

? provisions  of  the  statute  in  such  case  made  and  provided,  he  was 
rom  the  period  of  the  organization  of  the  Circuit  Court  of  the 
United  States  for  the  said  district  of  Louisiana,  in  like  manner  the 
clerk  of  the  said  Circuit  Court ;  and  performed  all  the  duties  of  said 
office.  That  he  continued  to  perform  the  said  duties,  and  receive 
the  emoluments,  and  in  all  respects  to  hold  and  occupy  said  offices, 
until  on  or  about  the  18th  day  of  May,  in  the  year  1838,  when  he 
received  a  communication  from  the  Honoiurable  Philip  K.  Lawrence, 
then  and  now  the  judge  of  the  said  District  Court  of  the  United 
States,  for  the  said  eastern  district  of  Louisiana,  apprizing  him  of 
his  renioval  from  the  said  office  of  clerk,  and  the  appointment  of 
John  Winthrop  in  his  place.  And  in  this  communication  he  states, 
unreservedly,  that  the  business  of  the  office  for  the  last  two  years 
had  been  conducted  promptly,  skilfully,  and  uprightly,  and  that,  in 
appointing  Mr.  Winthrop  to  succeed  him,  he  had  been  actuated 
purely  by  a  sense  of  duty  and  feelings  of  kindness  towards  one 
whom  he  had  long  known,  and  between  whom  and  himself  the 
closest  friendship  had  ever  subsisted.  And  that,  as  his  capacity  to 
fill  the  office  cannot  be  questioned,  he  felt  that  he  was  not  exercising 
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any  unjust  preference,  in  bestowing  on  him  the  appointment  The 
petition  further  states,  that  Judge  Lawrence  did,  on  or  about  the 
18th  day  of  May,  in  the  year  1838  execute  and  deliver  to  Hie  said 
John  Winthrop^a  commission  or  appointment,  as  clerk  of  the  said 
District  Court  for  the  eastern  district  of  Louisiana ;  and  that  he  does 
to  a  certain  extent  execute.the  duties  appertaining  to  tfie  saidofBee. 
and  is  recognised  by  the  said  judge  as  tne  only  legal  clerk  of  the  saia 
District  Court 

The  petition  further  states,  that  on  or  about  the  2ist  day  of  May, 
in  the  year  1838,  the  Circuit  Court  of  the  United  States,  for  the 
eastern  district  of  Louisiana,  met  according  to  law ;  when  the  Hon- 
ourable John  M'Sanley,  one  of  the  associate  Justices  of  the  Supreme 
Court  of  the  United  States,  and  the  said  Judge  Lawrence,  appeared 
as  judges  of  the  said  Circuit  Court,  and  that  the  petitioner  and  John 
Wmthrop,  severally  presented  themselves,  each  claiming  to  be  riffht 
fully  and  lawfully  me  clerk  of  the  said  Circuit  Court;  tibat  the  juw€» 
differed  in  opinion  upon  the  said  question  of  right,  and  being  unable 
to  concur  in  opinion,  neither  of  said  parties  was  admitted  to  act  as 
clerk^  or  recognised  by  the  Court  as  being  rightful  clerk ;  and  no 
business  was  or  could  be  transacted,  and  the  Court  adjourned. 

The  petitioner  claims  that  he  was  legally  and  in  due  form  ap-^ 
pointed  clerk  of  said  District  Court ;  and  by  virtue  of  said  appointment 
became  lawfully  the  clerk  of  said  Circuit  Court  And  that  he  has* 
never  resigned  the  said  offices,  or  been  legally  removed  from  the 
same,  or  either  of  them.  But  that  he  is  illegally  kept  out  of  the  said 
office  of  clerk  of  the  said  District  Court,  by  the  illegal  acts  and  con- 
duct of|he  said  Plulip  E.  Lawrence,  judge  as  aforesaid,  and  the  said 
John  Winthrop,  claiming  to  hold  the  said  office  under  an  appoint* 
ment  from  the  said  Judse  Lawrence ;  which  he  is  advised  and  be^ 
lieves  is  illegal  and  void..  And  prays  that  the  Court  will  award  a 
writ  of  mandamus,  directed  to  the  said  judge  of  the  District  Court, 
commanding  him  forthwith  to  restore  the  petitioner  to  the  office  of 
clerk  of  the  said  District  Court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

The  district  judge  has  appeared  by  counsel  to  oppose  this  motion, 
aiid  the  &cts  set  out  in  the  petition  have  not  been  denied.  Aiid  the 
question  presented  to  the  Court  is,  whether  the  petitioner  has  shown 
enough  to  entitle  him  to  a  rule  ta  show  cause  why  a  mandamus, 
should  not  issrue.  If  he  has  been  legally  removed  from  the  office  of 
derk,  there  are  no  grounds  upon  which  the  present  motion  can  be 
sustained. 

By  the  Constitution  of  the  United  States,  art.  2,s.  2,  it  is  provided 
that  the  President  shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  certain  officers  therein  designated, 
and  all  other  officers  of  the  United  Stktes,  whose  appointments  are 
not  herein  otherwise  provided  for,  and  which  shall  be  established  by 
law ;  but  the  Congress  may  by  law  vest  the  appointment  of  such 
inferior  officers,  as  they  shall  think  proper,  in  the  President  alone,  in 
the  Courts  of  law,  or  in  the  heads(  of  .departments.  The  appointihg 
t2 
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power  here  designated,  in  the  latter  part  of  the  section  was  no  donbl 
intended  to  be  exercised  hj  the  department  of  the  government  to 
which  the  officer  to  be  appointed  most  appropriately  belonged.  The 
appointment  of  clerks  or  Courts  propisriy  belongs  to  the  Courts  of 
iaw ;  and  tl^t  a  clerk  is  one  of  the  inferior  officers  contemplated  by 
this  provision  in  the  Constitutdon  cannot  be  questioned.  Congress, 
in  the  exercise  of  the  power  here  given,^  by  the  act  of  the  24lh  of 
September,  1789,  establishing  the  judibial  Courts  of  the  United 
States,  1  Story's  Laws  U/  S.  56,  s.  7,  declare  that  the  Supreme  Court, 
and  die  District  Courts  shall  have  power  to  appoint  clerks  of  their 
respective  Courts;  and  that  the  clerk  for  ench  District  Court  shall  be 
derk  also  of  the  Circuit  Court  in  such  dii  hct 

When  this  law  was  passed,  Liouisiana  formed  no  part  of  the  Uhited 
States,  and  of  course  had  no  District  Court,  to  whic^  the  act  of  1789 
would  apply.  But  by  the  act  of  the  26th  of  March,  1804,  2  Story's 
Laws,  933,  providing  for  the  temporary  government  oL  Louisiana, 
a  District  Court  is  e^blished ;  and  the  law  directs  that  the  judge 
diereof  shall  appoint  a  clerk  for  the  said  district,  who  shall  keep  me 
records  of  the  Court,  and  receive  the  fees  provided  by  law  for  his 
services^  And  a  like  provision  id  made  by  the  act  of  April  8, 1812, 
2  Story,  1225,  passed,  for  the  admission  of  Louisiana  into  the  Union. 
And  by  the  act  of  the  3d  March,  1837, 4  Story,  2538,  extending  the 
Circuit  Court  system,  and  embracing  Louisiana  m  the  ninth  circuit, 
it  is  declared,  that  the  said  Circuit  Court  shall  be  ^governed  by  the 
same  laws  and  regulations  as  applv  to  the  other  Circuit  Courts  of 
the  United  States ;  and  the  clfsrks  of  tne  said  Courts  respectively,  shall 
perform  the  same  duties,  and  be  entitled  to  receive  the  same  fees  and 
emoluments,  which  are  by  law  established  for  the  clerks  of  the  other 
Circuit  Courts  of  the  United  States.  The  clerk  of  the  district  Court, 
&erQfore,in  Louisiana,became  the  clerk  of  the  Circuit  Court ;  standing 
upon  the  same  footing  in  all  respects  as  the  clerks  of  the  other  Dis- 
trict Courts.  His  rights  ot  his  duties  were  in  no  respect  changed  by 
the  establishment  of  a  Circuit  Court  in  that  state ;  except,  tlmt  tl^ 
duties  of  a  clerk  of  that  Court  were  superadded  to  those  of  a  clerk 
of  the  District  Court  And  this  was  by  express  provision  of  law ;  and 
required  no  act  on  the  part  of  the  Circuit  Court  to  constitute  him 
derk  of  that  Court, 

Such  then  being  the  situation  in  which  the  petitioner  stood  prior  to 
the  21st  of  May,  1838,  the  question  arises  whether  the  district  judge 
bad  the  power  to  remove  him,  and  appoint  another  clejk  in  his  place. 
The  Constitution  is  silent  with  respect  to  the  power  of  removal 
firom  office,  where  the  tenure  is  not  fixed.  It  provides,  that  the 
judges,  both  of  the  supreme  and  inferior  Courts,  shall  hold  their 
offices  during  good  behaviour.  But  no  tenure  is  fixed  for  the  office 
of  clerks.  Congress  has  by  law  limited  the  tenure  of  certain  officers 
to  the  term  of  four  years,  3  Story,  1790;  but  expressly  providing 
that  the  officers  shall,  within  that  term,  be  removable  at  pleasure; 
which,  of  course,  is  without  requiring  any  cause  for  such  removal. 
The  clerks  of  Courts  are  not  included  within  this  law,  and  there  is 
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no  ezpien  limitation  in  the  Copstitution,  or  laws  of  Coiigress,  npon 
the  teniure  of  the  office. 

All  offices,  the  (enure  of  which  is  not  fixed  by  the  Constitution  or 
limited  by  law,  must  be  held  either  during  good  Dehi»Tiour,.or  (which 
is  tibe  same  thing  in  contemplation  of  law)  durinp;  the  life  of  the  in- 
cumbent ;  or  must  be  held  at  the  will  and  discretion  of  some  depart- 
ment of  die  goveinment,  and  subject  to  removal  at  pleasure. 

It  cannot,  for  a  momeni,  be  admitted,  that  it  was  the  intention  of 
the  Constitution,  that  those  offices  which,  are  denominated  inferior 
offices  should  be  held  during  life.  And  if  removable  at  pleasure,  by 
whom  is  siich  removal  to  be  made.  In  the  absence  of  all  constitu- 
tional provirion,  or  statutory  regulation,  it  would  seem  to  be  a  soimd 
and  necessary  nile,  to  consider  the  power  of  removal  as  incident  to 
the  power  of  appointment  This  power  of  removal  from  office  was 
a  subject  much  disputed,  and  upon  which  a  great  diversity,  of  opi- 
nion was  entertained  in  the  early  history  of  this  government.  This 
related,  however,  to  the  power  of  the  President  to  remove  officers 
appointed  with  the  concurrence  of  the  Senate  :  and  the  greatquestion 
was,  whether  the  removal  was  to  be  by  the  President  alone,  or  with 
the  concurrence  of  the  Senate,  both  constituting  the  appointing  power. 
No  one  denied  the  power  of  the  President  and  Senate,  jointly,  to  re- 
move, where  Qic  tenure  of  the  office  was  not  fixed  by  thie  Constitu- 
tion ;  which  was  a  full  recognition  of  the  principle  that  the  power  of 
removal  was  incident  to  the  poWer  of  appointment  But  it  was  very 
early  adopted,  as  the  practical  construction  of  the  Constitution,  that 
this  power  was  vested  in  the  President  alone.    And  such  would  ap- 

Cto  have  been  the  legislative  construction  of  the  Constitution, 
in  the  organization  of  the  three  great  departments  of  state,  war, 
and  treasury,  in  the  year  17^9,  provision  is  made  for  the  appoint- 
ment of  a  subordinate  officer  by  the  head  of  the  department,  "^ho 
should  have  the  charge  and  custody  of  the  records,  books,  and  papers 
appertaining  to  the  office,  when  the  head  of  the  department  should 
be  removed  firom  the  office  of  the  President  of  the  United  States.  1 
Story,  5.  31.  47,  When  the  navy  department  was  established  in  the 
year  1798, 1  Story,  498,  provision  is  made  for  the  charge  and  cus- 
tody of  the  books,  records, and  documents  of  the  department,  incase 
of  vacancy  in  the  office  of  secretary,  by  removal  or  otherwise.  It  is 
not  here  is^,  by  removal  by  the  President,  as  is  done  with  respect 
to  the  heads  ot  the  other  aepartments ;  and  yet  there  can  be  no 
doubt  that  he  holds  his  office  by  the  same  tenure  a&  the  other  secre- 
taries, and  is  remoy^able  by  the  President  The  change  of  phrase- 
oloffy,  arose,  probably,  from  its  having  become  the  settled  and.  well 
muterstood  construction  of  the  Constitution,  that  the  power  of  re- 
moval was  vested  in  the  President  alone,  in  such  cases ;  although 
the  appointment  of  the  officer  was  by  the  President  and  Senate. 

In  ail  these  departments  power  is  given  to  the  secretary,  to  ap- 
point all  necessary  clerks-,  1  Story,  48;  and  although  no  power  to  re- 
move is  expressly,  given,  yet  there  can  be  no  doubt,  that  these  clerks 
ludd  their  office  at  the  wUl  and  discretion  of  the  head  of  the  depart- 
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mept.  It  would  be  a  most  extraoidinary  construction  of  the  law, 
that  all  these  offices  were  to  be  held  during  life,  which  must  inevi- 
tably follow,  unless  the  incumbent  was  removable  at  the  discretion 
of  the  head  of  the  department :  the  President  has  certainly  no  power 
to  remove.  These  clerks  fall  under  that  class  of  inferior  officers,  the 
appointment  of  which  the  Constitution  authorizes  Congress  to  vest  in 
the  head  of  the  department.  The  same  rule,  as  to  the  power  of  re- 
moval, must  be  applied  to  offices  where  the  appointment  is  vested  in 
the  President  alone.  The  nature  of  the  power,  and  the  control  over 
the  officer  appointed,  does  not  at  all  depend  on  the  source  from  which 
it  emanates.  The  execution  of  the  power  depends  upon  the  autho- 
rity of  law,  and  not  upon  the  agent  who  is  to  administer  it.  And 
the  Constitution  has  authorized  Congress,  in  certain  cases,  to  vest  this 
poorer  in  the  President  alo.ne,  in  the  Courts  of  law,  or  in  the  heads 
of -departments;  and  all  inferior  officers  appointed  under  each,  by 
authority  of  law,  must  hold  their  office  at  the  discretion  of  the  ap- 
pointing power.  Such  is  the  settled  usage  and  practical  construction 
of  the  Constitution  and  laws,  under  which  these  offices  are  held. 
The  tenure  of  ancient  common  law  offices,  and  the  rules  and  princi- 
ples by  which  they  are  governed,  have  no  application  to  this  cdse. 
The  tenure  in  those  cases  depends,  in  a  great  measure,  upon  ancient 
usage.  But  with  us,  there  is  no  ancient  usage  which  can  apply  to 
and  govern  the  tenure  of  offices  created  by  our  Constitution  and 
laws.  They  are  of  recent  origin,  and  must  depend  entirely  upon  a 
just  construction  of  our  Constitution  and  laws.  And  the  like  doc- 
trine is  held  in  the  EngUsh  Courts,  where  the  office  is  not  an  ancient 
comihon  law  office,  but  of  modem  origin,  under  some  act  of  parlia- 
ment. In  such  a  case,  the  tenure  of  the  offioe  is  determined  by  the 
meaning  and  intention  of  the  statute.  The  case  of  Smyth  vs.  Latham, 
9  Biiig.  672,  was  governed  by  this  rule.  The  office  in  question  was 
that'of  pay mc^ster,  appointed  imder  an  act  of  parliahient ;  and  the 
Court  said :  This  is  not  an  ancient  common  law  office,  the  tenure  of 
which  is  to  be  governed  by  ancient  usage ;  and  the  question  is  no 
more  than  an  inquiry  into  the  meaning  and  intention  of  the  statute 
Uself:  and  that.by  the  legal  construction  of  the  act  of  parliament,  the 
tenure  of  the  office  was  during  pleasure ;  and  that  the  new  appoint- 
ment was  of  itself  a  revocation  of  the  first. 

And  the  same  nile  has  governed  the  decisions  of  the  State  Courts 
in  this  country,  whenever  the  power  of  appointment  and  tenure  of 
Qffice  has  been  drawn  into  cUscussion.  The  questions  have  been 
governed  by  the  construction  given  to  the  constitution  and  laws  of 
the  state  where  they  arose. 

The  case  of  Avery  vs.  The  Inhabitants  of  Tyringham,  3  Mass. 
177,  falls  within  this  class  of  cases.  The  Chief  Justice  there  says, 
it  is  a  general  rule,  that  an  office  is  held  at  the  wilt  of  either  party ; 
unless  a  different  tenure  is  expressed  in  the  appointment,  or  is  bn- 
plied  by  the  nature  of  the  office,  or  results  from  ancient  usage.  The 
office  held  by  the  petitioner  clearly  falls  within  neither  of  tb^ 
exceptions,  and  of  course  comes  within  the  general  rule,  wd  is  held 
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at  the  will  of  either  party.  The  petitioner  would  doubtless  claim 
the  right  to  resign  the  elerk^p  if  he  chose  so  to  do.  And  the 
Court  had  a  right  to  put  an  end  to  it,  at  its  election. 

The  same  principle  governed  thQ  Supreme  Court  of  Pennsylvania, 
in  the  case  of  Leghman  t^.  Sutherland,  3  Serg.  and  Rawle,-145. 
The  q[Uestion  there  turned  upon  the  construction  of  the  Constitution 
and  law  of  Pennsylvania.  By  the  Constitution  of  1790,  it  is  pro* 
vided  that  the  governor  shall  appoint  all  officers,  whose  office  is 
established  by  the  Constitution,  or  slvall  be  established  by- law ;  and 
whose  appointments  are  not  otherwise  provided  *  for.  And  the 
Court  said,  <<  The  Constitutioa  is  silent  as  to  die  removal  of  officers. 
Yet  it  has  been  generally  suppose^  that  the  power  of  removal  rested 
with  the  governor,  except  in  those  cases  where^the  tenure  was 
during  good  behaviour:"  clearly  recognising  the  principle,  that 
the  power  of  removal  was  incident  to  the  power  of  appointment,  in 
the  absence  of  all  constitutional  or  legislative  provision  on  the  sub- 
ject The  case  of  Hoke  vs.  Henderson,  4'  Devereux,  1,  decided  in 
the  Supreme  Court  of  North  Carolina,  is  not  at  all  in  conflict  with 
the  doctrine  confined  in  the  cases  referred  to.  That  case,  like  the 
others,  turned  upon  the  Constitution  and  laws  of  North  Carolina ; 
and  by  the  express  terms  of  the  law,  the  tenure  of  the  office  was  ' 
during  good  behaviour ;  and  was,  of  course,  governed  by  very  dif- 
ferent cQn3iderations  from  those  which  apply  to  the  case  now  before 
the  Court 

The  law  giving  the  District  Courts  the  power  of  appointing  their 
own  Clerks,  does  not  prescribe  any  form  in  which  this  shall  be  done. 
The  petitioner  alleges  that  he  has  heard  and  believes  that  Judge 
Lawrence  did,  on  the  18th  day  of  May,  1838,  execute  and  deliver  to 
John  Winthrop,  a  commission  or  appointment  as  clerk  of  the  District 
Court  for  the  eastern  district  of  Louisiana,  and  that  he  entered  upon 
the  duties  of  the  office,  and  was  recognised  by  the  judge  as  the  only 
legal  clerk  of  the  District  Court.  And  in  addition  to  this,  notice 
was  given  by  the  judge  to  the  petitioner,  of  his  removal  from  the 
office  of  clerk,  and  the  appointment  of  Winthrop  in  his  place ;  all 
which  was  amply  sufficient,  if  the  office  was  held  at  the  discretion 
of  the  Court  The  power  vested  in  the  Court  was  a  continuing 
power ;  and  the  mere  appointment  of  a  successor  would,  per  se,  be 
a  removal  of  the  prior  incumbent,  so  far  at  least  as  his  nghts  were 
concerned.  How  far  the  rights  of  third  persons  may  be  affected  is 
unnecessary  now  to  consider.  There  could  not  be  two  clerks  at  the 
same  time.  The  offices  would  be  inconsistent  with  each  other,  and 
could  not  stand  together.  If  the  power  to  appoint  a  clerk  was 
vested  exclusively  in  the  District  Court,  and  the  office  was  held 
at  the  discretion  of  the  Court,  as  we  think  it  was ;  then  this  Court 
can  have  no  control  over  the  appointment  or  removal,  or  entertain 
any  inquiiry  into  the  grounds  of  removal  If  the  judge  is  chargeable 
with  anv  abuse  of  his  power,  this  is  not  the  tribunal  to  which  he  is 
amenable :  and  as  we  have  no  right  to  judge  upon  this  matter,  or 
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power  to  afford  redress  if  any  is  required,  we  abstain^  fiom  ezpress- 
inffany  opinion  upon  that  part  of  tne  case. 
ThB  motion  is  accordingly  denied. 

On  consideration  of  ttus  inptiop,  and  of  the  arguments  of  counsel 
thereupon,  had,  as  well  in  support  of  as  against  the. motion,  it  is 
now  here  considered,  ordered,  and  adjudged,  by  this  Court,  diat  the 
said  motion  be,  and  the  same  is,  hereby  overruled ;  and  that  the 
said  mandamus  or  rule  prayed  for  be,  and  the  same  is,  hereby 
denied. 
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William  B.  Bend  vs.  Jssss  Hott. 

TlMjpiiintifl^MtlieiidpoiterofiMainiiiefdi^^  the  mbm  at  the 

enHomhoiiie  in  New  York,  oo  tfie  S9th  of  March,  1887,  aa  caaea  anntaining  cotton 
gbvea.  He  gaire  a  bond  for  the  dotiei,  pajaUe  on  the  S71h  of  Jnne,  1838.  In  1838, 
it  waadtaooteied  that  oneof  the  caae8,No.  45,  oontatned  alk  hoae,  and  not  cotton  glovea. 
The  plaintiff  paid  the  bond  to  the  collector,  under  protect ;  and  claimed  from  tfie  Comp- 
troller of  the  treasnry,  to  be  releaaed  from  the  payment  of  the  dntiea  on  caae  No.  45, 
alleging,  that  aa  dlk  hoae,  ibejr  were  net  liable  to  duty  under  the  act  of  CopgrMi  of  I4th 
July,  1833.  The  plaintiff  inatituted  a  anit  againat  the  collector,  to  recover  badL  the  dutiea 
80  paid  by  hnn.  Held,  that  the  auit  could  not  be  auatained,  after  ao  long  a  time  from  the 
entry  of  the  roerchandiae.  Held,  that  silk  hoae,  and  all  manufiusMires  of  silk,  of  which 
silk  ia  the  component  material  of  chief  value,  coming  from  thia  side  of  the  Cape  of  Good 
Hope,  except  sewing  siDt,  are  free  of  duty. 

Even  Courta  of  Equity  will  not  interfere  to  assist  a  party  to  obtain  redress  for  an  injuiy 
which  he  might,  by  ordinary  diligence,  have  avoided.  And,  a  fortiori,  a  Court  of  law 
ought  not,  when  the  other  party  has  by  his  very  acts  and  omissions  lost  his  own  proper 
ri^ts  and  advantages. 

A  collector  is  generally  liable  in  an  action  to  recover  back  an  exceas  of  duties  paid  to  him 
aa  collector,  whoi  the  duties  have  been  illegally  demanded,  and  a  protest  of  the  iUagality 
has  been  miade  at  the  time  of  payment,  or  notice  given  that  the  party  meana  to  contest 
the  daim.  Nor  ia  there  any  iotM  that  a  like  action  generally  liee,  where  the  exceas  of 
duties  has  been  paid  under  a  mistake  of  foct,  and  notice  thereof  has  been  given  to  the 
collector  before  be  has  paid  over  tfie  money  to  the  government 

ON  a  certificate  of  division  of  opinion  from  Circuit  Court  of  the 
United  States,  for  the  southern  dis^t  of  New  York. 

This  suit  was  originally  instituted  in  the  Superior  Court  of  New 
York,  and  was  afterwards  brought  before  the  Circuit  Court  of  the 
southern  district  of  New  York,  by  a 'certiorari  An  action  of  as- 
sumpsit was  instituted  against  the  collector  of  the  port  of  New 
York,  to  recover  the  sum  of  one  hundred  and  twentj^'-seven  dollars, 
paid  to  him  by  the  plaintiff,  for  the  importatipn  of  sUk  hose.  The 
duty  was  levied  at  the  rate  of  twenty-five  per  centum  ad  valorem, 
**  as  hosiery,''  under  the  second  article  of  the  second  section  of  the 
act  of  Congress  of  14th  July,  1832,  entitled  <<  an  act  to  alter  and 
amend  the  several  acts  imposing  duties  on  imports.''  '^ 

Upon  the  trial  it  was  proved,  that  on  the  29th  of  March,  1837, 
the  plaintiff  made  an  entry  at  the  customhouse  in  New  York,  of 
eight  cases  of  cotton  gloves,  and  that  the  duty  was  levied  on  each  of 
the  eight  packages  of  twenty-five  per  centum  ad  valorem;  for  which 
duty,  with  the  duties  on  other  goods,  the  plaintiff  gave  a  bond  for 
two  hundred  and  ninety-four  dollars,  payable  on  the  27th  June, 
1838. 

The  plaintiff  on  making  the  entry,  made  the  usual  affidavit  to 
the  truth  of  the  invoice  add  bill  of  lading  produced  by  him,  and 
that  the  invoice  produced  by  him  was  the  true  invoice  of  the  cost 
of,  the  goods,  and  that  if  any  error  was  discerned  in  the  invoice 
or  cost  of  the  goods,  he  would  inunediately  make  the  same  known 
to  the  collector. 

.It  was  proved,  that  in  the  yei^  1838,  it  was  discovered 4hat  case 


ft64  STJPJIEME  COURT. 

[¥^i|liam  B.  Band  m.  Je«rHbjt] 

Ne.  45>  on^  of  the  packages  in*  the  invoice^  did  not  contain  cotton 
gloves,  bu^. actually  contained  9il^  hose^  and  that  one  hundred  and 
,twenty-seven  dollars  and  ninety-two  cents,  were  bonded  by  the  plain* 
tijflf,  under  the  belief  that  the  case  contained  cotto^  gloves.  On  the 
28^1  J^une,  1838,  the  plaintiff  Served  a  protest  on  the  collector, 
against  the  payment  of  the  bond  given  to  secure  the  duties.  The 
l^rotest  stated,  that  the  bond  had  been  given  under  a  clear  misap- 

}>rehension  of  the  nature  of  the  goods,  and  claimed  a  deduction 
romihe  bond  of  the  amount  of  the  estimated  duties  on  box  No.  45, 
siipposing  the  box  to  contain  cotton  gloves. 

The  plaintiff  had  previously  requested  the  compfToller  of  the 
treasury  to  release  him  from  the  payment  of  the  duties;  and  the 
comptroller  in  reply,  refused  to  correct  "errors  in  fact." 

On  the  trial  of  the  cause,  the  collector  introduced  and  read  to  the 
jury,  to  show  the  habitually  loose  manner  in  which  the  plaintiff 
transacted  his  business,  an  affidavit  made  by  the  plaintiff  on  the 
25th  of  April,  1838. 

The  affidavit  stated,  <^that  on  the  27th  day  of  March,  1837,  he 
imported  in  the  ship  Roscoe,  from  Liverpool,  eight  cases  and  casks 
of  hosiery  and  gloves,  marked  B  38  to  45,  owned  by  Barker  and 
Adams,  manufacturers  of  Nottingham,  England,  and  consigned  by 
them  to  him,  the  said  William  B.  Bend,  for  sale ;  that  his  Clerk  not  being 
able  to  ascertain  from  the  wording  of  the  invoice,  which  packages 
contained  gloves,  and  which  hosiery,  ^nd  knowing  that  cotton  gloves 
and  cotton  hosiery  paid  the  same  duty,  he  entered  them  all  upon 
arrival  at  the  customhouse,  in  the  post  of  New  York,  as  cotton 
gloves ;  that  a  duty  of  twenty-five  per  centum  was  charged  upon 
3iem  by  tfce  collector  of  the  paid  port,  and  that  he,  the  said  Bend, 
gave  bonds  to  the  said  collector,  to  pay  the  said  duties ;  that  on  ex- 
amination of  the  goods  contained  in  one  of  the  aforesaid  cases, 
marked  B  45,  he  found  them  to  be  spun  silk  hoisery,  and  not  cotton 
gloves,  as  entered  by  him  at  the  customhouse ;  and  furthermore, 
that  the  goods  are  called,  upon  the  original  invoice,  passed  at  the 
customhouse,  "spun  knots ;'^  a  term  which  is  well  known  in  the 
trade  to  be  applied  to  hosiery  of  silk  only :  and  that  he  v^Uy  be- 
lieves the  error  of  entering  the  said  case,  and  paying  duty,  arose  from 
the  ignorance  of  his  clerk  who  made,  the  entry;  that  he,  the  said 
Bend,  did  not  upon  this,  nor  does  he  upon  any  occasion,  examine 
whether  the  customhouse  entries,  made  by  the  suid  clerk,  are  cor- 
tect.  And  the  said  William  B.  Bend,  further  maketh  oath,  that  he 
has  never  sold  any  part  of  the  said  case,  B  45,  and  that,  to  the  best 
of  his  knowledge  and  belief,  nothing  has  been  ever  taken  ftom  or 
added  to  it,  but  that  it  is  in  every  respect  in  the  same  condition  as 
it  was  when  he  received  it'^ 

It  was  also  proved,  that  the  package  No.  45,  was  never  in  the 

custody  of  the  collector,  nor  subjected  to  the  examination  of  the 

public  appraisers;  and  that  the  first  intimation  the  collector  had  that 

it  pontained  silk,  Tf  as  in  March  or  April,  1838. 

It  was  also  proved,*  that  the  mercnandise  contained  in  the  pack- 
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affe  Np.  45,  was  silk  hose,  made  odT  the  tow  of  silk,  a  coarse  (iaaht> 
of  Mlk,  but  still  silk,  sometimes  caUed  sponged  silk;  and  that  the 
said  merchandise  was  well  known,  in  coLimerce,  under  the  deno* 
mination  of  hosiery. 

Upon  the  foregoing  evidence,  given  during  the  progress  of  the 
trial,  the  following  points  were  presented  on  the  part  of  the  do* 
fendknt,  for  tlie  opinion  of  the  judges,  on  each  of  which  the  judges 
were  divided  in  opinion. 

1.  Whether,  assuming  that  an  excess  of  duties  was  paid  ^y 
mistake,  und^r  the  facts  above  stated  to  the  collector,  on  the  before 
mentioned  package,  No.  45,  the  plaintiff,  imder  the  said  facts,  is  en- 
titled to  recover  back  such  excess,  in  a  personal  action  against  the 
collector  ? 

2.  Whether  the  said  silk  hose  was  subject  to  the  payment  of  the 
duty  imposed  on  <<  hoisery"  by  the  second  clause  of  the  second  sec- 
tion of  the  act  of  July  14th,  1832,  entitled  ^<an  act  to  alter  and 
amend  the  several  acts  imposing  duties  on  imports ;"  or  whether, 
as  manufactures  of  silk,  not  being  sewing  silk,  the  goods,  wares, 
and  merchandise,  contained  in  said  package.  No.  45,  were  exempted 
from  the  payment  of  duty  by  the  fourth  section  of  die  act  of  Af  arch 
2d,  i83d,  entitled  <'  an  act  to  modify  the  act  of  the  fourteenth  of 
July,  one  thousand  eight  hundred  and  thirty-two,  and  all  odier  acts 
imposing  duties  on  imports  ;'^  which  declares  that  all  manufiictures 
of  silk,  or  of  which  silk  is  the  component  material  of  chief  value, 
coming  from  this  side  of  the  Cape  of  Good  Hope,  except  sewing 
silk,  shall  be  free  ? 

Which  said  points,  upon  which  the  disagreement  happened,  are 
stated  under  the  direction. of  the  judges  of  the  said  Court,  at  the 
request  of  the  counsel  for  the  parties  in  the  cause,  and  ordered  to 
be  certified  unto  the  Supreme  Court  of  the  United  States,  at  the 
next  session. 

The  case  was  argued  by  Mr.  Raymond  and  Coxe,  for  the  plain- 
tiff; and  by  Mr.  Grundy,  the  Attorney  General  of  the  United  States, 
for  the  defendant. 

Mr.  Justice  Stobv  delivered  the  opinion  of  the  Court — 
This  case  comes  before  us  upon  a  certificate  of  division  of  opinion 
of  the  judges  ot  the  Circuit  Court  of  the  southern  district  of  New 
York.  The  ori^ai  suit  was  assumpsit  to  recover  back  from  the 
defetidant,  who  is  the  collector  of  the  port  and  ilistrict  of  New  York, 
a  sum  of  money  paid  as  duties  upon  certain  Imported  goods,  upon 
flie  ground  that  they  were  not  liable  to  duty  Upon  the  trial  it 
appeared,  that  on  the  29th  of  March,  1837,  an  entry  was  made  by 
the  plaintiff,  as  consignee,  at  the  customhouse  of  New  York,  of 
eight  cases  of  cotton  gloves,  marked  B,  mmibered  from  38  to  45,  as 
imported  from  Liverpool,  England.  The  case,  number  43,  was 
desig^ted  on  the  invoice  to  be  examined,  and  was  passed  as  cor- 
rect ;  whereupon  the  duty  was  levied  upon  each  of  tne  eight  pack* 
Vol.  XIII.— Z  34 
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ag0  tit  25  per  centum  ad  valorem,  as  being  cotton  gloves ;  which 
duty  was  seciured  by  a  bond,  which  became  due  on  the  27th  of 
June,  1838.  Upon  making  the  entry,  the  invoice  of  the  goods  was 
produced,  and  the  comnion  oath  on  such  occasions  taken  and  sub- 
scribed in  the  form  prescribed  by  law.  It  was  proved,  that  in  the 
year  1838,  it  was  discovered  by  tfie  plaintiff,  that  the  case  numbered 
4$  did  not  contain  cotton  gloves,  but  actusdly  contained  silk  hose: 
and  that  the  plaintiff  had  paid  9127  98  for  duties,  under  the  beUef 
that  the  packa^  contained  cotton  gloves.  On  the  25th  of  April, 
1838,  the  plaintiff  addressed  a  letter  to  the  comptroller  of  the  trea- 
sury, requesting  to  be  released  front  the  payment  of  the  duty.;  to 
which  the  comptroller  replied  on  the  27th  of  the  same  month,  re- 
fusing to  do  so,  upon  the  ground  that  whether  the  goods  were  com- 
Eosed  of  silk  or  of  cotton  was  clearly  a  matter  of  fact,  and  should 
ave  been  settled  before  the  removal  of  the  goods  from  the  custom- 
house ;  and  that  he  did  not  feel  authorized  to  make  the  plaintiff's 
case  an  exception  to  the  uniform  and  long  establishjed  rule  of  the 
department,  by  pfermitt'mg  a  revision  of  the  entry.  On  the  26di  of 
June,  1838,  tbB  plaintiff  addressed  a  letter  to  the  defendant,  inform- 
ing hun  that  no  duties  were  payable  on  the  goods ;  and  that  in  pay- 
ing the  amount  he  should  do  it  under  protest,  reserving  his  legal 
ri^ts.  It  was  further  proved,  that  the  package  number  45  never 
was  in  the  custody  of  the  collector,  nor  subjected  to  the  examination 
of  the  public  appraisers ;  and  that  the  first  intimation  that  the  col- 
lector had,  that  it  contained  silk  hose,  was  in  March  or  April,  1838. 
The  merchandise  contained  in  the  package  number  45  was  siU^  hose 
made  of  the  tow  of  silk,  a  coarse  quality  of  silk,  but  still  silk,  some- 
times called  sponged  silk  *,  and  was  well  known  in  commerce  under  the 
denomination  of  hosiery.  An  affidavit  of  the  plaintiff  was  read  in 
evidence  by  the  defendant,  to  show  the  habitually  loose  manner 
in  which  the  plaintiff  transacted  his  business  with  the  customhouse ; 
and  in  which,  among  other  things,  the  plaintiff  attributed  die  error 
in  the  entry  at  the  customhoute  to  the  ignorance  of  his  own  derk  in 
making  the  entry,  and  not  being  able  to  iinderstand,  from  the  wording 
of  the  mvoice,  which  packages  contained  gloves,.and  which  hosiery. 
Upon  this  evidence  the  following  points  were  presented  by  the 
defendant  for  the  opinion  of  the  judges,  on  each  of  which  the  judges 
were  divided  in  opmion.  1.  Whether,  assuming  that  an  excess  of 
duties  was  paid  by  mistake,  under  the  facts  above  stated,  to  thef 
collector,  on  the  before  mentioned  package  number  45,  the  plaintiff, 
under  the  said  &cts,  is  entitled  to  recover  back  such  excess  in  a  per- 
sonal aiction  against  the  collector.  2.  Whether  the  said  silk  hose 
was  subject  to  the  payment  of  duty  imposed  on  hosiery  by  the 
second  clause  of  the  second  section  of  the  act  of  the  14th  of  July, 
1832,  ch.  224,  entitled,  <<  An  act  to  alter  and  amend  the  several  acts 
imposing  duties  on  imports ;''  or  whether,  as  manufactures  of  silk^ 
not  being  sewing  silk,  the  same  were  exempted  from  the  payment 
of  duty  by  ^the  fourth  section  of  the  act  of  the  2d  of  March,  1833, 
entitled,  ftc.,  ch.  354,  which  declares  that.  aU  manufactures  of  silk,  or 
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of  which  silk  is  the  component  material  of  chief  value,  coming  from 
this  side  of  the  Cape  of  Good  Hope,  except  sewing  silk,  shall  be  free. 

As  to  the  first  question,  there  is  no  doubt  that  the  collector  is 
generally  liable  in  an  action  to  recover  back  an  excess  of  duties  paid 
to  him  as  collector,  where  th^  duties  have  been  illegally  demanded, 
and  a  protest  of  the  illegality  has  been  made  at  thb  time  of  the  pay- 
ment, or  notice  then  given  that  the  party  means  to  contest  Hie  claim ; 
whether  he  has  paid  over  the  money  to  the  government  or  not 
Nor  is  there  any  doubt  that  a  like  action  generally  Ues  where  the 
excess  of  duties  has  been  paid  under  a  mistake  of  fact,  and  notice 
thereof  has  been  given  to  th^  collector  before  he  has  paid  over  the 
money  to  the  government.  Both  of  these  propositions  are  fully 
discussed  and  decided  in  the  case  of  Elliot  vs.  Swartwout,  10  Peters* 
R.  137;  and  if  the  present  point  involved  nothing  more,  there 
would  be  no  substantial  ground  of  controversy.  But  Siere  are  other 
ingredients  in  the  present  case. 

The  goods  were  actually  entered  by  the  plaintiff  at  the  custom- 
house, by  a  particular  descuption — that  of  cotton  goods ;  und  he 
then. swore  that  the  invoice  then  produced  by  him  was  the  true 
invoice  received  by  him,  and  that  the  entry  contained  a  just 
and  true  account  of  the  same  goods ;  and.  upon  the  faith  of  that 
entry  and  oath,  the  goods  were  actually  dehvered  to  him  by  the 
collector  without  any  examination  whatsoever.  No  notice  was 
{[iven  to  the  collector  of  any  mistake  until  nine  or  ten  months 
afterwards,  when  the  government  was  no  longer  in  a  condition 
to  ascertain  the  real  state  of  the  facts ;  and  when,  of  course,  it 
was  compelled  to  rely  exclusively  upon  the  evidence  furnished  by 
the  plaintiff  Now,  ceirtainly,  it  was  the  duty  of  the  plaintiff,  before 
making  the  entry  at  the  customhouse,  to  have  exercised  due  dili- 
gence in  examining  his  papers,  and  ascertaining  the  true  state  of  the 
facts,  before  he  undertook  to  verify  them  under  the  ^olemnitjr  of  an 
oath.  That  he  was  grossly  negligent  in  this  particular  is  plam  from 
his  own  showing ;  and  that  the  loss,  if  any  has  accrued  to  him,  has 
accrued  from  his  negligence  and  inattention  to  his  dutjr,  is  equally 
clear.  The  Question  then  arises,  whether  this  action  is  maintain- 
able, not  under  ordinary  circumstances  of  innocent  mistake,  but 
under  circumstances  of  culpable  negligence  on  the  part  of  the  plain- 
tiff, and  when  the  government  can  no  longer  be  replaced  in  the  samr 
situation  in  which  it  stood  at  the  time  of  the  original  transaction. 
Upon  the  best  consideration  which  we  caa  give  to  the  subject,  we 
are  of  opinion,  (hat  the  action,  under  such  ciicumstances,  is  not  main- 
tainable. If  a  different  rule  were  to  prevail,  the  whole  policy  of  the 
laws  for  the  collection  of  duties  would  be  broken  in  upoor;  there 
would  be  no  certainty  whatsoever  as  to  the  amount  or  receipt  of  the 
revenue;  and  the  ^ssest  evasions  and  frauds  might  be  practised 
with  perfect  impumty.  Instead  of  the  invoke  or  entry,  with  the 
accompanying  oath  of  the  party,  furnishing  the  Just  means  of  apoar- 
taining  the  nature,  and  quality,  and  character  ofttie  goods  imp<»ted, 
imd  the  amount  of  duties  payable  thereon;  every  tiling  would  be 
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left  loose,  and  open,  in  case  of  contest,  to  the  uncertain  evidence  to 
be  produced  before  successive  juries.  The  whole  system  of  guards 
introduced  into  the  revenue  laws,  for  the  purpose  of  ascertaining  the 
nature,  qusdity,  description,  and  value  of  imported  goods,  would  in 
a  ^ort  time,  amount  to  little  more  than  forms,  as  vexatious  as  they 
would  be  inefficacious.  The  act  of  1823,  ch.  149,  in  amendment 
of  the  former  acts  for  the  collection  of  duties,  maniife^tly  lays  great 
stress  on  the  invoice,  produced  at  the  time  of  the  entry  of  the  goods 
at  the  customhouse,  and  the  accompanying  oath  of  the  importer;  as 
the  truest  and  best  means  of  ascertaining  the  nature,'  and  quality, 
and  values  of  the  goods,  and  the  basis  of  the  duties  to  be  charged 
thefeon ;  as  is  apparent  from  the  series  of  sections  from  the  fourth 
to  the  fifteenth  sections.  Invoices  duly  verified  and  authenticated, 
are  deemed  a  sufficient  title  to  entry ;  while  others,  not  so  verified 
and  authenticated,  are  declared  to  be  deemed  to  be  suspected,  and 
liable  to  be  treated  in  the  same  manner  as  fraudulent  invoices.  And 
the  23d  section  of  the  act  provides,  that  when  goods  are  admitted  to 
ah  entry  upon  invoice,  the  collector  shall  certify  the  same  under  his 
official  seal ;  and  no  other  evidence  of  the  value  of  such  goods  shall 
be  admitted  on  the  part  of  the  owner  in  any  Court  of  the  United 
States,  except  in  corroboration  of  such  entry.  It  seems  difficult  to 
resist  the  conclusion,  that  thouj^  the  language  of  this  section  is  con- 
fined in  its  terms  to  the  invoice  value  of  the  goodis,  because  the 
duties  were  to  be  calculated  ad  valorem  thereby,  yet  that,  consist- 
ently with  its  professed  objects,  it  ought  to  be  deemed  equally  con- 
clusive as  evidence  of  the  nature,  quality,  and  description  of  the 
goods.  At  all  events,  it  would  seem  to  be  against  the  whole  policy 
of  the  act,  as  well  as  of  the  other  acts  of  Congress  respecting  the 
collection  of  the  revenue,  to  permit  a  man  to  enter  packages  of 
goods  by  one  description,  under  his  ^lemn  oath,  and  thus  to  with- 
draw them  from  the  custody  of  the  collector^  without  any  examina- 
tion of  t^e  contents  of  the  packages;  and  afterwards  to  insist  upon 
anoAer  description  totally  different,  and  thereby  to  change  the  rate 
of  duties,  or  to  claim  an  exemption  from  all  duties.  The  public  in- 
conveniences attendant  upon  such  a' practice,  would  alone  be  suffi- 
cient to  repel  any  presumption  that  Congress  intended  to  authorize 
it,  unless  there  were  some  explicit  provision  in  favour  of  it ;  and  the 
uniform  course  of  the  government  to  disallow  it,  furnishes  strong 
evidence  that  the  true  construction  of  the  act  does  not  justify  the 
practice.  The  consignee  had  his  choice  at  the  time  of  the  entry, 
either  to  rely  on.  his  invoice,  or  to  have  the  contents  of  each  pack- 
age examined.  He  chose  the  former ;  and  the  latter  is,  on  the  part 
01  the  government,  no  longer  practicable — at  least  not  so  far  as  to 
be  satislactory  or  certain  in  its  results.  The  error,  if  any  there  has 
been,  has  arisen,  as  we  have  already  stated,  from  his  own  culpable 
negligence ;  and  Courts  of  justice  do  not  sit  for  the  purpose  of  aid- 
ing mose  who  seek  redress  for  supposed  mischiefs  resulting  firom 
such  negligence.  Even  Courts  of  equity  will  not  interfere  to  assist 
a  party  to  obtain  redress  for  an  injur'^  which  he  might  by  ordinary. 
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diligence  have  avoided;  and,  a  fortiori,  a  Court  of  law  otiffht  no^ 
where  the  other  party  has,  by  the  very  acts  or  omidsious,  lost  l^. 
own  proper  ri^ts  or  advantages. 

No  case  has  been  cited,  am,  none  has  come  to  our  knowledg^^ 
where  an  actidb  has  been  maintained  at  law,  under  circumstances 
like  the  present ;  where  money  lias  been  sought  to  be  recovered  for 
a  mistake  of  fistct.oocasioned  by  the  culpable  negligence  of  the  plain* 
tiff,  and  where  the  retaining  of  it  oil  the  other  side  is  not  unconscien- 
tious. The  case  here  cannot  be  better  than  it  would  have  been,  if 
the  plaintiff  had  refused  to  pay  the  duty  bond ;  and,  to  an  action 
on  the  bond,  he  had  pleaded  in  his  defence  the  very  matters  now 
insisted  on.  It  wo.uld  certainly  have  been  difficult  to  havQ  firuned 
a  plea  to  sustain  such  a  defence  in  point  of  law.  If  the  objection 
were  to  be  insisted  on,  that  would  seem  to  have  been  as  proper  a 
mode  of  meeting  it  as  could  have  been  devised ;  though,  looking  to 
the  penal  consequences  of  not  paying  a  duty  bond,  as  it  withdraws 
firom  the  party  all  future  credit  at  the  customhouse  while  it  conti- 
nues, we  do  not  say  that  the  present  mode  may  not  also  be  appropriate. 
Lord  Mansfield,  in  Moses  vs.  Macfarlan,  2  Burr.  R.  1005.  1012, 
speaking  of  an  action  for  money  had  and  received,  observed  that  it 
lies  for  money  paid  by  mistake,  or  upon  a  consideration  which  hap- 
pens to  fail,  or  for  money  got  through  imposition,  (express  or  im- 
plied,) or  extortion,  or  oppression,  or  an  undue  advantage  tdken  of 
the  plaintiff's  situation,  contrary  to  laws  made  for  the  protection  of 
persons  under  such  circumstances.  And  he  added,  in  one  word,  the 
^ist  of  the  action  is,  that  the  defendant,  under  the  circumstances  of 
the  case,  is  obliged,  by  the  ties  of  natural  justice  and  equity,  tb  re- 
fund the  money.  In  Bize  V3.  Dickason,  1  Term  Rep.  285,  he  also, 
said :  The  rule  has  always  been,  that  if  a  man  has  actually  paid 
what  the  law  wOuM^not  have  compelled  him  to  pay,  but  what  in 
equity  and  conscience  he  ought,  he  cannot  recover  it  back  again: 
But  where  money  is  paid  under  a  mistake,  which  there  was  no. 
ground  to  claim  in  conscience,  the  partjr  may  recover  it  back  again 
by  this  kind  of  action.  Now,  admitting  the  entire  correctness  of 
this  doctrine  in  its  fuU  extent,  (and  no  more  than  general  truth  can 
be  imputed  to  it,)  it  leaves  the  whole  matter  open  upon  which  the 
present  controversy  turns ;  and  that  is,  whether  there  is  any  Want  of 
conscience  in  the  collector's  retaming  this  money.  And  it  leavea 
wholly  unteuched  the  ground,  what  would  be  the  effect  if  the  mis-^ 
take  and  the  payment  consequent  thereon,  had  been  the  consequence 
of  the  culpable  negligence  or  misconduct  of  the  plaintiff  himself,, 
without  any  default  on  the  other  side,  and  where  tuereby  he  could 
not  be  placed  in  statu  quo.  Our  opinion  is,  that,  upon  principle,  under 
such  circiin"  stances,  no  such  action  is  or  ought  to  be  maintainable. 
In  Milnes  t^.  Duncan,  6  Barn,  and  Cresw.  671,  the  party  was  allowed 
to  recover  back  money  paid  under  a  mistake  of  fact,  there  being  no» 
laches  impiitatile-to  him ;  and  that  was  the  very  ground  bf  the  deci'^ 
sion..  lu  that  .case,  Mr.  Justice  Bayley  said :  If  a  party 'pay  money>- 
under  a  mistake  of  the  law,  he  cannot  recover  it  back.  But  if  h^ 
z2 
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pay  money  tinder  a  mistake  of  the  real  facts,  and  no  laches  are  im- 
putable to  him,  in  respect  of  his  omission  to  ayail  himself  of  the 
•means  of  knowledge  within  his  power^  he  may  recover  back  the 
moneys  and  he  added,  in  this  case,  the  question  is,  whether  there  was, 
im  the  part  of  the  plsdntiff,  at  the  time  when  he  made  the  payment, 
ignorance  of  the  true  state  of  the  facts^  or  any  negligence  imputable 
to  hhn  in  not  availing  himself  of  the  means  of  knowledge  within  his 
power  So  that  we  here  see  it  admitted  that  negligence  woi:dd  coft-* 
stitute  a  ^od  defence  to  the  suit  In  Skyring  ti«.  Greenwood,  4 
Barn,  and  Cresw.  281^  it  was  held  that  money  paid  by  a  paymaster 
to  an  army  officer,  could  not  be  recovered  back  again,  or  claimed 
by  way  of  set  off,  he  having  been  guilty  of  a  breach  of  duty  and  of 
negligence  in  not  communicating  to  the  officer  certain  information 
of  Uiedisallo  wance  of  the  claim  oithe  officer,  on  which  the  money  was 
paid  by  the  boiurd  of  ordnance  at  an  eailier  period,  when  his  con- 
duct m^ht  have  been  influenced  by  it  These  cases,  although  not 
exactly  in  point  with  the  present,  clearly  show  ihateven  in  cases  of 
money  paid  under  a  mistake  of  facts,  if  the  party  has  be^n  guilty 
of  neghgence,  or  of  a  breach  of  his  proper  duty  in  the  transaction, 
he  is  not  entitled  to  recover  back  the  money,  if  paid,  or  to  retain  it, 
if  unpaid,  against  the  other  party,  whose  rights  or  conduct  have 
been  affected  by  such  negligence  or  breach  of  duty.  We  think  the 
principle  a  sound  one,  and  should  not  hesitate  to  adopt  it,  even  if 
there  were  no  authority  to  support  it  Its  application  to  the  circum- 
stances of  the  present  case  cannot  well  be  questioned.  Here,  by  Uie 
conduct  and  solemn  affirmations,  under  oath,  of  the  plaintiff,  the 
position  of  the  United  States  has  been  entirely  changed ;  the  pro- 
perty has  been  delivered  up  from  the  custody  of  the  government, 
without  any  search  or  examination,  ui  th».  perfect  confidence  that  all 
was  right ;  and  we  think  the  plaintiff  is  now  estopped  from  setting  up 
his  own  culpable  negligence,  to  excuse  him  from  the  payment  of 
the  duties.  Which,  by  his  own  entry  and  Oath,  he  admitted  to  be  due, 
and  thereby  obtained  a  delivery  of  the  goods. 

In  this  view  of  the  matter,  it  might  npt  be  necessary  for  the  Court 
to  answer  the  other  question,  upon  ;^hich  the  Court  below  was  di- 
vided, as  our  answer  to  the  first  decides  the  merits  of  the  plaintiff's 
case.  But  as  the  same  question  is  involved  in  Hardy  va.  Hoyf, 
which  has  been  argued  in  connexion  with  the  present,  we  shall  now 
proceed  to  the  consideration  of  it.  The  question  is,  whether  silk 
hose  is  subject  to  the  pajrment  of  the  duty  imposed  on  hosiery  by 
the  second  clause  of  the  second  section  of  the  auty  act  of  18Sii.  ch. 
224.  That  section  enacts,  that  from  and  after  the  3d  day  of  Maidi, 
1833,  on  the  articles  therein  after  mentioned,  there  shall  be  levied, 
collected,  and  paid,  the  following  duties :  First,  wool,  immanufiic- 
tured,  certain  duties  specified  in  the  first  clause.  Second,  (which  is 
the  clause  in  question,)  f^  On  all  milled  and  felled  cloth,  known  by  the 
name  of  plains,  kerseys,  or  kendal  cottons,  of  which  wool  shall  be 
the  only  material,  the  value  whereof  shall  not  exceed  thirty-five 
cents  a  square  yard,  five  per  centum  ad  valorem ;  on  worsted  sttuff 
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goodsyshawb^andotber  manu£Bu^tuve9  of  silk  and  wonted^ten  percent- 
urn  ad  valorem;  oa  worsted  3ram>  twenty  per  centum  ad  valorem ;  on 
woollen  yam,  four  cent^  per  pound,  and  fifty  per  cmtum  ad  valorem; 
on  mits,  gloves,  bindings)  blankets,  hbaiery,  and  carpets  and  car- 
petings,  twenty-five  per  cent,  except  Brussels^  Wilton,  and  treble 
mgrained  carpeting,  which  shaU  be  at  sixty-three  cents  the  square 
yard,  all  other  ingrained  atid  Venetian  carpeting  at  thiny-five  cents 
the  square  yard ;  and  except  blan&ets,  the  valHe  whereof  at  the 

Slace  whence  exported  shall  not  exceed  seventy-five  cents  each,  the 
uty  ^o  be  levied  upon  which  sjiall  be  five  per  centum  ad  valorem ; 
on  flannels,  bockings,  and  baizes,  sixteen  cents  the  square  yard,  on 
warp  laces  thirty-five  per  centum ;  and  upon  merino  shawls  nmde 
of  wool,  all  other  manufactures  of  wool,  or  of , which  wool  is  a  com- 
ponent pan,  and  on  ready  made  clothing,  fifty  per  centum  tA  valo* 
rem.''  Now>  looking  to  the  terms  of  this  clause,  and  the  connexion 
in  which  hosiery  stands  with  the  other  enumerated  articles,  the 
natural  construction  of  it  would  certainly  be,  that  it  was  restricted 
to  hosif  ry,  ejusdem  generis,  that  is  to  say,  hosiery  of  wo^l,  or  of 
whidi  wool  was  a  component  part  It  stands  in  connexion  with 
mits,  gloves,  binding,  blankets,  and  carpeting,  and  the  exceptions 
GEurved  out  of  it  are  all  articles  composed  of  wool,  viz.  certain  kitods 
of  carpetings  and  blankets.  It  is  followed  by  flannels,  bockinffs, 
and  baizes,  coach  laces,  and  merino  shawls,  and  then  come  the 
sweeping  words,  ^^all  other  manufactures  of  wool,  or  of  which 
wool  is  a  component  part ;"  which  certainly  seem  to  presuppose 
that  all  the  preceding  enumerated  articles  were  of  a  kindred  nature 
and  &bric.  The  words  <<  ready  made  clothing,"  follow  this  enume- 
ration, and,  therefore,  are  not  necessarily  governed  by  the  same 
interpretatioii,  3ince  they  are  not  inserted  as  a  qualification  of  the 
sweeping  words  already  referred  to,  but  stand  as  an  independent 
descriptive  specification,  capable  of  being  applied  to  every  variety 
of  ready  made  clothing,  whatever  may  be  the  fabric.  No  argument, 
therefore,  can  properly  be  derived  from  this  part  of  the  clause  re- 
q[>ecting  ready  made  clothing,  to  control  the  natural  deductions 
arising  from  the  antecedent  language  of  the  same  clause. 

But  the  case  before  us  does  not  turn  upon  the  interpretation  of 
.the  second  clause  standing  alone,  but  it  is  materiaUy  affected  by  the 
fifteenth  clause  of  the  same  section  of  the  act,  which  prescribes  a 
rate  of  duty  on  manufactures  of  silk,  in  the  following  vrotda :  <<  On 
all  manufactures  of  silk  or  of  which  silk  shall  be  a  component  part, 
coming  firom  beyond  the  Cape  of  Gk>od  Hope,  ten  per  centum  ad 
valorem,  and  on  all  other  manufactures  of  silk,  or  of  which  silk  is 
a- component  part,  five  per  centum  ad  valorem,  except  sewing  silk, 
which  shall  be  forty  per  centum  ad  valorem.''  Now,  this  language 
in  its  positive  import,  includes  all  manufactures  of  silk  except  sew- 
ing silk  *,  and  the  very  exception  of  sewing  silk,  lends  additional 
force  to  the  conclusion,  tl)at  no  other  manufactures  of  silk  were  in- 
tended to  be  excepted  from  the  operation  of  the  clause,  upon  the 
well  known  maxim,  that  an  exception  in  a  statute  amounts  to  an 
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the  least  colour  or  suspicion  of  ^ud  or  misconduct  on  the  part  of 
the  plaintiff;  and  the  mistake  made  known  to  the  collector  before  the 
money  was  actually  paid,  and  a  claim  interposed  to  have  it  deducted 
from  his  bond.  Hie  opinion  of  the  Court  upon  the  other  point  cer- 
tifiedy  settles  the  question  that  the  "^ilk  hosiery  on  which  the  duty 
was  paid,  was  not  subject  to  duty.  The  money  was  therefore  in 
the  hands  of  the  collector^  without  any  right  whatever  to  hold  it,  and 
exacted  in  violation  of  law ;  not  a  voluntary  payment,  but  dem^mded 
under  the  penalty.^f  a  loss  of  credit  at  the  customhouse,  if  the  bond 
was  not  paid.  lif,  under  such  circumstances,  the  money  cannot  be 
recovered  back,  it  must  rest  upon  some  stem  and  unyielding  princi- 
ples of  law  or  public  policy,  against  the  manifest  justice  of  the  case. 
But,  in  my  judgment,  there  are  no  principles  of  law  or  pyblic  poUcy 
that'Can  uphold  such  a  course  on  the  part  of  the  poUector. 

But  it  may  be  proper  to  state,  a  little  more  particularly,  the  circum- 
stances under  which  the  money  was  paid  to  the  collector.  Upon 
the  trial  iu  the  Circuit  Court/  an  affidavit  of  the  plaintiff  was  pro- 
duced and  read  hi  evidence  by  the  defendant-;  and  he  cannot  now 
be  permitted  to  deny  the  truth  of  the  facts  therein,  stated.  In  this 
affidavit,  the  plaintiff  states,  that  in  March,  1837,  he  imported  from 
Liverpool,  in  the  ship  Roscoe,  eight  cases  and  casks  of  hosiery  and 
gloves,  dwned  by  Barker  and  Adams,  manufacturers  of  Nottingham 
m  England,  and  consigned  by  them  to  him  for  salb.  That  his  clerk 
not  being  able  to  ascertain  from  the  wording  of  the  invoice,  which 
packages  contained  gloves  and  which  hosiery,  and  knowing  that 
cotton  gloves  apd  cotton  hosiery  paid  the  same  duty;  he  entered 
them  aU  at  the  customhouse  as  cotton  gloves,  and  a  duty  of  twenty- 
five  per  cent,  was  charged  upon  them  by  thcP  collector,  and  he  gave 
bonds  for  the  payment  of  the  duties.  That  upon  an  examination  of 
the  goods  contained  in  one  of  the  cases,  marked  B45,he  found  them 
to  be  spun  silk  hosiery,  and  not  cotton  gloves,  as  entered  at  the  cus- 
tomhouse. That  the  goods  Aje  called  upon  the  origuial  invoice 
passed  at  the  customhouse,  <<  spun  knots/'  a  term  well  known  iii  the 
trade  to  be  applied  to  hosiery  of  silk  only ;  and  that  he  verily  be- 
lieved, that  the  error  of  entry  of  the  said  case  as  paying  duty,  arose 
from  the  ignorance  of  the  clerk  who  made  the  entry.  That  he  did 
not  upon  this,  nor  does  he  upon  any  occasion  examine  whether  the 
customhouse  entries  made  by  his  clerk  are  correct.  And  he  further 
swears,  that  he  had  never  sold  any  part  of  that  case ;  and  that,  to  the 
best  of  his  knowledge  and  belief,  nothing  had  been  taken  from  or 
added  to  it,  but  that  it  was  in  every  respect  in  the  same  condition 
as  it  was  when  he  received  it 

This  deposition  establishes,  beyond  all  controversy,  that  the  entry 
was  a  pure  mistake.  And  suppose  it  arose  from  the  ignorance  of 
the  clerk  in  not  understitndmg  the  kind  of  goods  called  spun  knots  I 
It  was  equally  the  ignorance  of  the  customhouse  officer  who  received 
the'  entry;  for  not  only  the  oath  upon  which  the  entry  was  inade^ 
states  that  the  ori^final  invoice  was  presented  to  the  collector,  upon 
which  the  article  is  denominated  spun  knots ;  but  it  is  required  by 
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law,  that  the  original  invoice  should  be  produced  to  the  collector  at 
the  time  the  entry  is  made,  1  Story,  606,  s.  36.  He  had.  therefore 
the  same  meani  of  knowing  what  the  cases  contained,  as  the  clerk 
who  nude  the  entry,  the  cases  not  having  been  opened  or  examined* 
It  was,  therefore,  a  case  of  mutual  error  or  mutual  ignorance. 
•  There  are  no  grounds  whatever  for  charging  the  plamtiff  with  neg- 
ligence in  this  case.  He  puinsued  the  ordinary  course  of  business. 
Ekitries  at  the  customhouse  are  usually  made  by  clerks.  But  if  no 
mistake  made  by  a  clerk  can  be  corrected,  every  merchant  will  be  . 
obliged  to  submit  in  silence  to  all  losses  occasioned  by  mistakes,  or 
attend  in  person  to  make  his  entries ;  which  will  be  entirely  changing 
the  course  of  business.  But  suppose  the  plaintiff  himself  had  made 
the  mistake ;  can  it  be  that  it  is  beyond  the  reach  of  the  law  to  correct 
such  mistakes.  The  rule  now  laid  down  by  the  Court  would  equally 
extend  to  such  a  case.  If  there  are  any  grounds  whatever  to  mis- 
pect  fraud  or  imposition,  it  is  open  to  inquiry.  But  to  close  the 
door  against  correcting  innocent  mistakes,  on  any  supposed  ground 
of  public,  policy,  is  applying  a  very  severe  rule  to  the  transaction  of 
business  at  the  customhouse,  and  one  that,  in  my  judgment,  is  not 
called  for  to  protect  the  revenue  of  the  counti^.  And  the  very 
form  of  the  oath  required  by  law  to  be  made  on  the  entry,  presup- 
poses that  mistakes  may  be  committed,  and  provides  for  the  correc- 
tion of  them.  The  person  on  whose  oath  the  entry  is  made,  swears 
that  the  invoice  and  bill  of  lading  presented  to  the  collector,  is  the 
true  and  only  invoice  of  the  goods  received,  and  that  the  entry  con- 
tams  a  just  and  true  accoimt  of  the  goods  according  to  the  invoice' 
and  bill  of  lading,  and  that  nothing  to  his  knowledge  has  been  sup- 
pressed or  concesied,  whereby  the  United  States  may  be  defrauded 
of  any  part  of  the  duty  lawfully  due  on  the  said  goods ;  and  that 
if  at  any  time  thereafter,  he  discovers  any  error  in  the  invoice,  or  in 
the  account  rendered  of  the  goods,  &c.,  he  will  immediately  make 
thtu^me  known  to  the  collector.  There  is  nothing  in  this  case  to 
tafte'  it  out  of  the  rule  of  law  applicable  to  ordinary  innocent  mis- 
takes. 

The  original  invoice  was  produced  and  laid  before  the  collector 
as'by  law  required,  to  be  examined  and  compared  with  the  entry ; 
in  which  invoice  the  goods  are  denominated  spun  knots.  If^  there- 
fore, there  was  any  supposed  error  in  the  clerk  in  entering  them  as 
gloves,  it  was  the  duty  of  the  collector  to  have  corrected  the-errorj 
and  he  is  ieis  much  chargeable  with  negligence  as  the  clerk.  But^  the 
reason  why  no  notice  was  taken  of  it,  doubtless,  was,  that'  it  was  al- 
together unimportant  in  the  view  of  the  collector :  for  he  consi- 
dered the  duty  chargeable  upon  the  goods  as  hosiery,  and  that  it  was 
perfectly  immaterial  whether- it  was  cotton  or  silk  hosiery. 

Ther0  is  nothing  in  the  case  to  show  that  the  error  or  mistake  was 
not  immediately  made  known  to  the  collector,  as  soon  as  it  was  dis- 
covered J  of  that  the  collector  made  any  objection  to  correcting  it 
on  that  account  Anil  it  was  in  proof  that  it  was  made  known  to 
him^  before  the  duties  wer^  paid.    It  having  been  settled  by  this 
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Courti  that  acooiding  to  the  true  construction  of  the  acts  of  Congrefls, 
no  duties  could  be  demanded  upon  this  hosiery,  there  can  be  no  aoubt 
tfiat  if  the  plaintiff  bad  npc  p^d  the  duties,  but  suffered  his  bond  to 
be  prosecuted,  this  mistake  m  the  estimate  of  duties  might  have  been 
set  up  by  wa^  of  defence,  and  deduction  from  the  bond.  The  bond 
is  not  given  for  the  payment  of  any  sum  certam  for  the  duties ;  but 
in  a  penalty  sufficient  to  cover  the  supposed  amount,  with  a  condi- 
tion to  pay  the  amount  of  duties  to  hiB  ascertained  upon  the  goods 
in  the  entry  referred  to,  1  Story^  629,  s.  62 :  and  the  question  is 
therefore  open  to  inquiry,  what  was  the  amount  due  upon  the  goods 
contained  in  such  entry,  if  any  error  or  mistake  has  occurred.  But 
the  obligors  in  the  bond  cannot  permit  themselves  to  be  sued,  with- 
out forfeiting  their  credit  at  the  customliouse ;  for  the  act  of  Con- 
gre^  declares,  that  no  person  who3e  bond  has  been  received  either 
as  principal  or  surety  for  the  payment  of  duties,  and  which  bond 
may  be  due  and  imsatisfied,  shall  be  allowed  a  future  credit  for 
duties,  until  such  bond  shall  be  fully  paid  or  satisfied.  And  the  mer- 
chant had  better  submit  to  the  imposition  of  paying  illegal  duties, 
especially  if  they  are  of  small  amount,  than  to  have  his  credit  sus- 
pended at  the  customhouse  until  he  can  try  the  question  in  a  suit 
upon  the  bond.  Money  exacted  under  such  circumstances,  is  but 
little  short  of  duress,  if  the  collector  is  protected  from  any  suit  to  re- 
cover it  back.  I  cannot  believe  that  there  is  any  principle  of  law  or 
public  policy,  that  can  be  permitted  to  work  sucn  injustice.  Due 
notice  was  ^ven  to  the  collector  before  the  bond  fell  due  of  the  mis- 
take, and  a  claim  to  have  the  deduction  made  upon  the  bond ;  and 
no  pretence  on  the  part  of  the  collector  that  the  notice^came  too  late, 
or  any  suggestion  of  fraud  or  unfair  conduct  .on  the palrt  of  the  plain- 
tiff* The  collector  therefore  act<?d  with  full  knowledge  of  all  the 
facts — and  indeed  under  an  implied  admission  of  the  mistake.  For 
he.ptofessed  to  act  under  the  instructions  of  the  comptroller  of  the 
treasury,  that  no  errors  of  fact  could  be  corrected  after  the  merman-* 
dise  had  passed  beyond  the  control  of  the  officers  of  die  customs. 
If  such  be  the  rule  of  the  customhouse,  no  errors  or  mistakes  can  be 
corrected,  unless  every*  packaj^e  of  ^oods  shall  be  opened  and  exa- 
mined at  the  public  stores  before  being  delivered  to  the  merchant, 
which  would  be  contrary  to  the  uniform  course  of  business.  But  I 
trust  the  in^ructions  of  the  comptroUer  are  not  to  be  .assumed  as 
law. 

Although  instructions  from  the  treasury  department  may  afford 
afi  apology  for  the  collector,  and  exonerate  him  from  any  intentional 
violation  of  duty,  yet  it  can  never  be  admitted,  that  they  can  diield 
him  from  all  responsibility,  when  not  warranted  by  the  rules  and 
principles  of  law.    If  any  authority  is  necessary  to  support  this 

fjsition,  it  win  be  found  in  the  case  of  Elliot  vs.  Swartwout,  10 
eters,  153,  where  it  is  expressly  laid  down,  that  instructions  from 
the  treasury  department  cannot  change  the  law  or  afkd  the  rights 
of  the  parties :  that  the  collector  is  not  bound  to  take  i|nd  sido^t 
such  instructions,  but  is^at  liberty  to*  judge  -for  himsieff,  and  act 
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accordingly.  And,  in  that  case,  the  personal  responsibility  of  the 
collector  is  fully  examined ;  and  his  liability  held  to  be  governed  by 
the  facty  whether  he  has  paid  over  the  money  to  the  treasury  before 
any  notice  of  a  claim  to  have  It  refunded  has  been  given  to  him. 
And  it  is  there  settled,  that  where  the  money  has  been  paid  over  to 
the  treasuiy,  wittiout  any  notice  or  objection  to  its  being  paid  over, 
it  is  to  be  considered  a  purely  voluntary  payment ;  and  no  suit  can 
be  maintained  against  fiie*  collector  to  recover  it  back :  out  when, 
at  the  time  of  payment,  notice  is  given  to  the  collector  that  the 
duties  are  chargea  too  high,  and  accompanied  with  a  declant^on, 
by  the  party  paying  the  money,  that  he  intends  to  prosecute  him 
to  recover  back  the  amount  erroneously  paid,  in  such  cafo  the  col- 
lector is  personally  liable.  And  the  Court  add^  that  such  must 
necessarily  be  the  rule,  unless  the  broad  proposition  can  be  main- 
tained, that  no  action  will  lie  against  a  collector  to  recover  back  an 
excess  of  duties  paid  him,  but  that  recourse  must  be  had  to  the 
government  for  redress.  Such  a  principle,  say  the  Court,  would  be 
extending  an  exemption  to  a  public  officer,  beyond  any  protection 
sanctioned  by  any  principle  of  law  or  sound  public  policy,  ^d  nume- 
rous cases  in  the  English  Courts  are  referred  to,  where  suits  have  been 
maintained  against  nublic  officers,  to  recover  back  money  paid  to 
obtain  a  release  ana  discharge  of  goods  seized,  which  were  not 
liable  to  seizure :  the  Courts  observing,  that  the  revenue  laws  ought 
not  to  be  made  the  means  of  oppressing  the  subject  •  And  if  an 
action  would  lie  to  recover  back  money  paid  to  obtain  possession 
of  goods  illegally  seized,  the  same  principle  will  sustain  an  action 
to  recover  back  money  illegally  exacted,  under  the  penalty  of  for- 
feiting all  credit  at  the  customhouse,  due  notice  having  been  given 
to  the  collector  not  to  pay  it  over  to  the  treasury.  The  true  doc- 
trine on  this  subject  is  laid  down  in  the  case  of  Bize  vs.  DiCkason,  1 
Term.  Rep.  2S6.  Lord  Mansfield  there  said  the  rule  had  always 
been,  that  if  a  man  has  paid  what  the  law  would  not  have  com- 
pelled him  to  pay,  but  what  in  equity  and  conscience  he  ought  to 
pay,  he  cannot  recover  it  back  in  an  action  for  money  had  and 
received :  but  where  money  is  paid  under  a  mistake,  which  there 
was  no  ground  to  claim  in  conscience,  the  party  may  reco'ver  it  back 
again  ia  this  Idnd  of  action.  If  this  be  the  true  rule,  of  which  I 
fmok  there  can  be  no  doubt,  the  plaintiff  has  a  right  to  recover 
back  the  money  in  this  case.  It  is  fully  proved  that  it  tvas  included 
in  his  bond  by  mistake,  and  was  held  by  the  collector,  without  any 
right  in  law  or  conscience  to  retain  it;  and  payment  of  the  bond 
was  ^aa^idd  under  the  penalty  of  forfeiture  of  ci^t  at  the  custom- 
house. If  an  action  against  the  collector  cannot  be  maintained  to 
recover  back  money  paid  under  such  circumstances,  it  is  difficult  to 
conceive  a  case  that  w^uld  sustain  an  action. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  southern  district 
of  New  York ;  and  on  the  points  and  questions  on  which  the  judges 
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of  the  said  Court  were  opposed  in  opinion,  and  which  were  certified 
to  this  Court  for  its  opinion,  agreeably  to  die  act  of  Congress  in  such 
case  made  and.  provided ;  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  die  opinion  of  this  Court,  First,  that  upon 
the  facts  stated  in  the  case,  the  plaintiff.  Bend,  is  not  entitled  to  re- 
cover back  the  excess  pt  duties  paid  by  him  on  the  package  number 
45,  as  mentioned  in  the  case.  And,  Secondly,  that  silk  hose  is 
entitled  to  be  admitted  to  entry  free  of  duty,  under  the  act  of  the  8d 
of  March,  1833,  entitled,  <<  An  act  to  modify  the  act  of  the  14th 
of  July,  183S,  and  all  other  acts  imposing  duties  on  imports;" 
which  declares  that  aU  manufactures  of  silk,  or  of  which  silk  is 
the  component  material  of  chief  value,  coming  from  this  side 
of  the  Cape  of  Gk>od  Hope,  except  sewing  silk,  shedl  be  free  of  duty. 
Whereupon  it  is  ordered  and  adjv^dged  by  this  Court,  that  it  be  so 
certified  tjb  the  said  Circuit  Court ;  and  that  tlus  cause  be  remanded 
to ''the  said  Court,  that  further  proceedings  may  be  had  ttierein 
according,  to  law. 
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Mukdtiniu.    Tbe  Soprame  Ckmrt  wOl  not  kiile  a  maod^ 
■oodiom  diiCriet  of  New  Toik,  in  a  etie  in  which  the  diitriet  judge  decided  that  Ihe 
coetody  of  goode,  mtm,  and  BietrJiandiie,  proceeded  againet  aftet  a  imue  bj  tfie  col- 
lector of  the  port  of  New  York,  wae  in  the  manhal  of  i1m  diiCiiot,  after  inpocees  h^ 
by  Older  of  the  Court  against  Um  goode.    The  mandimue  wae  aiked  M;  after  an  aigu- 


ment  before  the  Snpreme  Court,  to  ahow  that  tiie  cmtody  of  the  goods  wai  to  centinoe  in 
tiie  collector  of  the  port.  TheConrtsaid:  This  is  neither  mote  nor  less  than  an  ^)pfica> 
tion  for  an  order  lo  reverse  the  solemn  jndgment  of  the  district  jndge,  in  a  matter  cleaily 
within  the  jiiriediction  of  the  Court;  and  to  substitute'^dnother  jodj^nent  in  its  stead. 

A  writ  of  mandamos  is  nota  proper  process  to  correct  an  erroneous  judgment  or  decree  ren- 
derod  in  an  inferior  Court  That  is  a  matter  which  la  nroperiy  examinable  on  a  writ  of 
emr,  or  on  an  appeal  to  the  proper  appellate  tribunaL  Nor  can  the  Supreme  Court  issue 
a  mandamus  to  the  District  Common  the  ground  that  it  is  necessaiy  for  the  exercise  of  its 
appellate  jurisdiction ;  for  if  there  is  any  appellate  jorisdietion  in  this  case,  it  is  direct  and 
immediate  to  the  Circuit  Court  of  the  eoothem  district  of  New  Toric  It  has  beco  re- 
peatedly declared  by.  thie  Court,  that  it  will  not,  by  mandamue,  direct  a  judge  to  make  a 
partiruhir  judgment  in  a  suit,  but  will  only  require  him  toproc^  to  rsnder  judgment 

By  the  sixty-ninth  section  of  the  collection  act  of  1799,  chijpteir  1S8,  the  goods  or  mer- 
diandise  seixed  under  that  act  are  to  he  put  into  and  remam  in  the  custody  of  the  col- 
lector, or  such  other  perions  as  he  may  appoint  for  that  pvpeoe,  no  longer  than  until  the 
proper  proceedings  are  institnted  under  tiie  89th  esction  of  the  same  act,  to  ascertain 
whedier  tibsy  are  foiftited  or  not ;  and  as  soon  as  the  marriial  eeine  the  goods,  undsr 
the  proper  process  of  the  Court,  Um  marshal  is  entitled  to  the  sole  and  exdunve  custody 
theno^  subject  to  the  future  orders  of  the  Court 

ON  the  22d  December,  1838,  an  information  was  filed  hj  the  dis- 
trict attorney,  on  behalf  of  the  United  States,  in  the  District  Court 
of  the  United  States,  for  the  southern  district  of  New  York,  alleging 
that  the  goods  therein  described  had  been  seized  by  the  collector  as 
forfeited  to  the  use  of  the  United  States,  for  violation  of  the  revenue 
laws,  &c  &c. ;  and  prayed  the  usual  process  and  monitioji  of  the 
Court,  and  the  condemnation  of  the  said  goods. 

By  a  standing  rule  of  the  Court,  adopted  on  the  19th  of  October^ 
1801,  it  was  ordered,  ^<that  whenever  the  attorney  of  the  district 
shall,  in  behalf  of  the  United  States,  file  a  libel  of  information  with 
the  clerk  of  this  Court,  against  any  vessel,  goods,  dr  property  seized 
as  forfeited  to  the  use  of  the  Umted  States,  for  breach  of  any  act 
of  the  said  United  States,  it  shall  be  the  duty  of  the  clerk  to  cause, 
of  course,  a  monition  to.  issue  to  the  marshal  of  the  district,  direct- 
ing the  said  marshal  to  attach  the  said  vessel,  goods,  or  property, 
and  to  detain  the  same  in  his  custody,  until  the  further  order  of  the 
Court  in  the  premises;  and  to  cause  due  notice  to  be  given  or  pub- 
lished of  such  seizure.*' 

Pursuant  to  this  rule,  and  the  uniform  practice  of  the  Court  since 
its  adoption,  the  clerk,  on  filing  the  information  in  this  cause.  Issued 
a  monition  and  warrant  directing  the  marshal  to  attach  the  property 
specifically  described  in  the  information,  and  to  detain  the  same  in 
his  custody  until  the  further  order  of  the  Court  respecting  the  same, 
and  to  give  notice,  &c.  &c. 

The  collector  of  New  York,  Mr.  Hoy t,  denying  the  authority  of 
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the  marshal  to  execute  such  warrants  in  respect  to  seizures  made  by 
him,  or  by  the  officers  of  the  customs,  and  to  prevent  the  enforce- 
ment of  the  pi^ocess  issued  in  this  case ;  filed,  m  the  District  Court, 
the  following  paper : 

The  United  States^ 

vs. 

.  Sundry  packages  of  goods. 

Motion  by  Jesse  Hoyt,  collector  of  customs  for  the  port  of  New 
York,  that  the  clause  of  the  monition  issued  in  this  cause,  by  which 
the  marshal  i3  directed  to  detain  the  goods,  attached  by  virtue  of 
said  monition,  in  his  custody,  until  the  further  order  of  the  Court 
respecting  the  same,  be  quashed  and  stricken  out,  on  the  ground  that 
the  said  clause  is  repugnant  to  the  69th  section  of  the  act  <^  to  re- 
gulate the  collection  of  duties  on  impotts  and  tonnage,'^  approved 
March  2, 1799,  and  is,  therefore,  illegal  and  void;  or  that  the  said 
inonition  be  so  reformed  and  amended,  that  the  said  goods,  &c.,  re- 
main in  the  custody  of  the  said  collector,  or  such  person  as  he  shall 
appoint  for  that  purpose,  until  the  proceedings  /commem*^  for  the 
forfeiture  of  the  said  goods  shall  be  determined,  and  it  be  judicially 
ascertained  whether  the  same  have  been  forfeited  or  not,  as  required 
by  the  said  69th  section  of  the  act  above  named. 

By  the  consent  of  Mr^  Butler,  the  district  attorney  of  New  York, 
the  motion  was  submitted  to  the  District  Court  for  its  decision. 

The  District  Court,  on  the  8th  of  January,  1839,  denied  the  motion 
of  the  collector. 

On  the  17th  of  January,  1839,  the  following  agreement  was  en- 
tered into>  by  the  collector  of  New  York,  and  the  marshal  of  the 
southern  district,  with  the  assent  and  approbation  of  the  district 
judge : 

It  is  agreed  that  a  motion  for  a  mandamus,  to  be  directed  to  the 
district  judge  of  the  United  States,  for  the  southern  district  of  New 
York,  commanding  him — 

1.  To  vacate  the  order  entered  in  the  said  District  Court  on  the 
eighth  day  of  January,  instant,  denying  the  motion  of  the  above 
named  relator,  referred. to  in  the  said  order;  and, 

2,  To  grant  the  prayer  of  said  motion;  or  so  much  thereof  and  in 
such  form  as  this  Court  shall  adjudge  and  direct,  be  brought  on  to 
be  argued  in  this  Supreme  Court  of  the  United  States,  on  any  mo- 
tion day  when  counsel  can  be  heard;  without  any  rule  to  show  cause, 
or  any  application  for  isuch  rule,  on  the  facts  stated  in  the  opinion  of 
the  district  jjudge,  delivered  on  the  eighth  day  of  January,  mstant 

Mr.  Grundy,  Attorney  General,  stated  that  this  was,  in  point  of 
fact,  a  controversy  between  the'  collector  of  the  port  of  New  York, 
and  the  marshal  of  the  southe;m  district;  and  as  the  United  States 
had  no  interest  in  the  question  involved,  except  so  fiair  as  their  share 
of  t^e  proceeds  of  .forfeited  goods  might  be  affected  by  it,  in  common 
with  the  parties  entitled  to  the  other  shares,  he  would  leave  it  to  be 
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K rented  by  the  counsel  of  the  parties,  Ibt  the  consideration  of  the 
urt. 

Mr.  Gilpin,  connset  for  Mr.  Hoyt,  ^e  collector,  moved  for  the 
mandamusy  according  to  the  agreement  between  the  parties';  and 
contended  that  the  District  Court  for  the  southern  district  of  New 
York,  ought  to  have  amended  its  process,  by  striking  out  that  part 
of  it  which  authorizes  the  marshal  to  take  goods  seized  for  a  Yiola-« 
tion  of  the  revenue  laws  into  his  custody,  before  it  is  ascertained 
whetl^r  they  are  forfeited  or  not. 

The  question  is  one  of  general  concern,  and  the  pmctice  ought  to 
be  settled  bv  this  tribunal,  so  that  uniformity  may  exist  thoughout  aU 
die  ports  of  the  United  States;  and  the  duties  of  two  classes  of  re-> 
sponsible  public  functionaries  be  satisfactorily  ascertained.  But  it 
is  also  a  matter  of  individual  concern  to  the  collector  and  officers  of 
the  revenue.  Their  share  of  the  proceeds  of  Condemned  goods  is 
given  to  them  as  the. reward  of  vigilance  and  fidelity.  To  guard 
the  rights  of  the  citizen,  however,  it  can  only  be  obtained  after  liti- 
gation; often  protracted  and  expensive.  It  is  always  attended  with 
the  risk  of  incuring  dainages  by  improper  or  over-zecdous  conduct. 
Unnecessarily  to  diminish  this  share,  is,  therefore,  a  hardship  to  ^e 
revenue  officer,  and  contrary  to.  the  spirit  of  the  revenue  laws. 
Goods,  thus  seized,'  often  lay  for  long  periods  before  they  are  con« 
demned.  If  they  remain  in  the  public  warehouse,  heavy  charges  are 
avoided;  if  delivered  to  the  marshal,  the  cost  of  custody  will,  in 
many  cases,  exceed  or  equal  the  whole  value  of  the  property. 
Again,  if  the  collector  seizes  the  goods  without  just  cause,  he  must 
return  them  to  the  owner ;  he  is  answerable  for  so  doing ;  to  remove 
them  from  his  custody,  b  to  add  to  his  risk,  if  not  to  subject  him  to 
actual  loss.  This  question,  therefore,  is  one  involving  very  import- 
ant private  interests;  one  that  the  collectors  and  revenue  officers  must 
desire  to  see  settled  by  a  tribunal  from  which  there  is  no  appeal. 

It  is  not  a  complicated  question.  It  rests  entirely  oh  ihe  proper 
constr^ction  of  a  few  acts  of  Congress.  It  appears  to  have  been 
die  intention  of  Congress,  as  manifested  in  these  acts,  to  leave  all 
goods,  wares,  and  merchandise  in  the  custody  of  the  revenue  officers^ 
until  it  was  ascertained  by  a  judicial  judgment,  whether  they  were 
forfeited  or  not. 

By  the  first  collection  act  of  9Ist  July,  1789,  section  twenty-six, 
(1  Story's  Laws,  24,)  the  positive  duty  is  imposed  on  collectors 
and  revenue  officers  to  seize  vessels  and  goods  hable  to  be  forfeited 
for  violating  the  revenue  laws;  and  this  provision  is  repeated  in> 
the  subsequent  laws  of  the  4th  August,  1790,  (1  Story's  Laws,  148,) 
and  of  2d  March,  1799^  (1  Story's  Laws,  633,)  the  last  of  which  is 
now  in  force.  The  same  acts  (1  Story's  Laws,  28,  155,  653,)  re- 
quire the  collector  to  cause  suit  to  bs  instituted,  immediately,  in  all 
such  cases  of  seizure,  and  to  have  it  prosecuted  to  effect,  according 
.  to  the  mode  prescribed  by  law.  This  mode  is  [Pointed  out  in  the 
ninth  section  of  the  judiciary  act  of  24th  September,  17S9,  (1  Story's 
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Laws,  56;)  which  directs  all  seizures  under  la^s  of  impost  to  be 
included  in  the  admiralty  and  inaritime  jurisdiction  of  die  District 
Court ;  and  in  the  second  section  of  the  process  act  of  29th  Sep- 
tember, 1789,  (1  Story's  Ltfws,  67,)  which  directs  that  the  forms 
and  modes  of  proceeding  in  cases  within  the  admiralty  and  mari- 
time jurisdiction  of  the  District  Court,  shall  be  according  to  the 
course  of  the  civil  law.  This  course  is  the  filing  of  a  libel,  and  the 
issuing,  from  the  Court,  the  proper  process  for  placing  the  goods 
under  its  cognizance;  giving  notice'  to  claimants;  and  ascer- 
taining the  fact  of  such  a  vi^ation  of  the  laws  as  pro<]luces  for- 
feiture. The  particular  officer  in  whose  custody  the  goods  are* 
placed  when  under  the  cognizance  of  the  Court,  forms  no  part  of 
the  "  course  of  the  civil  law  ;''  it  may  be  one  person  or  another,  as 
usage,  the  rules  of  Court,  or  statute  may  prescribe.  In  this  case  it 
is  not  left  to  usage  or  iudicial  regulation ;  if  it  were,  they  would 
certainly  sustain  the  right  of  the  collector :  for  it  appears  to  be  un- 
questioned)  that  in  all  ports  of  the  United  States,  goods  seized  for 
forfeiture  are,  and  from  the  beginning  of  the  government  always 
have  been,  left  in  the  public  wsurehouse  until  condenmation  or  re- 
lease ;  and  that  even  in  New  York,  where  the  clause  now  objected 
to  is  found  in  the  process.  The  actual  removal  of  the  g-oods  there- 
from has  not  been  required  by  the  Court,  or  permitted  in  practice. 
But  it  is  positively  prescribed  by  law,  and  always  has  been  a  part 
of  the  revenue  system,  <<that  all  goods,  wares,  or  merchanoise, 
which  shall  be  seized  by  virtue  of  the  revenue  laws,  shall  be  put 
into  and  remain  in  the  custody  of  the  collector,  or  such  other  person 
as  he  shall  appoint  for  that  purpose,  until  the  proceedings  required 
by  law  are  had  to  ascertain  whether  the  same  are  forfeited  or  not" 
This  explicit  enactment  is  found  in  the  law  of  3 1st  July,  1789, 
(1  Story's  Laws,  24,)  in  that  of  4th  August,  1790;  (1  Story's  Laws, 
148,)  and  finally,  in  that  of  2d  March,  1799,  (1  Story's  Laws,  633;) 
from  which  time  no  provision  whatever,  in  conflict  with  it,  can  be 
found.  A  point  that  is  thus  so  clearly  established  by  the  positive 
words  of  the  statute;  which  is  so  consonant  with  the  whole  re- 
venue system  and  the  interests  of  parties  secured  by  that  system; 
which  is  sanctioned  by  long,  general,  and  unquestioned  usage; 
would  seem  scarcely  to  need  the  added  weight  of  judicial  interpre- 
tation. This,  however,  is  to  be  found  in  support  of  the  right  of 
the  collector,  but  never  to  the  contrary.  It  is  decided  by  the  Cir- 
cuit Court  of  Massachusetts,  in  the  case  of  Burke  vs.  Trevitt,  (1  Ma- 
son, 100,)  tliat  <<by  the  act  of  2d  March,  1799,  all  goods  seized 
under  that  act  are  to  be  put  into  and  remain  in  the  custody  of  the 
collector  or  his  agent;  that  the  goods  are  still  in  contemplation  of  law 
in  the  custody  of  the  Court :  and  that  the  collector  remains  as  mu<^ 
responsible  to  ^e  Court  for  the  property,  and  as  much  bouqd  to 
obey  its  decrees  and  orders,  as  the  marshal  is  as  to  property  confided 
to  his  care ;  the  collector  is,  quoad  hoc,  the  mere  official  keeper  fi>r 
the  Court" 
In  opposition  to  this  series  of  statutory  regulation,  sanctioned  by 
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judicial  decisioiiy  nothing  is  produced  to  sustaih  the  right  of  the 
marwhal  to  take  the  possession  of  the  gt>ods  immediately  after  the 
institution  of  suit,  except  the  words  of  the  fourth  section  of  the  act 
of  8th  May,  179d,  (1  Story's  Laws,  859,)  which  prescribes  the  fees 
and  allowances  to  marshals.  It  says,  that  ^  the  marshal  shall  have 
the  custody  of  all  vessels  and  goods  seized  by  any  officer  of  the 
revenue,  and  shall  be  allowed  such  compensation  therefor  as  the 
Court  may  juc^e  reasonable.''  Now,  not  to  advert  to  this  section, 
as  having  relation  to  the  marshal's  compensation,  and  to  the  custody 
of  goods,  which,  as  the  executive  officer  of  the  Courts  ifie  is  entitled 
to  after  it  has  been  <<  ascertained  whether  tfiey  are  forfeited  or  not ;" 
it  is  sufficient  to  remark,  that  this  law  was  passed  in  1798,  and  that 
the  provision  now  relied  on  was  made  in  1799,  and  has  never  been 
since  changed  or  interfered  with.  If  the  act  of  1792  ever  applied 
to  the  custckly  before  judgment,  it  is  unquestionably  repealed. 

Mr.  Wright,  for  the  marshal  of  the  southern  district  of  New  York, 
contended,  that  the  District  Court  of  New  York  had  properly  decided 
the  question  before  that  Court 

The  69th  section  otthe  actof  Conmss  of  March  8^  1799,  does 
not  repeal  the  first  clause  of  the  fourth  section  of  the  act  of  the  8th 
of  May,  1798.  The  words  of  the  act  of  the  8th  of  May,  1798,  are, 
^  That  the  marshal  shall  have  the  custody  of  all  vessels  and  goods 
seized  by  any  officer  of  the  revenue,  and  shall  be  allowed  Buch  com- 

C^nsation  therefor  as  the  Court  may  judge  reasonabla"  Act  for  regn- 
ting  process  in  the  Courts  of  the  IJnit^  States,  8  Laws  U.  S.  301. 

The  words  of  the  act  of  8d  March,  1799  are,  ^  That  all  ^ds, 
wares,  or  merchandise,  which  shall  be  seized  by  virtue  of  this  act, 
shall  be  put  into,  and  temain  in.  the  custody  of  the  collector,  or  such 
other  person  as  he  shall  appoint  for  that  piurpose^  until  such  pro- 
ceedings shall  be  had  as  by  this  act  are  reqmrea,  to  ascertain  whe- 
ther the  same  have  been  forfeited  or  not;"  3  Laws  U.  S.  199. 
Section  69  of  ^<  The  act  to  regulate  the  collection  of  duties  on  im- 
posts and  tonnage." 

The  custody  intended  in  these  two  statutes  is  different ;  and,  pro- 
perly understood,  the  one  does  not  conflict  with  the  oUier.  llie 
possession  and  custotly  of  the  marshal  is  a  possession  and  custody* 
obtained  through  the  power  and  prooess  of  the  Court,  and  not  other- 
wise. The  possession  and  custody  of  the  collector  is  a  possession 
and  custody  obtaioed  tfirough  the  power  given  to  him,  and  the 
other  officers  of  the  revenue,  *>^or  persons  specially  appointed,'^  by 
the  collector,  naYal  officer,  or  surveyor,  to  seize  property  imported 
in  violation  of  the  revenue  laws.  These  seizures  are  always  with- 
out process,  unless  it  be  the  process  of  a  search  'warrant 

The  act  of  1799  is  to  regulate  the  collection  of  duties,  &e.  See 
sec.  68  and  70.  Also  sec.  84  and  8e  of  act  of  1789.  Also  sec^8 
and  50  of  act  of  1790.    Also  sec  87  of  act  of  1793. 

The  possession  and  custody  of  the  collector  is  to  continue  ^  until 
such  proceedings  shall  be  had  as  by/  ^his  act  (the  act  of  1799)  are 


894  SUPREME  COURT. 

[Ex  parte  J«iMHojt] 

required,  to  ascertain  whether  the  same  (the  property,  whatever  it^ 
may  he)  have  heen  forfeited  or  nof 

The  first  of  these  <<  proceedings/'  according  to  the  miiform  prac- 
tice of  the  Court,  is  the  preparation  and  fifing  of  the  libel.  The 
second  <<  proceeding"  is,  the  issuing  of  the  monition  and  warrant  of 
attachment,  in  purs\iance  of  the  prayer  of  the  libel.  The  third  is 
the  delivery  of  the  monition  and  warrant  to  the  marshal ;  and  the 
fourth  <<  proceeding"  is,  the  service  of  this  process  by  the  marshal 
And  here  the  possession  of  the  articles,  the  subject  oi  the  informa- 
tion, by  the  marshal  begins,  and  that  of  the  collector  ends. 

Axe  the  <^  proceedings"  to  be  carried  to  judgment  of  acquittal  or 
condemnation,  before  the  ^^custody"  of  the  collector  can  be  dis- 
charged ?  Does  the  act  itself  permit  this  construction  ?  <<  And  the 
collector,  ix^ithin  whose  district  the  seizure  shall'  be  made,  or  for 
feiture  incurred,  is  hereby  enjoined  to  cause  suits  for  the  same  to  be 
commenced  without  delay,  and  prosecuted  to  effect,"  &c.  3  Laws 
of  U.  S.  221.  sec.  89.  Can  the  collector  do  this  without  surrender- 
ing the  articles  proceeded  against  to  the  custody  of  the  Court,  and 
its  officer — the  **  custody"  confided  to  him  by  the  sbcty-ninth  section 
of  the  act  of  Congress?  The  act  declares,  s^ion  89,  3  Laws 
U.  S.  221 :  **  And  aU  ships  or  vessels,  goods,  wares,  or  merchandise, 
which  shall  become  forfeited  in  virtue  of  this  act,  shall  be  seized, 
libelled,  and  prosecuted,  as  aforesaid,  in  the  proper  Court  having 
cognizance  thereof;  which  Court  shall  cause  fourteen  days'  notice 
to  be  given  of  sudi  seizure  and  libel,"  &c.  Will  it  be  contended 
that  the  ^  seizure"  here  directed,  is  any  other  than  a  seizure  by 
process  of  law? 

The  Court  is  authorized,  at  any  time  after  the  property  has  been 
seized  and  prosecuted,  upon  the  application  of  a  cfBiimant,  to  appoint 
appraisers  to  vaiue  the  property ;  to  take  from  the  claima^it  a  bond 
with  surety  for , the  amount  of  Uie  valuation ;  and  to  order  the  pos- 
session and  custody  of  the  property  to  be  surrendered  to  him.  This 
is  to  be  done  before  judgment  of  acquittal  or  forfeiture,  and  this 
must  terminate  the  custody  of  the  collector. 

Again :  The  marshal  is  directed  to  sell  the  property  at  auction, 
and  to  pay  the  proceeds  into  Court,  in^case  it  has  not  been  bonded ; 
aiKijudgment  of  forfeiture  and  condemnation  shall  pass  against  it 
If  the  property  is  not  in  the  custody  of  the  marshal  during  the  pro- 
ceedingSy  how  can  he  be  held  responsible-for  finding  it  to  sell  ? 

If  perishable  property  be  seized^  the  power  of  the  Court  to  order 
a  sale,  pendente  lite,  upon  the  application  of  the  district  attorney, 
and  of  Uie  claimant,  if  any  there  be,  and  on  the  application  of  the 
district  attorney  alone,  if  no  claimant  appear ;  cannot  be  doubted  or 
denied :  and  yet  this  could  not  be  done  without  putting  an  end  to 
the  custody  of  the  collector. 

Nor  is  the  collector  bound  by  a  mere  order  of  the  Court,  without 
notice,  and  an  op^rtunity  to  show  cause  against  its  being  obligatory 
upon  him.  He  is  not. an  officer  of  the  Court  If  he  is  the  keeper 
pendente  lite  of  the  goods  ^<  seized,"  he  is  so  by  the  force  of  the 
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Statute,  not  by  the  order  of  the  Court,  or  by  any  process  issued  by 
it,  or  under  its  authority. 

Did  Congress  intend,  by  the  passage  of  the  69th  section  of  the 
act.  of  2d  March,  1799,  to  repeal  the  first  clause  of  the  fourth 
section  of  the  act  of  the  8th  of  May,  1792  ?  The  provision  of  the 
25th  section  of  the  act  of  1789  was  identical  with  that  now  existing 
and  in  force  in  the  sixty-ninth  section  of  the  act  of  1799,  except  the 
words,  "  or  such  other  person  as  he  shall  appoint  for  that  purpose.*' 
That  act  read :  "  That  all  goods,  wares,  and  merchandise,  which 
shall  be  seized  by  virtue  of  this  act,  shall  be  put  into  and  remain  in 
the  custody  of  the  collector,  until,"  &c.  2  Laws  U.  S.  24.  The  act 
to  regulate  the  collection  of  duties,  &c.  passed  July  31, 1789. 

The  twenty-fifth  section  of  the  last  named  act  was  superseded  by 
the  forty-ninth  section  of  that  of  1790,  which  is  perfectly  identical 
with  the  sixty-ninth  section  of  the  act  of  1799,  which  supersieded 
this.  Here  the  words,  "or  such  other  person  as  he. shall  appoint 
for  that  purpose,"  are  first  introduced ;  and  the  whole  section  is 
literally  copied  in  the  sixty-ninth  section  of  the  act  of  1799.  2  Laws 
U.  S,  163.  Act  of  4th  Aug;  1790,  "To  provide  more  effectually  for 
the  collection  of  duties." 

Did  the  first  clause  of  the  fourth  section  of  the  act  of  1792  repeal 
this  forty-ninth  section  of  the  act  of  the  4th  August,  1790  ?  Would 
Congress  have  so  legislated,  intentionally^  as  to  have  repealed  that 
section  by  this  clause  by  implication,  and  then  have  repealed  this 
clause  by  implication  by  the  re-enactment  of  that  ? .  Was  the  marshal 
to  have  the  custody  before  process  ?  If  the  sixty-ninth  section  of  the 
act  of  1799  is  to  be  construed  as  a  repeal  of  the  first  clause  of  the 
fourth  section  of  the  act  of  1792,  who,  between  that  time  and  the 
present  has  had  the  right  to  the  "  custody*'  of  "  vessels"  seized  ? 

If  it 'were  necessary  to  avoid  this  inconvenient  construction, 
would  not  the  Court  be  justified  in  saying  that,  quoad  the  prosecu- 
tion, the  marshal  is  the  "other  person"  appointed  by  the  collector 
to  tEike  the  custody  of  the  property.  The  collector  is  the  proseciitor. 
It  is,  by  the  eighty-ninth  section  of  this  act,  made  his  duty  to  prose- 
cute "without  delay,"  while  the  sixty-ninth  section  gives  the  cus- 
tody of  the  property  to  him,  "oi*  such  other  4)erson  as  ho  shall 
appoint  for  that  purpose;"  If  then  the  course  of  the  "  proceedings" 
reqmres  that  the  marshal  shall  have' the  "custody"  of  the  property 
by -virtue  of  process,  does  he  not,  by  the  act  of  prosecution,  quoad 
hoc,  make  him  that  "  other  person  ?"  Burke  vs.  Trevitt,  1  Mason's 
Rep.  96-100,  Is  it  policy,  further  than  is  necessary,  to  continue 
property  seized  in  t\m  summary  manner,  in  the  hands,  possessioii, 
and  custody  of  a  party  in  interest  ?  The  collector  is  such  a  party, 
he  being  entitled  to  a  share  of  the  proceeds  if  the  property  is 
forfeited. 

Mr.  Gilpin,  in  reply : — 

The  argument  against  this  motion  does  not  deny  the  legal  right 
of  the  collector  to  the  custody  of- goods  seized,  but  confines  it  to  the 
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custody  merely  incident  to  the  seizure^.and  makes  it  expire  with  the 
commencement  of  proceedings  for  the  condemnation. 

Such  a  construction  is  contrary  to  tbe.plain  lanffuage  of  the  sixty- 
ninth  i^ection  of  the  act  of  1799.  That  act  is  the  latest ;  subsequent 
to  all  others  cited ;  its  provisions  are  the  actual  law,  no  matter 
whether  or  not  they  conflict  with  any  that  are  previous.  If  they 
are  so  clear  as  to  leave  no  doubt,  there  is  an  end  of  the  case.  When 
the  whole  section  is  read  together,  there  s^ems  no  room  for  doubt 
**  All  goodsj  wues,  and  merchandise,  which  shall  be  seized  by  vir- 
tue of  this  act,  shall  be  put  into  and  remain  in  the  custody  of  the 
collector,  or  such  other  person  as  he^hall  appoint  for  that  purpose, 
until  such  proceedings  shall  be  had  as  by  this  act  are  required,  to 
ascertain  whether  the  same  are  forfeited  or  not;  and  if  it  shall  be 
adjudged  that  they  are  not  forfeited,  they  shall  be  forthwith  restored 
to  the  owner  or  owners,  claimant  or  claimants  thereof;  and  if  any 
person  or,  persons  shall  conceal  or  buy  any  goods,  wares,  or  mer- 
chandise, Imowing  them  to  be  liable  to  seizure  by  this  act,  such 
Jerson  or  persons  shall,  on  conviction  thereof,  forfeit  and  pay  a  sum 
ouble  the  amount  or  value  of  the  goods^,  wares,  or  merchandise,  so 
concealed  or  purchased.''  Is  it  not  evident  that  this  section  is 
meant  to  provide  for  the  custody  of  the  goods  from  the  moment 
they  are  seized,  as  liable  for  forfeiture,  up  to  that  when  they  are 
adjudged  to  be  forfeited  or  restored  ?  Had  the  law  meant  that  (he 
custody  should  be  changed  during  this  interval,  would  it  not  have 
been  so  stat^  in  this  section  ?  It  provides  for  their  custody  until 
« proceedings  are  had  to  ascertain  whether  they  are  forfeited,  and 
if  they  are  adjudged  not  to  be  forfeited,"  they  are  to  be  given  up. 
Is  it  possible  to  construe  the  sentence  otherwise  than  as  saying  that 
the  judgment  of  the  Court  is  the  proceeding  by  which  the  fprfeiture 
is  to  be  ascertained?  If  the  law  of  1792  were  not  in  existence, 
coidd  any  one  doubt  for  an  instant  that  this  would  be  admitted 
without  question  ?  .  If  so,  it  ought  now  to'  be  admitted,  for  this  is  a 
subsequent  statutory  provision,  to  be  ascertained  £r<Hn  its  express 
language ;  not  by  reference  to  a  previous  law,  which  cannot  control 
or  aiSect  it  ^ 

But  the  construction  contended  for  is  not  only  contrary  to  the 
language  of  the  sixty^inth  section ;  it  is  contrary  to  the  whole 
scope  of  the  law  of  1799.  That  law  embraces  all  proceedings  rela- 
tive to  imported  goods.  It  provides  for  all  cases  that  occur  from 
the  time  oftheir  arrival  to  the  time  of  their  final  disposition,  whether 
that  be  by  their  delivery  to  the  importer,  or  by  their  sale  as  forfeited. 
The  duties  of  the  collector,  of  the  various  revenpe  officers,  and  of  ihe 
Court,  are  particularly  set  forth.  Is  it  possible  the  custody  of  goods 
seized  and  waiting  adjudication  should  not. be  exphcitly  provided 
for  ?  Yet  the  only  provision  is'that  which  gives  it  to  the  collector. 
It  is  possible  the  law  intended  to  give  it  to  me  marshal,  when  there 
is  no  provision  to  that  effect  ?  The  duties  of  the  collector  in  making 
seizure  and  instituting  proceedings,  are  minutely  stated ;  th«.whole 
of  these  proceedings,  whether  by  the  Court,  the  clerk,  or  the  claim- 


JANUARY  TERM,  1839.  2S7 

[fix  p«rta  JeiM  Hqyt] 

ant,  are  prescribed ;  the  sale,  if  the  goods  are  condemned,  is,  by  the 
express  words  of  the  law,  to  be  made  by  the  marshal  There  is  no 
omission  to  assign  explicitly  specific  duties  to  the  several  officers,  in 
every  successive  stage, from  the  moment  the  goods  are  imported;  or 
to  provide  for  each  contingency  that  may  occur  in  regard  to  them. 
The  law  of  1799  is  elaborately  drawn  for  these  purposes.  Would 
it  not  then  be  a  total  violation  of  its  whole  scope,  so  to  construe  the 
sixty'-ninth  section  as,  in  the  first  place,  to  prevent  it  from  embracing, 
as  Its  plain  tenour  would  do,  the  custody  of  the  goods  up  to  the 
time  of  judgment ;  and  then,  having  done  this,  to  confer  that  custody 
on  ah  officer  to  whom  it  is  never  given  in  the  same  law,  although 
that  law  was  evidently  intended  to  provide  for  and  assign  the  spe- 
cific duties  of  every  officer?  Yet  to  tjiifi  result  the  opposite  argu- 
ment necessarily  leads. 

Nor  is  the  construction  contended  for  more  opposed  to  the  ex- 
press language  and  general  scope  of  these  statutory  provisions,  than 
It  is  to  the  whole  spirit  of  the  revenue  system  of  the  United  States^ 
as  regards  imported  goods  subject  to  impost  duties.  The  leading 
and  distinct  feature  of  that  system  is,  to  leave  all  goods,  subject  to 
duty,  in  the  actual  custody  of  the  collector,  until  the  duties  are  paid 
or  secured.  Up  to  that  time  the  government,  through  its  revenue 
officer,  keeps  its  lien — ^holds  its  possession.  The  moment  a  vessel 
anives  within  the  waters  of  the  United  States,  the  collectpr,  or  his 
subordinate  officer,  takes  possession  of  the  goods ;  he  ascertains  the 
impost  duties  on  them ;  he  examines  whether  they  are  liable  to 
forfeiture ;  he  provides  warehouses  for  their  safe  keeping;  if  tfiey 
are  seized  for  forfeiture,  he  has  legal  proceedings  instituted ;  if  de- 
livered to  the  claimant  on  bond,  he  sees  that  additional  bonds  for  the 
duties  are  taken ;  he  sells  them  if  the  duties  are  not  paid  or  secured 
within  nine  months ;  his  permit  is  necessary  for  their  delivery.  To 
allow  the  marshal  to  take  them,  from  the  public  warehouse,  pen- 
dente lite,  is  at  direct  vsuriance  with  this  whole  system,  and  for  no 
corresponding  benefit.  It  deprives  the  government  of  its  security 
for  the  duties ;  it  substitutes  an  officer,  having  no  connexion  with 
the  revenue,  for  him  who  is  expressly  charged  with  that  duty,  and 
with  the  preservation  of  the  heist  security — the  goods  themselves — 
until  that  revenue  is  paid.  The  omission  of  this  law  to  give  to  the 
collector  the  custody  of  vessels,  as  well  as  goods,  confirms  this  view. 
It  does  not  direct  him  to  retain  the  custody  of  vessels  seized,  for  they 
are  not  liable  to  impost  duties;  they  are  not  articles  affording  a 
revenue ;  they  do  pot  come  within  the  scope  of  the  revenue  system. 
It  is  true  they  are  subject  to  payments  for  tonnage,  called  auties ; 
but  these  are  in  fact  mere  port  charges,  in  no  way  resembling  im- 
post duties,  i.r  requiring  the  same  regulations.  The  very  omission, 
therefdre,  to  include  vessels  in  the  provisions  of  the  act  giving  the 
custody  of  goods  to  the  collector,  would  seem  to  show  that  those 
provisions  were  made  with  reference  to  the  revenue  system.  If  so, 
they  can  only  be  consistent  with  it,  by  construing  them  in  the  ng^n- 
ner  contend<.d  for  by  the  collector. 
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The  argument  in  support  of  the  opposite  construction^  and  which 
goes  to  limit  the  custody  of  the  collector  to  the  mere  possession  in- 
cident to  the  seizure,  does  not  controvert  any  of  these  grounds.  It 
relies  solely  on  an  endeavour  to  show  that  other  provisions  of  the 
act  of  1799  are  inconsistent  with  the  custody  of  the  collector  after 
the  institution  of  legal  proceedings.  One  point  of  the  opposite-  ar- 
gument is,  that  the  suit  is  to  be  "prosecuted  to  effect  j"  and  that 
this  cannot  be  done  yrithout  surrendering  the  goods  to  the  custody 
of  an  officer  of  the  Court;  and  that  the  collector  is  not  an  officer  of 
the  Court,  or  bound  to  obey  its  order.  To  this  it  may  be  answered, 
in  the  first  place,  that  the  custody  of  an  officer  of  the  Court  is  not 
necessary  to  the  effectual  prosecution  of  the  proceedings  for  forfeit- 
ure; those  proceedings  consist  in  the  ascertainment  of  certain  facts 
independent  entirely  of  the  custody  of  the  goods,  until  their  resto- 
ration or  sale  is  decreed  by  a  judgment,  when  the  law  provides  the 
officer  and  the  mode  of  effectuating  that  judgment^  whichever  it 
may  be;  in  the  mean  time  it  is  sufficient  if  the  law  provides  that 
the  goods  are  safely  kept  by  any  person  to  answer  to  the  judgment: 
but  in  the  second  place,  the  collector  is  an  officer  of  the  Court,  and 
so  constituted  by  this  ^ery  law,  so  long  as  the  proceedings  are  de- 
pending. In  the  words  of  the  Circuit  Court  of  Massachusetts  in 
Burke  vs,  Trevitt,  1  Masoi!  100,  the  collector  "is  the  mere  official 
keeper  of  the  Court''  Another  point  of  the  argiunent  is,  that  as 
notice  must  be  given  by  the  Court  of  the  seizure  of  the  goods,  such 
seizure  must  be  one  made  under  process  of  the  Court;  the  very 
words  of  the  law  cited  to  sustain  this  construction  seem  to  con- 
trovert it,  for  thev  speak  of  the  seizure  of  which  notice  is  to 
be  given  as  anterior  to  the  libel;  when  it  is  admitted  that  the 
only  seizure  on  the  process  of  the  Court  must  be  subsequent  to 
the  libel;  for  on  the  allegations  of  the  libel  all  its  process  is 
founded.  Nor  is  it  possible  to  sustain  this  distinction  by  refer- 
ence' to  the  words  of  the  statute;  it  speaks  constantly  of  seizure 
for  forfeiture,  but  in  every  instance  treats  it  as  an  act  of  the  col- 
lector; never  of  the  marshal.  Besides  the  distinction  is  unnecessary 
to  secure  the  rights  of  any  persons  for  whose  benefit  the  notice  is 
to  be  given.  Again,  it  is  said  th^t  before  judginent  the  Court  may 
direct  the  delivery  of  the  goods  on  bond,  or  their  sale  if  perishable ; 
and  that  either  of  these  acts  ends  the  collector's  custody.  It  is  not 
apparent  how  either  of  these  acts  of  the  Court  conflict  with  that 
custody,  either  to  the  injury  of  the  collector,  or  of  the  security  of 
the  government ;  because  in  the  first  instance  the  act  is  expressly 
authorized  and  it  is  provided  tliat  full  security  both  for  the  value  of 
the  goods  and  the  amount  of  duties  shall  be  previously  given ;  in  the 
other  there  b  certainly  no  authority  given  to  the  Court  by  any  law, 
but  if  it  were  exercised  doubtless  it  would  be  attended  with  the 
same  disposition  of  the  proceeds  of  the  sale.  If  therefore  these 
acts  do  terminate  the  pollector'is  custody,  before  judgment,.it  is  only 
by  the  substitution  of  a  security  or  other  property  equal  in  vaJue, 
and  as  miich  under  his  control;  this  is  not  the  ckse  if  the  custody 


JANUARY  TERM,  1839.  »a9 

[Et  ptita  J«M  Hojt] 

be  taken  from  him  by  the  preliminary  process  of  the  marshal's  at- 
tachment Nor  does  the  provision  of  the  law^  which  4irects  the 
sale  after  condemnation  to  be  made  by  the  marshal,  seem  to  conflict 
witfi  the  construction  contended  for  by  the  collector;  on  the  con- 
trary die  express  designation  of  the  marshal,  in  this  instance,  and 
of  the  collector  in  the  other,  would,  seem  to  sanction  his*  construc- 
tion. But  the  sale  is  an  executive  sict  of  the  Court,  and  properly 
done  by  its  executive  officer,  who  is  bound  to  make  his  return  im- 
mediately; this  is  in  no  respect  similar  to  the  custody  of  the  goods 
before  condemnation. 

One  point  of  the  opposite  argimient  remains  to  be  noticed  It 
is  said  that  if  the  act  of  1799  is  construed  as  a  repeal  of  that 
of  179;^,  it  will  leave  no  provision  for  the  custody  of  vessels;  and 
also  that  the  latter  act  must  have  been  equally  a  repeal  of  those 
of  1789  and  1790,  which  would  remove  all  provisions  for  the 
custody  of  goods  before  process — a  construction,  it  is  alleged,  so 
inconvenient  that  it  would  justify  the  Court,  if  necessary,  in  order 
to  obviate  it,  to  consider  the  marshal  ad  one  of  the  <<  other  persons'' 
to  whom  the  collector  might  himself  confide  the  custody.  To  this 
argument  Ae  answer  is,  that  the  aet  of  1799  is  not  a  repeal  of  the 
act  of  1798,  nor  was  the  latter  a  repeal  of  those  of  1789  and. 1790. 
The  act  of  1792  is  an  act  generally  explaining  the  duties  and  regur 
lating  the  fees  of  the  marshal;  the  others  are  acts  elaborately 
arranging  the  revenue  system;  the  clause  in  the  act  of  1798  is  sub- 
sidiary to  the  others;  it  i^efers  to  such  custody  of  goods  as  it  niay 
be  necessary  for  the  marshal  to  have  as  an  executive  officer  of  the 
Court,  but  not  in  conflict  with  the  revenue  svstem  or  arrangements. 
But  even  if  tfie  act  of  1799  were  a  repeal  of  that  of  1792,  it  would 
not,  as  is  contended,  leave  no^provision  for  the  custody  of  vessels; 
because  they  are  not  included  among  the  articles  placed  by  the 
formei:  act  m  charge  of  the  collector,  and  therefore  as  to  them 
the  act  of  1792  remains  unrepealed,  and  gives  the  custody  to  the 
marshal. 

Mr.  Justice  Stoby  delivered  the  opinion  of  the  Court. — 
This  is  the  case  of  a  motion  made  by  the  collector  of  New  York 
for  a  mandamus  to  be  directed  to  the  district  judge  of  the  southern 
district  of  New  York,  under  the  following  circumstances.  The  col- 
lector, on  the  26th  of  December  last^  made  a  motion  in  a  certain  cause 
of  seizure  then  depending  before- the  9aid  judge,  that  the  clause  of  the 
common  monition,  issued  in  that  cause,  by  which  (according  to  the 
conimon  practice  in  such  cases,)  the  marshal  redirected  to  detain  the 
goods  attached  by  virtue  of  the  said  monition  in  his  custody,  until 
the  further  order  of  the  Court,  be  quashed  and  stricken  out;  on  the 
ground  that  the  said  clause  is  repugnant  to  the  sixty-ninth  section 
of  the  act  of  1799,  ch.  128,  entitled,  "An  act  to  regulate  the  collec- 
tion of  duties  on  imports  and  tonnsige ;"  or  that  the  said  monition 
be  so  reformed  and  amended,  that  the  said  goods  remain  in  the 'cus- 
tody of  the  said  collector,  or  such  persofh  as  he  shall  appoint  for 
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tfmt.purpote,  untQ  the  proceedings  commenced  for  the^  forfeiture  of 
tlie  said  goods  shall  be  detenyiined,  and  it  \>e  judicially  ascertained, 
whether  the  same  have  been  forfeited  or  not,  as  required  by  the 
said  sixty^iinth  section  of  the  act  The  district  judge  after  a  fall 
hearing  pronounced  an  elaborate  opinion,  reviewing  the  whole 
series  of  laws  on  the  subject,  and  refused  to  grant  the  motion.    The 

S resent  motion  is  for  a  mandamus  to  compel  him  to  vacate  the  order 
enying-  the  original  motion  of  the  collector. 
We  are  of  opinion  that  this  is,  in  no  just  sense,  a  case  for  a  writ 
of  mandamus.  This  Court  has  authority  giveri  to  it  by  the  thir- 
teenth section  of  the  judiciary  act  of  1789,  ch.  20  to  issue  writs  of 
mandamus  in  cases  warrant  by  the  principles  and  usages  of  law 
to  any  Courts  appointed  under  the  authority  of  the  United  States. . 
Their  present  {application  is  not  warranted  by  any  such  principles  and 
usages  of  law.  It  is  neither  more  nor  less  than  an  application  fof 
an  order  to  leverse  the.  solemn  iudgment  of  the  district  judge,  in  a 
matter  clearly  wiAin  the  jurisdiction  of  the  Court,  and  to  substi- 
tute another  judgment  in  its  stead.    Now  a  writ  of  mandamus  is 

-not  a  proper  process  to  correct  an  erroneous  judgment  or  decree 
rendered  in  an  inferior  Court    That  is  proj^erly  matter  which  is 

:  examinable  uponra  writ  of  error  or  an  appeal,  (as  the  case  may  re- 
quire,) to  the  proper  appellate  tribunal.  Neither  can  this  Court 
issue  the  writ  upon  the  ground  that  it  is  necessary  for  the  exercise 
of  its  own  appellate  jurisdiction ;  for  the  proper  appellate  jurisdic- 
tion, if  any  m  this  case,  is  direct  and  immediate  to  the  Circuit  Court 
for  ^e  southern  district  of  New  York.  It  has  been  repeatedly  de- 
clared by.  this  Court  that  it  will  not,  by  mandamus,  direct  a  judge 
what  judgment  to  enter  in  a  suit;  but  only  will  require  him  to  pro- 
ceed to  render  judgment.  The  case  of  the  Life  and  Fire  Insurance 
of  New  York  vs.  Adams  in  8  Peters'  Rep.  291 ;  and  9  Peters'  Rep. 
573,  is  directly  in  point. 

'  But,  as  there  appears  to  have  been  some  diversity  of  construction 
in  the  different  districts  of  the  United  States,  of  the  laws  on  this 
subject,  and  as  it  is  a  matter  .of  general' concern  throughout  all  the 
commercial  districts,  and'  applicable  to  the  daily  practice  of  the 
Courts,  and  the  point  has  been  fully  argued,  we  think  it  right  to  say, 
that  we  are  of  opinion  that  the  construction  of  the  laws  of  the 
United  States,  maintained  by  the  district  judge  in  his  opinion,  is  the 
correct  one,,  to  wit,  that  by  the  sixty-ninth  section  of  ttie  collection ' 
act  of  1799,  ch.  1S3«  the  goods,  wares,  and  merchandise  seized  under 
that  act  are  to  be  put  into  and  remain  in  the  custody  of  the  col- 
lector, or  such  other  persons  as  he  shall  appoint  for  that  purpose,  no 
longer  than  luitil  the  proper  proceedings  are  had  under  the  eighty- 
nipth  section  of  the  same  act  to  ascertain  whether  they  are  for- 
feited or  not;  and  that  as  soon  as  the  marshal  seizes  the  same  goods 
under  the  proper  process  of  the  Court,  the  marshal  is  entitled  to  the 
sole  and  exclusive  custody  thereof,  subject  to  the  future  orders  of 
ih«  Court 
The  motion  for  the  mandamus  is  denied. 
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Mr.  Justice  Baldwin  concurred  with  the  Court,  in  the  opinion 
that  this  is  not  a  case  for  a  mandamus.  The  result  of  this  is  that 
the  case  is  coram  non  judice.  Any  opinion  which  may  be  given 
on  other  points  in  the  case  cannot  be  binding  in  any  case.'  He  was 
not  willing  to  decide  a  question,  when  it  was  not  properly  before 
the  Court 
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8lockiiifi  tnd  lutf«lockiiigB  made  mitMy  of  dlk,  impoMad  from  Li^vpool  in  Odobar, 
1888,  were  exempted  from  the  pevment  of  duty,  bj  the  act  of  Congrem  pemed  Maieh 
%,  1888,eDtiUed  *<An  act  to  modify  the  act  of  the  14th  Jufy,  1883,  end  all  other  aetf 
impodng  dutiee  on  impoite." 

ON  a  certificate  of  division  of  opinion  firbm  the  Circuit  Court  of 
the  United  States,  for  the  southern  district  of  New  York. 

This  cause  came  before  the  Court  on  a  certiorari  to  the  Superior 
Court  of  the  city  of  New  York,  the  action  being  in  assumpsit  to 
recover  firom  the  defendant  the  sum  of  JS148  29,  received  by  him  as 
collector  of  the  port  ^f  New  York,  for  duties  on  an  importation  of 
silk  hose.  The  duty  was.  levied  at  the  rate  of  25  per  centum  ad 
valorem,  as  "hosiery,"  under  the  2d  article  of  the  2d  section  of  the 
act  of  Congress,  approved  July  14th,  1832,  entitled  "An  act  to 
alter  and  amend  the  several  acts  imposing  duties  on  imports."  The 
plea:  of  non-assumpsit  was  pleaded  by  the  defendant  in  bar  of  the 
action.- 

It  being  proved  that  the  articles  imported  were  stockings  and  half* 
stockingSvmade  entirely  of  silk,  and  were  imported  from  Liverpool, 
in  England,  in  the  ship  St  Andrew,  in  the  month  of  October,  in 
the  year  one  thousand  ei^ht  hundred  and  thirty-eight,  which  port 
of  Liverpool  is  a  port  this  side  of  the  Cape  of  Good  Hope ;  tfie 
followiiig  point  was  presented,  during  the  progress  of  the  trial,  for 
the  opinion  of  the  judges,  on  which  the  judges  were  opposed  in 
opinion,  viz. : 

Whether  the  said  silk  hose  was  subject  to  the  pjBtyment  of  the 
duty  imposed  on  hosiery  by  the  2d  clause  of  the  2d  section  of  the 
act  of  July  14th,  1832,  entitled,  "An  act  to  alter  and  amend  the 
several  acts  imposing  duties  on  imports." 

Or  whether,  as  manufactures  of  silk,  not  being  sewing  silk,  they 
were  exempted  ftom  the  pajrment  of  duty  by  the  4th  section  of  the 
act  of  March  2d,  1833,  entitled,  "  An  act  to  modify  the  act  of  the 
fourteenth  of  July,  one  thousand  eight  hundred  and  thirty-two,  and 
all  other  acts  imposing  duties  on  imports,"  which  declares  that  all 
manufactures  of  silk,  or  of  which  siUc  is  the  component  material  of 
chief  value,  coming  from  this  side  of  the  Cape  of  Good  Hope,  ex- 
cept sewing  silk,  shall  be  firee. 

Which  point,  upon  which  the  disagreement  has  happened,  under 
the  direction  of  the  judges  of  the  said  Court,  at  the  request  of  the 
counsel  for  the  parties  in  the  cause,  was  ordered  to  be  certified  unto 
the  Supreme  Court  of  the  United  States,  at  the  next  session. 

The  case  was  submitted  to  the  Court,  on  the  argument  m  the  case 
of.  Bend  vs.  tloyi,  by  Mr.  Raymond  for  the  plaintiff,  and  Mr. 
Grundy,  Attorney  General,  for  the  United  States. 
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Mr.  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  case  involves  the  second  point,  only,  which  has  been  just  de^ 
cided  in  the  case  of  Bend  vs.  Hojrt ;  and/ therefore,  it  is  only  neces- 
sary to  say  that  it  will  be  certified  to  the  Circuit  Court  for  the  south- 
em  district  of  New  York,  that  the  silk  stockings  and  half-stockings 
mentioned  in  the  case,  were  exempted  from  duty  on  their  importa- 
tion, under  the  act  of  the  2d  of  March,  1333,  ch.  384. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States,  for  the  southern  district 
of  New  York,  on  the  points  and  questions  on  which  the  judges  of 
the  said  Circuit  Court  were  opposed  in  opinion,  and  iiirhich  were 
certified  to  this  Court  for  its  opmion,  agreeably  to  the  act  of  Con- 
fess in  such  case  made  and  provided,  and  was  argued  by  Counsel. 
On  consideration  whereof,  this  Court  is  of  opinion,  that  the  silk  hose,, 
as  manufactures  of  silk,  not  being  sewing  silk,  were  exempted 
firom  the  pa3rment  of  duty,  by  the  fourth,  section  of  the  act  of  the 
dd  of  March,  1833,  entitled,  <<  An  act  to  modify  the  act  of  the  14th 
of  July,  1832,  and  all  other  acts  imposing  duties  on  imports,"  which 
declares,  that  all  manufactures  of  silk*  or  of  wbidl  silk  us  the  com- 
ponent material  of  chief  value,  coming  from  this  side  of  the  Cape 
of  Good  Hope,  except  sewing  jsilk,  shall  be  free  of  duty.'  Where- 
upon, it  is  omered  and  adjudged  by  this  Court,  that  it  be  so  certified 
to  the  said  Circuit  Court,  and  that  this  case  be  remanded  to  the  said 
Coi^t,  that  further  proceedings  may  be  had  therein  according  to 
law. 


2  b2 
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Appellees. 

The  principle  of  the  common  law  undoubCeJl^  is,  that  no  property  hot  that  in  which  the 
debtor  has  a  legal  title  is  liable  to  be  taken  in  execution ;  and,  accordingly,  it  is  well  set- 
tled in  the  English  Courts,  that  an  equitable  interest  is  not  liable  to  execution.  In  the 
United  States,  diffisrent  views  have  beien  taken  of  this  question  in  the  Courts  of  the  se- 
ineral  states.  Except,  as  against  the  mortgagee,  the  mortgagor  is  regarded  as  the  real 
owner  of  the  property  mor^aged;  and  this  rule  has  vei^  extensively  prevailed  in  the 
stales  of  the  United  States,  &at  an  equity  of  redemption  is  vendible  as  real  property  on 
an  execution ;  and  that  it  is  also  chargeable  with  the  dower  of  the  wife  of  the  mort- 
gagor. 

The  equity  of  redemption  of  a  mortgagor  of  land  in  that  part  of  the  District  of  Cdlnmbi% 
ceded  fay  the  state  of  Maryland  to  the  United  Statee,  cannot  be  taken  in  execution  under 
j»  fieri  fades.  At'tbe  time  of  the  cession  to  the  United  States,  the  rule  of  the  comn^n 
'  law  was  the  law  of  Maryland. 

It  is  not  neceesary  to  refer  to  authorities  to  sustain  a  pn^positioa  th^*  a  chose  in  action  ie 
not  liable  to  be  levied  on  by  a  fieri  iactas. 

APPEAL  from  the  Circuit  Court  of  the  United  Stattes,  for  the 
county  of  Washington,  in  the  District  of  Cokimbia. 

In  November,  1836,  the  api>ellant  filed  a  bill  in  the  Circuit  Court 
against  Alpheus  Hyatt  and  others.  The  following  were  .he  import- 
ant fistcts  in  the  case,  as  sustained  by  the  evidence: 

In  December,  1818,  William  Cocklin  leased  to  James  Shields  a  lot 
of  ground  in  the  city  of  Washington,  for  ten  years,  from  January 
1st,  1819,  for  the  rent  of  thirty^five  dollars  per  annum.  The  lessee 
covenanted  to  erect  and  bulla,  within  twelve  months,  a  t\^o-story 
brick  house  upon  the  lot ;  and  the  parties  agreed,  that  if  at  or  be- 
fore the  expiration  of  the  lease,  the  lessee  should  pav  to  the  lessor 
the  sum  of  three  hundred  and  seventy-five  dollars,  the  rent  ahould 
ceascj^and  so  if  a  portion  or  part  of  the  sum  of  three  hundred  and 
seventy-five  dollars  should  be  paid  within  the  time,  the  rent  should 
be  dinunished  according  to  the  sum  or  sums  paid.  On  the  payment 
of  the  whole  of  the  sum,  William  Cocklin  was  to  make  to  the  lessee 
a  good  and  sufficient  title  in  fee  simple  to  the  lot 

James  Shields,  on  the  2  9d  of  September,  1823,  mortgaged  the  lot 
and  .improvements  upon  it  to  Jonn  Franks,  to  secure  a  debt  of 
jill27;  and  on  the  7th  day  of  May,  1825,  the  mortgagee  assigned 
all  his  riffht  and  title  \mder  the  mortgage  to  Alpheus  Hyatt,  one  of 
the  appellees;  and  on  the  9th  day  of  May,  1825,  James  Shields  re- 
leased all  his  interest  in  the  lot  to  Alpheus  Hyatt,  for  the  considera- 
tion of  two  hundred  dollars.  Subsequently,  in  May,  1826,  Alpheus 
Hyatt,  having  paid  to  the  heirs  and  representatives  of  William 
Cocklin  the  whole  sum  of  threfe  hundred  and  seventy-five  dollars, 
and  the  intermediate  rent,  they  released  to  him  the  premises,  and 
conveyed  to  him  in  fee  simple  all  their  right,  title,  and  property  in 
the  same.  ^ 

On  the  eighth  day  of  November,  1823,  Jonn  P.  Van  Ness,  the 
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appellant,  obtained,  before,  a  magistrate  of  the  county  of  Washing- 
ton, a  judgment  for  Uiirty  doUus  and  twoDty-fiye  cents,  against 
James  Shields,  and  he  caused  a  fieri  fiatcias  to  be  issued  on  the  judg- 
ment, onthe  lOth  of  June,  1824,  under  which  a  ley^  was  made  by 
the  constable  having  the  process,  on  the  right,  title,  interest,  estate, 
and  claim  of  James  Shields,  in  and  to  the  lot  originally  held  by  him/ 
under  the  lease  and  agreement  with  William  Cocklin.  The  property 
levied  upon  was  sold  by  the  constable,  under  the  process  for  the 
iom  of  fifty-four  dollars,  on  the  lOth  of  July,  182.4;  and  John  P. 
Van  Ness,  the  appellant,  became  the  purchaser  thereof  on  the  19th 
day  of  August,  1825 :  die  constable  conveyed  the  premises  sold  by 
him,  to  the  appellant,  by  a  deted  of  indenture,  which  was  recorded 
on  the  9th  of  January,  1826. 

The  appellant  having  filed  bis  bill  stating  all  the  facts,  and  alleg- 
ing the  conveyances  made  by  Shields  and  Franks,  and  the  heirs  and 
representatives  of  William  Cocklin  to  have  beep  erroneous  and 
fraudulent,  and  avering  his  full  readiness  to  pay  the  heirs  and  repre- 
sentatives of  WilUam  Cocklin,  or  to  the  representatives  of  Franks, 
all  that  Shields  was  bound  to  pay  to  them;  praved  a  decree  that 
the  property  should  be  assigned  to  him,  and  that  he  should  be 
quieted  in  the  possession  of  the  same ;  and  for  general  relief. 

There  was  no  evidence  to  support  the  allegations  of  fraud  stated 
in  the  bill,  nor  was  there  any  proof  given  of  notice  to  the  appellees 
of  the  same.  The  answers,  as  far  as  they  were  responsive  to  the 
bill,  and  the  several  exhibits  with  the  bill  and  the  answers,  were  the 
only  proo&  in  the  cause. 

The  Circuit  Court,  after  a  hearing  of  the  parties  by  their  coimsel, 
dismissed  the  bill  with  costs ;  and  the  complainant  prosecuted  this 
appeal. 

The  case  was  argued  by  Mr.  Hoban  and  Coxe,  for  the  appellant ; 
and  by  Mr.  Key  for  the  appellees. 

For  the  appellant,  it  was  contended,  that  the  Circuit  Court  erred 
in  refusing  the  praver  contained  in  the  bill. 

That  the  sale  of  the  constable  conveyed  the  estate  of  Shields  at 
the  time  to  Van  Ness. 

That  there  is  no  proof  of  any  other  incumbrance  on  the  property, 
than  the  purchase-money  and  rent,  when  Van  Ness  purchased. 

Mr.  Hoban  considered  the  interest  bf  Shields  in  the  lot,  at  the 
time  of  the  sale  by  the  constable,  as  one  liable  to  execution.  The 
mortgagor  in  possession  is  the  owner  of  the  property,  and  his  inte- 
rest may  be  levied  upon  and  sold.  Cited,  M'Call  vs.  Lenox-,  9  Serg. 
and  Rawle,  230.  2  Greenleaf's  Rep.  132.  Ij5  Mass.  Rep^  305. 
4  Johns.  Rep:  41.  10  Johns.  Rep.  481.  12  Johns.  Rep.  521.  1  Barn, 
a^d  Aid.  230.     3  Paige's  Rep.  219.     9  Cranch's  Rep.  153. 

Coxe,  also  for  the  appellant,  contended,  that  the  interest  of  Shields 
in  the  land,  was  such  as  was  the  subject  of  an  execution ;  and  that 
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the  deed  from  the  constuble  to  the  appellant  conveyed  that  interest 
It  was  recohled  within  the  time  required  by  law,  and  was  ^  valid 
and  e£Bcient  deed.    The  mortgagor  is  the  owner  of  the  property  - 
mortgaged  against  all  the  world,  the  mortgagee  excepted. 

Mr.  Key  for  the  appellees : — 

The  appellant  acquired  no  lien  on  the  property  of  Shields  by  the 
judgment  obtained  before  a  magistrate.  This  is  prohibited  by  the 
act  of  Congress  of  March,  1823.  BircWs  Digest,  311.  Nor  was  any 
acquired  by  the  levy  made  under  the  fieri  facias  issued  under  the 
judgment.  This  is  the  consequence  of  the  provision  of  the  act  of 
Congress  against  a  Uen.  There  is  no.  record  of  judgments  before 
magistrates,  and  therefore  no  notice  of  them.  The  same  may  be 
said  as  to  the  sale  by  the  constable ;  and  until  the  deed  of  August, 
1825,  was  recorded  in  January,  1826,  nothing  could  be  known  of 
tije  proceedings  by  which  a  bona  fide  piuchaser  might  protect 
himself 

Shields  had  no  property  which  could  be  made  the'  subject  of  a 
levy.  In  May  previous  to  the  proceeding  he  had  mortgaged  the  lot 
to  Franks,  who  subsequently,  before  the  constable^s  sale,  conveyed 
the  inortgaffed  interest  to  Alpheus  Hyatt  On  the  9th  of  May, 
1825,  Shields  released  all  his  interest  in  the  premises  to  Mr.  Hyatt 

But  Shields  had  no  interest  upon  which  a  levy  could  be  made 
under  the  lease  from  Cocklin ;  or  if  he  had  an  interest  mider  the 
lease,  it  expired  on  the  1st  of  January,  1826.  The  appellant  applied 
in  1836  to  the  heirs  of  the  lessor,  to  redeem  in  1836,  when  aU  the 
interest  under  the  lease  was  sure. 

Shields  had  nothing  but  an  equity  of  redemption  on  the  property;, 
and  this  in  the  District  of  Columbia,  which  is  regulated  by  the  law 
of  Maryland  prevailing  when  the  territory  was  ceded  to  the  United 
States,  could  not  be  levied  upon.  8  East,  484.  2  Saunders,  11. 
Act  of  Maryland  of  1810,  ch.  130.  9  Cranch,  496,  2  Harris  cCnd 
M^Heniy ,  355.    5  Harris  and  Johns.  315. 

Mr.  Justice  Babbour  delivered  the  opinion  of  the  Court : — 
This  is  an  appeal  from  the  Circuit  Court  for  the  county  of  Wash- 
ington, in  a  suit  in  equity  brought  hy  the  appellant  in  that  (Ddurt^ 
in  which  a  decree  wds  made,  dismissmg  the  bill  with  costs. 

The  case  was  this.  On  the  31st  day  of  December,  1818,  an 
agreement  was  entered  into  between  William  Cocklin  and  James 
Shields ;  by  which  Cocklin  leased  to  Shields  part  of  a  lot  in  the 
city  of  Wasihington,  for  ten  years,  from  the  Ist  of  January,  1819, 
for  the  yearly  rent  of  thirty-five  dollars.  The  lessee  was  to  build  a 
two  story  brick  house  on  the  lot,  within  twelve  months  from  the 
date  of  the  lease.  And  it  wcs  agreed  between  the  parties,  that  if, 
at  the  expiration  of  the  lease,  Shields  shoujd  pay  to  CockUn  three 
hundred  and  seventy-five  doIlai:s,  then  the  rent  should  cease  to  be 
paid ;  or  if  all,  o;r  any  part  of  the  three  hundred  and  seventy-five 
dc^rs  were  paid  before  the  expiration  of  the  lease,  then  such  part 
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of  the  rent  of  thirty-fi^e  dollars  should  cease,  as  should  bear  an 
equal  proportion  to  the  money  so  paid.  And  on  the  receipt  of  the 
whole  of  the  purchase  money,  and  not  before ;  Cocklin  should  make 
to  Shields  a  good  and  sufficient  title  in  fee  simple^  to  the  lot  of 
ground  described  in  the  lease. 

On  the  23d  of  September,  1823,  Shields,  tlie  lessee,  mortgaged 
the  premises  to  a  certain  John  Fraidcs,  to  secure  a  debt  of  01127  18. 
On  7th  May,  1825,  Franks  assigned  all  his  right  and  title  to  the 
appellee ;  who  also,  on  the  9th  of  May,  1825,  procured  from  Shields 
a  release  of  his  interest,  and  from  the  representatives  of  Cocklin  a 
conveyance  of  all  their  title,  on  the  16th  of  April,  1826. 

On  the  8th  of  November,.1823,  the  appellant  obtained,  before  a 
magistrate  in  Washington  county,  a  judgment  against  Shields  for 
$30  25,  and  a  fieri  facias  issued  tibereon,  on  the  10th  of  June,  1824; 
which  was  levied  by  the  constable,  upon  the  right,  title,  estate, . 
interest,  and  claim  of  Shields  in  the  lot  in  question.  At  the  sale  of 
^he  lot,  under  this  execution,  the  appellant  became  the  purchaser,  at 
the  price  of  054;  and  the  constable,  by  a  deed  dated  the  19th  of 
August,  1895,  and  recorded  the  9th  of  January,  1826,  conveyed  the 
right  and  title  of  Shields  in  the  lot,  to  the  appellant. 

The  bill  was  brought  by  the  appellant  against  the  appellee. 
Shields,  the  representativea  of  Cocldin  and  of  Franks,  stating  tlie 
above  facts,  which  are  all  that  are  material  to  a  correct  understand- 
ing of  the  caae ;  charging  that  the  mortgage  to  Franks  was  fraudu- 
lent and  covinous,  and  that  all  the  conveyances  to  the  appellee  were 
made  with  full  knowledge  by  all  parties  of  the  appellant's  purchase 
and  rights ;  averring  his  readiness  to  pay  all  that  Shields  was  bound 
to  pay  for  the  property  in  question,  at  the  time  of  his  purchase,  to 
Cocklin  or  his  heirs,  or  to  the  representatives  of  Fracdcs,  then  de- 
ceased; and  praying  that  all  the  parties  might  be  compelled  to  assign 
their  pretended  rights  and  claims  to  the  property  in  question,  to  the 
complainant,  and  deliver  up  quiet  possession  of  the  premises ;  ahd 
for  general  relief. 

'Hie  view  which  we  have  taken  of  the  case  renders  it  unnecessary 
to  state  the  grounds  of  defence  taken  in  the  several  answers.  It 
will  be  sufficient  to  say,  that  there  is  no  proof  in  the  cause,  except 
the  answers,  as  fieir  as  they  are  responsive  to  the  bill,  and  the  sevend 
exhibits  with  the  bill  and  answers :  that  all  the  facts  stated  above 
are  contained  in  the  bill  itself,  and  proven  by  the  exhibits ;  and  that 
there  is  no  evidence  to  sustain  either  fraud,  or  notice,  as  alleged  in 
the  bill. 

Upon  thia  state  of  the  case  the  question  arises,  whether  the  ap- 
pellant is  entitled  to  the  relief  which  he  prays  for.  The  only  interest 
which  the  appellant  can  claim  in  the  property  in  question,  is  de- 
rived firom  the  levy  made  by  the  officer  under  his  execution,  and 
the  purchase  made  by  him  at  the  sale  under  that  execution,  of  what- 
ever right,  title,  and  claim  Shields  had'  in  the  property.  Now  it 
must  be  borne  in  mind,  that  not  only  before  me  sale,  but  even 
before  the  levy,  Shields  had  mortgaged  the  lot  to  Frwks;  and, 
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consequently,  his  right  was  only  an  equity  of  redemption.  Was 
this  such  a  right  or  interest,  as  that  a  fieri  facias  could  be  levied 
•upon  it  ?  The  principle  of  the  common  law  undoubtedly  is,  that  no 
property  but  that  in  which  the  debtor  has  a  legal  tide  is  liable  to 
be  taken  by  this  execution ;  and,  accordingly,  it  is  well  settled  in 
the  English  Oourts,  that  an  equitable  interest  is  not  liable  to  execu- 
tion. 1  Veseyy  Jr.  43JI.  8  East,  467.  5  Bos.  md  PulL  461. 
la  the  United  States  difierent  views  have  been  taken  on  this 

2uestion,  in  the  Courts  of  the  several  states.  It  is  said,  in  4  Kent's 
Commentaries,  1^3, 154,  that  Courts  of  law  have,  by  a  gradual  and 
almost  insensible  progress,  adopted  the  views  of  a  Court  of  equity 
on  the  subject  of  mortgages,  which  are  foupded  in  justice,  and 
accord  with  the  true  intent  and  inherent  nature  of  the  transaction; 
that  except  as  against  the  mortgagee,  the  mortgagor,  while  in  pos- 
session, and  before  foreclosure,  is  regarded  as  the  real  owner ;  and 
that,  in  this  country,  the  rule  has  very  extensively  prevailed,  that 
an  equity  of  redemption  was  vendable  as  real  property  on  an  exe- 
cution at  law,  and  that  it  is  also  chargeable  with  the  dower  of  the 
wife  of  the  mortgagor :  and  cases  are  referred  to,  in  New  Yorl^ 
Connecticut,  and  other  states,  in  support  of  the  proposition.  On  the 
contrary,  it  has  been  held  in  Virginia,  that  the  resulting  interest  of  a 
grantor  in  a  deed  of  trust  msule  to  secure  debts,  cannot  be  reached 
by  execution.  -6  Rand.  255.  And  this  principle  is  not  without  some 
strong  reasons  in  its  support,  independently  of  mere  authority. 
Amongst  .others.  Lord  EUlenborough  very  cogently  remarks,  in  8 
East,  481^  that  the  sheriff  could  only  sell  subject  to  the  trusts ;  that 
the  execution  creditor,  or  the  vendee,  would  still  be  obliged  to  go 
into  equity,  to  get  an  account,  or  to  redeem  prior  encumbrances, 
which  might  be  done  in  the  first  instance  by  a  judgment  creditor, 
with  Uss  expense  and  delay;  besides,  the  destruction  of  the  debtor's 
estate,  which  under  so  much  doubt  and  difficulty  would  sell  greatly 
under  value,  so  that  a  large  equitable  interest  mig^t  be  exhausted 
in  satisfieu^tion  of  a  small  demand,  to  the  detriment  of  other  creditors. 
Whatsoever  may  have  been  the  decisions  upon  this  subject,  in 
the  Courts  of  some  of  the  states,  in  which  the  Courts  of  law  have, 
^  by  a  gradual  and  almost  insensible  progress,  adopted  the  equitable 
views  of  the  subject,"  we  must  be  governed,  in  deciding  ttus  case, 
by  that  law  which  Congress  enacted  for  the  District  of  Columbia,  on 
assuming  jurisdiction  over  it.  They  adopted  the  laws  of  Marvland 
then  in  K>rce,  as  £Btr  as  regards  that  part  of  the  District  in  which  this 
question  arises.  Amongst  those  laws  was  the  common  law.  Now 
we  have  already  seen,  that  by  the  common  law,  an  equitable 
interest,  such  as  an  equity  of  redemption,  is  not  Uable  to  execution. 
Tins  would  be  decisive  of  the  case,  unless  there  should  be  found  to 
be  some  legislation,  or  some  course  of  authoritative  judicial  deci- 
sion, whidi  had  so  far  modified  the  common  law,  byr  engrafting 
upon  it  the  principles  of  the  Court  of  equity,  in  relation  to  mort- 
gage^, as  to  diange  the  rule  in  this  rem>ect.  It  is  not  pretended  that 
any  legislative  act  has  produced  this  effect.    Is  there  any  course  of 
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judicial  decision  which  does?  Three  Maryland  cases  have  been 
cited  for  this  purpose.  As  to  two  of  them,  viz.  Purl  vs.  Duvall,  5 
Harr.  and  Johns.  69.  74,  and  Ford  t^.  Philpott,  5  Harr.  and  Johns. 
312,  it  would  be  sufficient  to  sayj^that  they  had  been  decided  many 
years  since  the  cession  by  Maryland  of  that  part  of  the  District,  in 
which  this  question  arises,  was  made ;  and,  therefore,  whatever, 
respect  might  be  due  to  them,  they  are  not  authority.  As  to  the 
case  of  Campbell  vs.  Morris,  which  was  decided  in  the  year  1797, 
We  are  informed  that  the  Chief  Justice  of  the  Court  had  declared 
that  the  coveqieint  for  quiet  enjoyment  in  that  case  was  a  legal 
estate,  which  was  attachable ;  and  that  the  Court  gave  no  opinion 
whether. an  equity  of  redemption  was  liable  to  attachment 

But  without  examining  these  cases  in  detail,  or  undertaking  to 
say  that  they  would  leave  the  question,  entirely  free  from  doubt, 
we  think  that  there  is  enough,  both  in  the  legislation  and  judicial 
decisions  of  Maryland,  and  ma  decision  of  ttus  Court,  to  show  how 
the  law  is  understood  there. 

As  to  legislation.  By  the  act  of  Assembly  of  1810,  sheriffs,  under 
a  fieri  facias,  are  authorized  to  seize  and  expose  to  sale  any  equita- 
ble  estate  or  interest  which  the  debtor  may  have  in  any  lands,  tene- 
ments,  or  hereditaments.  Now,  why  was  this  act  passed  ?  If  such 
had  been  considered  the  principle  at  common  law,  the  act  would 
have  been  mere  supererogation.  It  is,  therefore,  in  our  opinion,  de- 
cisive evidence  to  ptove,  that  the  contrary  was  considered  to  be  the 
law  before  its  passage,  as  it  does  not  profess  to  be  a  declaratory  act 

But  let  us  for  a  moment  examine  the  judicial  decisions  of  Mary- 
land, and  one  in  this  Court 

In  6  Gill  and  John.  72,  it  is  decided  that  a  mor^agor  cannot  main- 
tain trespass  against  a  mortgagee.  On  the  contrary,  in  1 1  John. 
534,  it  is  decided  that  a  mo/t^tgor  may  maintain  trespass  a^inst  the 
mortgagee.  In  4  Kent's  Com.  154,  it  is  said,  that  an  eqmty  of  re- 
demption is  chargeable  with  the  dower  of  the  wife  of  the  mortgagor. 
On  the  contrary,  this  Court,  in  the  case  t)f  Stelle  vs.  Carroll,  at  the 
last  term,  12  Peters,  201,  professing  to  follow  the  law  of  Mary- 
land, in  other  words,  the  common  law,  decided,  that  the  widow  of 
a  mortgagor  wa3  not  dowable  of  an  equity  of  redemption.  Now, 
why  these  contrary  decisions  upon  these  two  important  points,  in  re- 
lation to  the  nature  and  character  of  the  interest  and  title  of  a  mort- 
gagor ?  There  can  be  but  one  answer.  That  in  New  York  and  other 
states,  following  a  similar  course,  the  Courts  of  law  had,  by  a  gra- 
dual progress,  adopted  the  views  of  a  Court  of  equity  in  relation 
to  mortgages ;  and  considered  the  mortgagor,  except  as  against  the 
mortgagee,  whilst  in  possession,  and  before  foreclosure,  as  the  real 
owner,  and  even  as  against  the  mortgagee  having  die  right  of 
possession;  whilst  in  Maryland,  as  we  learn  from  the  case  before 
referred  to,. in  6  Gill  and  Johnson,  the  legal  estiate  is  considered 
as  being  vested  in  the  mortgagee ;  and  that  as  soon  as  the  estate  in 
mortgage  is  created,  the  mortgagee  may  enter  into  possession, 
though  he  seldom  avails  himself  of  that  right    In  these  antagonist 
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doctrines,  we  have  the  clew  to  the  opposing  decisions  of  the  Courts. 
Neither  dower  can  be  recovered,  nor  trespass  maintained,  where 
there. is  a  mere  equity ;  nor,  where  that  is  the  case,  can  a  fieri  &cia8 
be  levied.  The  same  principle,  then,  precisely,  which,  in  Mary- 
land  precludes  the  recovery  of  dower  by  the  widow  of  a.  mortgagor, 
or  the  maintenance  of  an  action  of  trespass  by  a  mortgagor  against 
a  mortgagee,  exempts,  also,  the  equity  of  redemption  of  a  mort- 
gagor from  being  liable  to  execution. 

But  there  is  a  case  decided  at  the  l^t  December  term  of  the 
Court  of  Appeals  of  Maryland,  which,  we  think,  puts  an  end  to  all 
question  in  Ihis  case.  From  a  manuscript  record  of  that  case,  which 
has  been  laid  before  us,  we  extract  the  following  language :  <<  The 
last  point  raised  by  the  appellants  is^  that  the  property  taken  under 
the  execution  was  not  legally  the  property  of  Brady,  and  thatequitable 
interests  in  personal  property  are  not  the  subjects  of  an  execution. 
With  the  appellant's  premises  on  this  point,  as  legal  propositions, 
we  see  no  reaspn  to  find  fault.  It  cannot  be  denied  as  a  legal  prin- 
ciple,  that  a  debtor's  equitable  estate  in  personal  property  cannot,  at 
law,  be  seized  and  sold  under  a  fieri  facias."  Now,  this  was  the  case 
of  personal  estate;  but  it  proves,  clearly,  that,  but  for  the  act  of 
1810,  before  referred  to,  the  same  principle  would  have  applied  to  real 
estate ;  for  the  difficulty  does  not  grow  out  of  the  kind  of  property, 
but  out  of  the  kind  of  interest  in  the  property,  to  wit,  that  it  is  equi- 
table, and  not  legal. 

Upon  these  grounds,,  we  think  that  Shield's  interest  in  the  lot  was 
not  subject  to  execution,  on  account  of  it.«  being  an  equity  of  re- 
demption. 

There  i^  one  ground  stated  in  the  manuscript  opinion  ol  the 
Court  of  Appeals  of  Maryland,  before  referred  to,  in  relation  to  this 
sulgect,  which  it  may  be  proper  to  notice. 

It  is  there  said,  that,  as  in  case  of  equitable  interests,  a  C6urt  of 
equity  would,  after  an  execution  issued,  and  a  return  showing  that 
there  was  no  available  remedy  at  law,  assist  the  party,  by  charging 
the  equitable  interest;  so  the  Court,  if -opplied  to  for  tliat  purpose, 
would  decree  a  ratification  of  a  sale  of  such  interest,  where  it  had 
been  made  by  the  officer  under  the  execution.  Whatever  might  be 
the  authority  of  a  Court  jf  equity  on  this  subject  as  against 
Shields  himself,  it  could  not  be  done  in  this  case;  because  here  there 
are  third  parties,  who  have,  for  a  valuable  consideration,  without 
notice,  acquired  a  previous  equitable  right,  and  gotten  in,  also,  the 
legal  estate..  So  that  they  stand  upon  the  great  principle  that  they 
have  the  prior  equity,  and  that  equity  fortified  by  the  legal  title. 

But  there  is  another  view  of  this  case,  which  we  will  present 
very  briefly,  which  also  brings  us  to  the  conclusion  that  Shields' 
interest  in  the  lot  in  question  would  not  have  been  Jiable  to  execu- 
tion, even  if  it  had  not  been  encumbered  by  a  previous  mortgage. 
And  it  is  this :  beyond  the  mere  lease  for  years.  Shields  had  no  in- 
terest whatsoever  in  the  lot,  but  the  right  to  purchase,  in  case  he, 
by  a  given  time,  complied  with  the  particular  conditions.    Now, 
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this  right  to  purchase,  we  consider  nothifig  more  than  a  contract  by 
wtuch  the  party  was  entitle^,  if  he  had  elected  to  have  done  so, 
upon  certain  terms,  to  secure  to  himself  certain  benefits.  In  other 
words,  at  the  time  of  the  levy  of  the  appellant's  executions.  Shields 
had  a  conditional  right  to  purchase,  which,  in  effect,  was  nothing 
more  than  a  chose  in  action.  We  do  not  think  it  necessary  to  refer 
to  authorities  to  sustain  a  proposition  so  well  settled,  as  that  an  exe- 
cution of  fieri  facias  cannot  be  levied  on  a  chose  in  action. 

But  even  if  this  could  be  done,  no  one  could  derive  a  greater  be- 
nefit under  that  contract  than  the  party  himself;  and  Shields  could 
not  have  claimed  the  benefit  of  the  election  given  to  him  to  pur- 
chase, because  it  depended,  in  its  very  terms,  on  particular  condi- 
tions to  be  performed  by  him,  at  a  particular  time ;  which  were  pot 
performed.  Upon  these  grounds,  we  think  that  Shields  had  not  such 
ah  interest  in  the  lot  in  question  as  was  lisible  to  execution ;  that, 
consequently,  the  appellant  acquired  no  right  by  his  purchase,  which 
gives  him  a  stand  in  a  Court  of  equity  to  ask  for  the  right  of  re- 
demption, 01^  any  other  relief.  The  decree  of  the  Circuit  Court  is 
therefore  right,  and  is  aflirmed,  with  costs. 

This  cause  came  on  to  be  heard  on  tl)e  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States,  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel  On  consideration  whereof,  it  is  adjudged  and  decreed 
by  this  Court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  affirmed  with  costs. 
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Thomas  P.  Moore,  Plaintitv  in  errob,  t^.  The  Bakk  of  the 
Metropolis,  Defendants  in  error. 

Hie  defendant  in  ci^  action  in  the  Ctrcuit  Coort,  had  with  others,  recaved  the  proeeedft  of  a 
joint  and  aeveral  promiMory  note  discounted  for  them  at,  the  Bank  of  the  Metropolis,  and 
this  note  was  afteiwards  renewed  bj  thmr  attorney  niMier  a  power  of  attorney  authorising 
him  to  give  a  joint'note,  but  he  gave  a  joint  and  several  note ;  the  proceeds  of  which  the 
attorney  received,  and  appropriated  to  pay  the  note  already  discounted  at  the  Bank. 
The  interest  of  the  sum  borrowed  i^as  pud  out  of  the  money  of  the  parties  to  the  note. 
Hdd,  that  although  the  power  of  attorney  may  not  have  been  executed  in  exact  con- 
formity to  its  terms ;  and  may  not  have  authorized  the  giving  of  a  joint  and  several  note ; 
a  question  the  Court  did  not  decide;  yet  the  receipt  of  the  proceeds  of  the  note  by  the 
attorney,  and  the  appropriatbn  thereof  to  the  payment  of  the  former  note,  was  sufficient 
evidence  to  sustain  the  money  counts  in  the  declaration. 

When  an  exception  is  taken  on  a  trial  to  evidence,  after  it  has  heen  given  without  objec- 
tion to  the  whole  matter  stated  in  the  exceptum,  if  any  part  of  it  was  admisriMe,  the 
objection  may  be  properly  overruled.  It  is  the  duty  of  a  party  taking  exceptions  to 
evidence,  to  point  out  the  part  excepted  to,  where  the  evidence  cdnsisted  of  a  number  of 
particalars,  so  that  the  attention  of  the  Court  may  be  drawn  to  the  particular  ohjections. 

IN  error  to  the  Circuit  Court  of  the  United  States,  for  the  county 
of  Washington,  in  the  District  of  Columbia. 

The  Bank  of  the  Metropolis,  oh  tfie  27th  of  September,  18S7, 
instituted  an  action  of  assmnpsit  against  Thomas  P.  Moore,  the 
plaintiff  in  error,  on  a  promissory  note  dated  the  16th  day  of  Feb- 
ruary, 1837,  payable  sixty  days  after  date;  by  which  the  defendant, 
Thomas  P.  Moore,  P.  H.  Pope,  and  Richard  M.  Johnson,  by 
Gkor^e  Thomas,  their  attorney  at  Washington,  jointly  and  seyerally 
pronused  to  pay  to  the  plaintiffs  the  sum  of  five  thousand  dollars 
current  money  of  the  United  States,  for  value  received. 

The  declaration  also  contained  a  count  on  the  same  note,  stating 
it  to  be  the  note  of  Thomas  P.  Moore,  to  the  plaintifis,  and  also  a 
count  for  Ihe  amount  of  the  same  note  as  so  much  money  paid^  laid 
out  and  expended,  at  the  special  instance  and  request  of  the  de- 
fendant,  ana  for  the  same  sum  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiffs. 

The  defendant  pleaded  non  assumpsit,  and  the  cause  was  tried 
before  a  jury  in  November  1838,  and  a  verdict  and  judgment  ren- 
dered  in  favour  of  the  plaintiffs.  The  defendant  filed  two  bills  of 
exceptions,  to  the  ruling  of  the  Court  <m  matters  presented  on  the 
trial ;  and  he  afterwards  prosecuted  this  writ  of  error. 

The  first  ]t>ill  of  exceptions  stated: 

On  the  trial  of  this  cause  the  plaintiffs,  to  sustain  the  action  on 
their  part,  proved  by  a  competent  witness,  that  on  the  27th  Maicb, 
1834,  the  md  defendant  wiUi  Richard  M.  Johnson  and  P.  H.  Pope, 
executed  their  joint  and  several  noto,  and  on  the  same  day  oy 
their  ijchecks,  drew  from  the  said  plaintiffs  the  proceeds  thereof^ 
which  had  been  carried  to  their  credit;  thai  said  noto  was  not 
paid  at  maturity,  but  lay  over  unpaid  until  the  90th  January^ 
1836,  when  it  was  cancelled;  that  on  the  30th  day  of  January, 
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1836,  the  said  parties  executed  and  deUvered  to  the  said  plaintiffii 
their  promissory  note,  which  was  discounted  by  said  plaintifb  and 
the  prooeed^'thereof  carried  to  the  credit  of  said  drawers,  and  the 
interest  in  arrears  paid.  Thai  on  the  29th  of  February,  1836,  the 
said  parties  executed  and  deUvered  to  George  Thomas,  at  that  time 
cashier  of  ihe  Bank  of  Metropolis,  a  power  of  attorney,  which  said 
power  of  attorney  was  given  for  the  single  purpose  of  acting  for  said 
parties  in  relation  to  said  last  mentioned  note  and  the  renewal  thereof; 
jemd  that  the  said  Gedrge  Thomas,  professing  to  act  by  virtue  of  said 
^power  of  attorney,  under  said  power  of  attorney  made  and  exe- 
cuted the  note  mentioned  and  described  in  the  declaration;  that  the 
same  was  then  discounted  by  said  bank,  the  proceeds  carried  to  the 
credit. of  the  said  drawers,  and  the  arrears  of  interest  upon  the 
former  and  last  preceding  note,  together  with  the  discount  of  diis 
note  paid  and  credited  on  said  account,  and  the  said  note  dated  30th 
January,  1836,  was  cancelled,  but  witness  does  not  recollect  by 
what  person  said  interest  or  discount  was  paid.  To  the  admissi- 
bility of  which  notes,  or  any  of  them,  or  any  ma:ttet  above  stated  in 
evidence,  the  defendant  objects;  but  the  Court  overruled  the  objec- 
tion and  permitted  all  of  said  notes,  knd  the  proceedings  in  regard 
to  them  and  the  matters  stated,  to  be  given  in  evidence  to  the  jury. 
To  which  opinion  cf  the  Coifrt  the  defendant  excepted. 

The  second  bill  of  exceptions  stated: 

In  addition  to  the  evidence  contained  in  the  aforegoing  bill  of  ex- 
ceptions, tl  plaintifis  offered  evidence  tendmg  to  prove  that  the 
banks  in  Washington  county  in  the  District  of  Columbia,  have  bera 
in  the  practice  (some  banks  fbr  less,  and  some  for  more  than 
twenty  years)  of  taking  and  discounting  notes  in  the  form  of  the 
one  now  in  suit,  mad^  directly  to  the  banks  or  some  of  the  officers 
for  their  use  whenever  offered^  and  that  the  banks  preferred  to  ^oan 
upon  such  paper;  that  the  reason  of  this  practice  has  been  one  of 
mutual  convenience  to  the  borrower  and  the  banks,  the  first  being 
saved  from  the  costs  of  protest,  and  the  last  being  saved  the  risk  of 
a  £3iilure  to  give  notice  to  the  endorser;  and  that  it  was  very  usual 
for  the  banks  to  lend  money  on  a  pledge  of  stock,  taking  in  return 
the  single  note  of  the  borrower,  payable  to  the  banks,  or  some  of 
their  officers, .  without  endorsement  The  plaintiffs  further  gave 
evidence  by  competent  testimony,  tending  to  prove  that  it  had  been 
the  practice  of,  and  usage  of  the  various  banks  in  Washington 
county  in  this  district,  to  discount,  indiscriminately,  paper  on  which 
there  was  an  endorser  or  endorsers,  or  on  which  all  the  parties  were 
drawers,  and  the  paper  drawn  directly  to  the  bank  itself,  or  some  of 
its  officers,  acting  in  behalf  of  the  bank;  that  both  were  considered 
equally  the  subjects  of  discount,  but  that  the  witness  cannot  recol- 
lect at  this  moment  any  particular  instance,  in  which,  when  all  the 
parties  were  non-residents,  as  is  and  was  the  case  with  the  alleged 
makers  of  this  note,  the  bank  has  discounted  on  that  paper  alone, 
though  he  has  no  doubt  such  cases  existed ;  but  that  m  all  of  the 
said  banks  the  major  part  of  the  accommodation  paper  discounted 
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was  in  t>^e  fonn  of  note3  drawn  by  one  party  in  fiivour  of  anothei 
person  wHo  endorsed  it  to  the  bank,  and  that  this  particular  note  in 
suit  was  discounted  in  the  usual  manner.  The  defendant  then 
offered^ evidence  tending  to  prove  that  on  the  27th  of  March^  1834, 
the  plaintifb  discounted  the  joint  and  several  note  of  R.  M.  John- 
son, P.  H.  Pope,  and  ^  the  defendant^  for  the  amount  of  JB5000, 
(being  the  same  note  inserted  in  the  first  bill  of  exceptions,)  and 
that  at  the  time  of  discounting  said  note',  the  plaint^s  reserved  out 
of  the  proceeds  thereof  the  sum  of  jBl03  33,  as  interest,  or  discount 
upon  the  same,  for  four  months  and  four  days;  ihat  the  said 
note  lay  over  unpaid  until  the  30th  day  of  January,  1836,  when  the 
sum  of  jN50  was  paid  on  the  same,  as  interest  in  anrear;  and  that 
on  the  same  day  a  second  note  was  given  by  the  same  parties  to  the 
plainti£&  (the  same  note  which  is  elso  inserted  in  the  first  bill  of 
exceptions)  in  renewal  of  the  first  described  note,  payable  in  six 
months  firom  its  date,  which  was  discounted  by  the  plaintiffs,  who 
at  the  time  of  said  last  mentioned  discounting  received  the  sum  of 
jBl5d  33, as  interest  on  the  same  for  six  months  and  four  days*,  that 
the  said  second  note,  also,  lay  over  until  the  16th  day  of  February, 
1837,  when  the  sum  of  0166  67,  was  paid  on  it  as  interest  in  arrear, 
firom  the.30th  July,  1836,  to  16th  February,  1837,  and  on  the  same 
day  the  note  in  suit  was  given  in  renewal  of  t)te  last  described  note, 
which  said  note  in  suit  was  discounted  on  the  day  of  its  date  by 
ttie  plaintifis,  who  received  on  said  day  of  its  date,  the  sum  of  fifty- 
three  dollars  and  thirty-three  cents,  as  the  interest  in  advance,  for 
sixty-four  days.  Whereupon  the  defendant  prayed  the  court  to 
instruct  the  jury  as  follows : 

1st  If  the  jury  believe  firom  the  evidence,  that  the  note  in  suit 
was  given  in  renewal  of  other  notes  previously  given  by  the  same 
parties  to  the  plaintiffs,  and  that  the  plaintiffs  received  or  reserved 
m.  advance,  as  discount,  the  interest,  at  the  rate  of  six  per  centum 
per  anpum,  on  the  amount  of  debt  mentioned  in  said  notes,  or  any 
of  them,  for  the  times  they  or  any  of  them  had  to  run,  then  the 
receipt  or  reservation  of  said  interest  in  advance,  is  evidence  of 
usury;  and  the  jury  may  infer  6sury  from  the  same. 

2d.  That  if  the  jury  believe  from  the  evidence,  that  the  note  in 
suit  was  given  in  renewal  of  other  notes  successively  given  by  the 
same  parties  to  the  plain tifiis,  for  the  amount  of  85000  loaned  to  the 
said  parties  by  the  plaintiffs ;  and  that  at  the  time  of  the  original 
loan  the  plaintifis  reserved  the  interest  on  the  said  sum  of  JB50Q0,  at 
the  rate  of  six  per  centum  per  annum,  for  the  time  the  original  note 
had  to  run,  or  that  at  the  time  of  renewing  or  discounting  the  note 
in  suit,  the  plaintiffs  received  of  the  makers  thereof,  or  any  one  for 
ttiein,  the  interest  in  advance  for  the  period  of  sixty-four  days,  then 
said  £3icts  are  evidence  of  usury  in  the  transaction,  and  the  jury 
may  infer  usury  from  said  fiictd  on  the  note  in  suit 

3d.  That  if  the  jury  believe  firom  the  evidence,  that  the  note  in 
suit  was  given  to  the  plaintiffs  in  Tenewal  of  a  note  for  the  same 
amount,  drawn  by  the  same  parties,  directly  to  the  plaintiffii,  at 
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payees,  payable  six  months  after  date,  which  had.  been  previously 
discounted  by  the  plaintiffs,  for  the  accommodation  of  the  said  par- 
ties^ and  that  on  said  note,  drawn  at  six  months,  the  plaintifb  re- 
ceived at  the  time  of  discomiting  it,  the  interest  hi  advance  for  six 
months  and  four  days,  at  the  rat^of  six  per  cent  per  annum  on  the 
amount  of  ssdd  note,  then  the  said  facts  are  evidence  of  usury,  and 
it  is  competent  for  the  jury  to  infer  usury  in  the  note  in.suit 

4th.  If  the  iury  believe  from  the  evidence,  that  the  plaintifb  re- 
ceived on  the  day  of  the  date  of  the  note  in  suit,  the  sum  of  0166  67, 
as  and  for  interest  alleged  to  be  due  from  the  SOth  July,  1836,  to 
the  16th  February,  1837,  (six  months  and  seventeen  days,)  on  a 
prior  note  for  05000,  given  by  the  same  parties  to  the  plaintu^&ll- 
mg  due  on  the  said  30th  July,  1836,  and  that  the  note  in  suit  was 
given  in  renewal  of  said  note,  falling  due  on  the  30th  July,  1836, 
men  the  plaintiffs  have  taken  illegal  interest,  and  it  is  competent  for 
the  jury  to  infer  that  the  note  in  suit  was  given  in  pursuance  of  an 
usurious  agreement 

5th.  That  the  written  power  of  attorney,  executed  to  George 
Thomas  by  the  defendant,  together  with  R.  M.  Johnson  and  P.  H. 
Pope,  gives',  no  authority  to  said  Thomas  to  execute  a  joint  and 
several  note  in  behalf  of  said  parties;  and  that  the  defendant  cannot 
be  charged  in  this  action  by  reason  of  any.  joint  and  several  note, 
purportmg  to  be  executed  by  the  said  R.  M.  Johnson,  P.  H.  Pope, 
and'  this  defendant,  by  the  said  Thomas,  as  their  attorney,  under 
said  written  power. 

But  the  Court  refused  to  give  any  of  the  said  instructions  to  the 
jury,  and  the  defendant  excepted. 

The  power  of  attorney  referred  to  in  the  bills  of  exceptions  was 
in  the  following  terms. 

Whereas  we  have  a  joint  and  several  note  of  hand  discounted  in 
the  Bank  of  the  Metropolis — Now 

Know  all  men  by  these  presents,  that  we,  Richard  M.  Johnson, 
Thomas  P.  Moore  and  P.  H.  Pope,  all  of  the  State  of  KentucW,  do 
hereby  nominate,  constitute  and  appoint  Greorge  Thomas,  of  the 
city  of  Washington,  our  true  and  lawful  attorney  in  fact,  and  by 
these  presents  do  authorize  and  empower  him,  for  us,  and  in  our 
^  names,  to  sign  our  joint  note  to  the  president  and  directors  of  the 
Bank  of  the  Metropolis,  for  five  thousand  dollars,  for  our  accom- 
modation, and  the  same  to  renew,  from  time  to  time,  as  it  may  be- 
come  due,  for  the  whole  or  any  part  thereof— Hereby  ratifying.and 
confirming  all  and  every  Hie  act  and  acts  of  our  said  attorney, 
in  and  about  the  premises,  so  long  as  the  bank  shall  continue  the 
accommodation  to  us.  In  witness  whereof,  we  have  hereunto  set 
our  hapds  and  seals,  at  the. city  of  Washington,  the  29th  day  of 
February,  1836. 

Rh.  M.  Jobkson,       [seal.] 
P.  H.  Pops,  [seal.} 

T.  P.  Moaam.  [ssal;} 

Witness,  Sam.  SrsTrnrivs. 

2o2  39 
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The  case  was  argued  by  Mr.  Brent,  Jun.,  for  the  plaintiff  in 
errors  and  by  Coze  for  the  defendant. 

Mr.-  Brent  contended  that  the  Circuit  Court  had  erred  in  refusing 
to  give  each  instruction  prayed  for^  and  it.  was  further  insisted  on, 
in  behalf  of  the  appellant ; 

1st.  That  the  usage  of  the  banks,  as  given  in  evidence,  can  have 
no  posubld  bearing  on  the  questions  of  Law  involved  in  the  instruc- 
tions asked  for,  but  tha^,  being  a  question  of  fact,  it  was  incumbent 
on  t^e  appellees  to  have  asked  for  an  instruction  as  to  its  effect,  if 
believed  by  the  jury. 

2d.  That  the  usa^e  proved  is  insufficient  to  exempt  the  transac- 
tion from  usury. 

3d.  That  no  established  usage  is  proved  in  the  case. 

ilie  objection  of  the  plaintiff  in  error,  is  to  the  allowance  of  the 
Court  to  the  plaintiff  below,  to  give  a  joint  and  several  note  in  evi- 
dence, under  a  power  of  attorney  authorizing  the  execution  of  a 
joint  note  only.  The  power  was  to  give  a  joint  note,  and  the 
note  on  which  the  suit  Was  brought  was  a  joint  and  several 
note.  In  2  Johns.  Rep.  19,  it  is  decided  that  an  authority  to  give  a 
note  of  a  particular  date,  is  not  an  authority  to  give  a  note  of  any 
other  date. 

A  joint  note  is  not  the  same  as  a  joint  and  several  note;  on  the 
former,  one  writ  only  can  issue,  all  the  parties  must  be  sued  together; 
0ut  on  a  joint  and  several  note,  suit  may  be  brought  against  each 
of  the  persons  who  are  parties*  to  it.    This  is  material  as  to  costs. 

AnoQibr  matter  for  consideration,  and  one  which  is  material,  is 
Aat  the  act  of  the  assembly  of  Maryland  gives  a  right  to  contribu- 
tion in  &vour  of  those  who  are  sureties  from  co-sureties ;  and  a 
surety  paying  niay  have  an  assignment  of  the  judgment  when  he 
pays'  it  This  makes  it  most  important  that  the  power  of  attorney 
should  be  strictly  pursued.  .When  the  attorney  departs  from  the 
authority  given  to  him  by  his  principal,  although  for  his  benefit, 
his  acts  do  not  bind  the  principal.  7  Barnwell  and  Creswell,  278. 
Ambler's  Rep.  498. 

It  was  argued  in  the  Circuit  Court  that  the  word  '^several,''  in  a 
power  of  attorney  may  be  rejected  as  surplusage,  and  the  joint 
powers  given  retained.  This  position  cannot  be  sustained.  Cited 
Sugden  on  Powers,  210;  to  show  how  important  and  essential  an 
adherence  to  forms  is  deemed. 

Admitting  that  the^xecution  of  a  power  may  be  sustained,  wh^re 
there  is  surplusage  in  the  terms  of  it,  yet  this  exists  only  when  the 
acts  to  be  done,  or  done  under  it,  are  cUvisible.  But  ^lis  set-off  can 
only  be  obtained  by  the  aid  of. a  Court  of  Chancery. 

in  this  case  the  action  was  brought  on  the  note  as/Moint  and 
seyeraL''  Then  the  election  was  to  treat  the  note  as  '<  joint  and 
several;"  and  yet,  when  the  objection  was  made,  the  nqfe  was  set 
up  as  a  joint  note.  A  power  of  attorney  to  three  persoi^  to  exectlte 
the  powers  granted,  cannot  be  executed  by  two.  ^  An  authority  to 
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do  a  thing  in  one  way,  cannot  be  performed  by  executing  it  in 
another  way.  The  note  should  not,  therefore,  have  been  given  in 
evidence.  Cited  1  Peters,  29.  1  Roll's  Abridg.  529.  L.plaeetum,15. 
As  to  the  ratification  of  the  act  of  an  attorney  by  the  receqpt  of  the 
money,  and  its  appropriation  to  pa^.  a  prior  note  for  the  same  .sum, 
^then  due,  it  must  be  considered  as  not  having  been  the  act  of  the 
defendant    He  was  absent,  and  ignorant  of  the  transaction. 

It  may  be  said  that  there  was  evidence  to  support  the  money 
counts  in  the  declaration.  But  this  cannot  affect  tfie  right  of  the 
plaintiff  to  have  the  judgment  of  the  Circuit  Court  reversed.  Cited 
Greenleaf  vj.  BirUi,  5  Peters,  J  35. 

The  counsel  was  proceeding  to  arg^e  the  question  of  usury, 
raised  by  the  sepond  bill  of  exceptions :  Ithe  Court  would  not  permit 
the  argument,  the  point  being  considered  settled. 

Coxe  for  the  defendant : — 

The  discounting  of  the  note  by  the  bank  was  a  continuation  of  a 
former  loan.  Cited  Barry  vs.  Foyles,  1  Peters,  316.  Minor  V9.  The 
Mechanics'  Bank  of  Alexandria,  1  Peters,  47. 

If  parties  to  a  joint  note  are  sued  severally,  thev  should  plead  the 
matter  in  abatement  It  is  not  regular  to  make  tne  objection  under 
a  plea  to  the  general;  issue. 

But  the  verdict  of  the  jury  was  upon  the  whole  matter  i;  and  tne 
evidence  given  was  legal,  and  sufficient  to  sustain  the  monev  counts 
in  the  deduuration. 

Mr.  Brent  stated  that  the  object  of  the  plaintiff  in  error  was  to 
get  rid  of  the  verdict  for  five  tiiousand  dollars.  He  is  perfectly 
willing  to  pay  his  portion  of  ttie  debt 

Mr.  Justice  Thompson  derivered  the  opinion  of  the  Court : — 

This  case  comes  up  on  a  writ  of  error  to  the  Circuit  Court  of  the 
United  States,  for  the  District  of  Columbia,  in  the  county  of  Wash- 
ington, 

It  is  an  action  of  assumpsit,  upon  a  promissorv  note,  purporting 
to'have  be0n  made  by  the  defendant,  and  Richard  M.  Johnson,  and 
P.  H.  Rope,  by  their  attorney,  George  Thomas ;  the  note,  bearing 
date  the  16th  of  February,  1837 ;  by  which  the  makers,  jointly  and 
severally,  promise  to  pay  to  the  President  and  Directors  of  the 
Bank  of  the  Metropolis  or  order,  sixty  days  after  date,  the  sum  of 
five  thousand  dollars. 

The*  declaration  also  contains  the  common  money  counts :  and 
upon  the  trial  of  the  cause,  the  plaintiffs  offered  in  evidence,  to  sus- 
tain the  action,  sundry  matters  set  out  in  the  following  bill  of  ex- 
ceptiims : — 

FIRST   BILL   OF   EXCEPTIONS. 

On  the  trt^  .of  this  cause  the  plaintiffs,  to  sustain  the  action  on 
theix  part,  pmved,  by  a  competent  witness,  that  on  the  37th  March, 
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1834y  the  said  defendant,  with  Richard  M.  Johnson  and  P.  H.  Pope, 
executed  their  joint  and  several  note  as  follows : — 

*«  »5000.  «  Washington  City,  March  27th,  1834. 

*  Four  months  after  date  we  jointly  and  seterally  promise  to  pay 
to  the  President,  Directors,  and  Co.  of  the  Bank  of  the  Metropolis, 
or  order,  five  thousand  doUar?,  without  de&lcation,  value  receive, 
payable  at  said  bank.  **  Rh.  M.  Jonnsoir, 

<<T,    P.   MOOBB, 
«P.   H.    POPB.^' 

ATid  on  the  same  day,  by  their  checks,  drew  from  the  said  plaintiffs 
tte  proceeds  thereof,  which  had  been  carried  to  their  credit : — 

*^  Washington  City,  March  21th,  1834. 
^  Cashier  of  the  Bank  of  the  Metropolis,  pay  to  bearer  forty-eight 
hundred  and  ninety-rsix  67-100  dollars.  <<  P.  H.  Pope, 

^*Rh.  M.  JoHNsoir, 

«T.    P.   MOOBB.'^ 

That  said  note  waa  not  paid  at  maturity,  but  lav  over  unpaid  until 
the  30th  January,  183.6,  when  it  was  cancelled;  that  on  the  30th 
day  of  January,  1836,  the  said  parties  executed  and  delivered  to  the 
said  plaintiffs  their  promissory  note,  as  follows : — 

Six  months  after  date  we  jointly  and  severally  promise  to  pay 
to  ihe  President  and  Directors  of  the  Bank  of  the  Metropolis,  or 
order,  five  thousand  dollars,  without  defalcation,  value  received,, 
this  30th  day  of  January,  1836.  ^Rh.  M.  Johnson, 

»5000.  "P.  H.  Pope, 

«T.  P.  MoOBB. 

*^Cx.  of  R.  M.  Johnson,  and  others,  to  cenew  a  note  of  same 
amount 

Which  was  discounted  by  said  plaintiffs,  and  the  proceeds  thereof 
carried  to  the  credit  of  said  drawers,  and  the  interest  in  arrears  paid. 
That  on  the  29th  of  February,  1836,  the  said  parties  executed  and 
delivered  to  George  Thomas,  at  that  time  cashier  of  said  Bank  of 
the  Metropolis,  a  power  of  attorney,  in  the  words  and  figures  fol- 
lowing, that  is  to  say : — 

<<  Whereas  we  have  a  joint  and  several  note  of  hand  discounted  in 
the  Bank  of  the  Metropolis — ^Now 
<<  Ejiow  all  men  by  these  presents,  that  we,  Richard  M-  Johnson, 
Thomas  P.  Moore,  and  P.  H.  Pope,  all  of  the  state  of  Kentucky,  do 
hereby  nominate,  constitute,  and  appoint  Greorge  Thomas,  of  the 
city  of  Washington,  our  true  and  lawful  attorney  in  fact,  and  by 
^ese  presents  do  authorize  and  empower  hini,  mr  us,  and  in  our 
natnes,  to  sign  our  joint  note  to  the  President  and  Directors  of  the 
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Bank  of  the  Metropolis,  for  five  thousand  doUars,  for  pur  accommo- 
dation, and  the  same  to  renew,  from  time  to  time,  as  it  may  become 
due,  for  the  whole  or  any  part  thereof— Hereby  ratifying  and  con- 
firming all  and  every  the  act  and  acts  of  our  said  attorney,  in  and 
about  the  premises;  so  long  as  the  bank  shall  continue  the  accom- 
modation to  us.  In  witness  whereof,  we  iiave  hereunto  set  our 
hands  and  seals,,  at  the  city  of  Washington,"tbe  29th  day  of  Feb- 
ruary, 1836. 

"  District  of  Columbia,  Waahingtan  Countv,  to  wit : 
^  On  this  29th  day  of  February,  in  the  year  eighteen  hundred  and 
thirty-six,  personlally  appeared  Richard  M.  Johnson,  P.  H.  Pope, 
and  T.  P.  Moore,  before  me,  the  subscriber,  a  justice  of  the  peace 
in  and  for  the  county  aforesaid,  and  acknowledged  the  above  power 
of  attorney  to  be  their  act  and  deed,  for  the  purposes  mentioned 
therem.  «  Sam'l  Stettiwius,  J.  Peace.** 

Which  said  |>ower  of  attorney  was  given  for  the  -single  purpose  of 
acting  for  said  parties  in  relation  to  said  last  menfloned  note  and  the 
renewal  thereof;  and  that  the  said  Oeorge  lliomas,  professing  to 
act  by  virtue  of  said  power  of  attorney,  under  said  power  of  at- 
torney made  and  executed  the  note  mentioned  and  described  in  the 
declaration,  to  wit : — 

*<»5000.    ^  *^Waahingtonj\^thFeb.\S31. 

'<  Sixty  days  s^r  date,  we  jointly  and  severally  promise  to  pay 
the  President  and  Directors  of  the  Bank  of  the  Metropolis,  or  order, 
at  the  said  bank,  five  thousand  dollars,  for  value  received. 

^RiOHABD  M.  JoHNsoir,  Thos.  p.  Moorb,  P.  H.  Pope, 
^By  their  attorney y  Geo.  Thomas. 


» 


That  the  same  was  then  discounted  by  said  bank,  the  proceeds  car- 
ried to  the  credit  of  the  said  drawers,  and  the  arrears  of  interest 
upon  the  former  and  last  preceding  note,  together  with  the  discount 
of  this  note  paid  and  credited  on  said  account,  and  the  said  note 
dated  30th  January,  1836,  was  cancelled,  but  witness  does  not 
recollect  by  what  person  said  interest  or  disicoimt  was  paid.  To  the 
admissibility  of  which  notes,  or  any  of  them,  or  any  matter  above 
stated  in  evidence,  the  defendant  objects ;  but  the  Court  overruled 
the  objection,  and  permitted  all  of  said  notes,  and  the  proceedings 
in  regard  to  them  and  the  matters  stated,  to  be  given  in  evidence  to 
thejury.    To  which  opinion  oif  the  Court  the  defendant  excepted. 

There  was  another  bill  of  exceptions  taken  at  the  trial,  growing 
out  of  the  refusal  of  the  Court  to  give  certain  instructions'  prayed ; 
touching  the  alleged  usury  in  the  note,  by  reason  of  the  interest 
having  been  taken  in  advance  on  discoimting  the  note.  But  it  is 
unnecessary  to  notice  these  instructions.  For  all  exceptions  on  this 
account  were  abandoned  at  the  argument,  as  raising  a  question  too 
well  settled  to  be  now  drawn  into  discussion.    The  last  pr^tyer  eoa« 
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tained  in  this  bill  of  exception,  which  raised  the  question  whether 
the  power  of  attorney  given  to  George  Thomas  authorized  him  to 
sign  the  note  upon  which  this  suit  is  brought,  will  be  noticed  under 
the  first  bill  of  exceptions,  where  the  power  is  set  out  at  length,  so 
far  as  is  necessary  for  the  decision  of  this  case ;  so  that  the  second 
bill  of  exceptions  may  be  lai^  entirely  out  of  view. 

The  general  questions  arising  under  the  first  bill  of  exceptions 
are,  whether  the  evidence  oflfered  was  admissible,  and  if  so,  whether 
it  was  sufficient  to  maintain  the  action,  either  upon  the  count  on  the 
note  signed  by  George  Thomas,  or  on  the  money  counts.  The  ex- 
ception was  taken  after  the  evidence  had  been  given  (without  ob- 
jection) to  the  whole  matter  stated  in  the  exception ;  and  if  any 
part  of  it  was  admissible,  the  objection  was  properly  overruled.  It 
is  the  duty  of  a  psurty,  taking  exception  to  the  admissibility  of  evi- 
dence, to  point  out  the  part  excepted  to,  when  the  evidence  con- 
sists of  a  number  of  particulars,  so  that  the  attention  of  the  Court 
may  be  drawn  to  the  particular  objection.  The  objection  here 
taken,  was  in  the  broadest  possible  manner  to  all  the  matter  stated 
in  the  bill  of  exceptions.  That  some  part  of  this  evident  e  was  ad- 
missible^;uoder  the  money  counts,  cannot  be  doubted.  One  of  the 
notes  to  which  the  objection  extended,  is  the  one  upon  which  the 
first  count  in  the  declaration  is  founded.  And  whether  that  was 
admissible  or  not,  depends  upon  the  power  of  attorney,  to  George 
Thomas,  set  out  in  the  exception,  ui)der  and  by  virtue  of  which  he 
made  the  note  in  question. 

That  power,  it  will  be  s^en,  authorized  him  to  si^  a  joint  note ; 
whereas,  the  one  he  gave  was  a  joint  and  several  note. 

If  it  war  necessary  to  decide  this  question  in  order  to  maintain  the 
action,  it  may  well  be  questioned  whether  the  power  did  not  author- 
ize the  making  a  joint  and  several  note.  There  is  some  diversity 
of  opinion  on  the  Benc^  upon  that  point.  The  object  of  the  power, 
as  appjpars  upon  its  foc^  cloarly  was  to  make  a  note  as  the  renewal 
of  a  joint  and  several  ^ote,  which  the  parties  had  running  in  the 
bank.  It  recites  as  tbilows :  "  Whereas,  we  have  a  joint  and  seve- 
ral note  of  hand  discounted  in  the  Bank  of  the  Metropolis,"  and  then 
prcfceeds  to  empower  George  'I'homas  to  renew  the  same  from  time 
to  tiine  as  it  fell  due.  But  there  may  have  existed  some  reason  why 
they  preferred  changing  the  form,  by  giyuig  a  joint  instead  of  a  joint 
and  several  note.  The  power  is  certainly  not  strictly  pursued, 
though  probably  according  to  the  intention  of  the  parties.  But  as  the 
caujs^  does  not  turn  entirely  on  this  point,  we  pass  it  by.  The  action 
is  clearly  m^tainable  on  the  money  counts.  If  the  note  was  pro- 
perly given  under  the  power,  it  was  admissible  under  the  first  count, 
or  under  the  money  counts.  If  signed  by  the  attorney  without  suf- 
fii^ient  authority,  it  was  void,  and  to  be  laid  out  of  view,  and  the 
cause  stands  upon  the  other  evidence  given  at  tlie  trial;  which  shows 
the  original  loan  by  the  bank,  to  Richard  M.  Johnson,  T.  P.  Moore, 
and  P.  H.  Pope,  ijpon  their  note,  dated  27th  March,  1834,  by  which 
they  jointly  and  severally  promised  to  pay  the  bank  five  thousand 
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doUan,  in  four  months  after  date.  By  their  joint  check  of  the  same 
date,  they  drew  out  of  the  hank  114896  67,  the  proceeds  of  the  note, 
deducting  the  discount  That  note  not  being  pud,  another  joint  apd 
several  note  was  given  by  them,  bearing  date  the  30th  of  January, 
1836,  for  05000,  payable  six  months  after  date ;  which  was  discount- 
ed by  the  bank,  fsul^ii-fttioeeds  carried  to  the  credit  of  the  n^ers, 
deducting  the  cUscount  and  arrears  of  interest.  And  the  power  of 
attorney  was  afterwarcis  given  to  Greorge  Thomas,  authorizing  him 
to  make  another  note,  as  a  renewal  of  the  one  last  mentioned ;  and 
under  which  authority,  he  made  the  note  now  in  question,  which 
was  discounted,  and  the  proceeds  carried  to  the  credit  of  the  makers; 
and  the  arrears  of  interest  on  the  note  then  in  bank,  and  the  dis- 
count upon  the  note  now  in  question,  was  paid,  and  credited  in  ac- 
count with  the  makers,  and  the  note  of  30tn  of.  January,  1836,  was 
cancelled.  This  evidence  is  amply  sufficient  to.  show,  85000  was 
originally  advanced  to  the  makers  of  these  notes,  and  that  upon  the 
several  renewals,  they  have  been  credited  with  the  proceeds,  and 
all  the  notes  given  up  and  cancelled,  without  payment  in  any  way, 
except  by  the  note  made  by  Greorge  Thomas,  under  the  power  of 
attorney;  and  if  that  note  is  void,  the  bsmk  is  without  a  remedy, 
except  upon  the  money  counts,  to  recover  the  money  paid  upon  the 
check  of  P.  H.  Pope,  R.  M.  Johnson,  and  T.  P.  Moore.  This  mo- 
ney has  gone  to  the  joint  use  of  the  three,  who  might  all  have  been  * 
joined  in  the  action.  But  if  any  objection,  could  be  made  to  the 
suit  against  Moore  alone,  by  reason  of  the  non-joinder  of  the  other 
two,  it  should  have  been  pleaded  in  abatement,  and  cajmot  be  taken 
advantage  of  upon  the  general  issue.  This  is  a  well  settled  rule  in 
pleading  ;.and  is  fully  recognised  by  this  Court,  in  the  case  of  Barry 
w.  Foyles,  1  Peters,  316. 

The  judgment  of  the  Court  below  is  accordingly  affirmed  with 
costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States,  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel  On  consideration  whereof,  it  is  oraered  and  ^uljudged 
by  this  Court,  that  the  judgment  of  the  said  Circuit  Court,  m  mis 
cause,  be,  and  the  same  is  hereby,  affiraied,  with  costs  and  damages 
at  the  rate  of  six  per  centum  pear  annum. 
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William  M^Elmotlx,  for  the  use  of  Isaac  S.  Bailet,  vs.  Johv 

J.  COHEIV,  ADMINI8TBATOR  OF  LsVT  FlOBENCE. 

Although  a  jodgmant  in  the  C<nirt  of  a  stat0  M  ixit  to  be  roguded  in  t^ 
■Catof  Bs  a  foreign  judgment,  or  as  merely  prima  &cie  evidence  of  a  deU  to  eoatain 
an  action  of  debt  upon  the  judgment,  it  ie  to  be  considered  only  distinguiehable  fiom  a 
foreign  judgment  in  thia;  that  by  the  fint  aection  of  the  fourth  articlo  of  the  Comtittt- 
tkm,  and  by  the  act  of  May  90, 1790,  sect  1,  the  judgment  b  conclusire  on  the  merits, 
to  which  fall  (aith  and  credit  shall  be  given  when  auSienticafeed  as  the  act  of  Congnas 
has  prescribed. 

When  the  Constitution  declares  that  foil  &itli  and  credit  diall  be  given  in .  each  state  to 
the  public  acts,  records,  and  judidal  proceedings  of  every  other  state,  and  provides  that 
CoQgresi  may  by  general  laws  prescribe  the  maimer  in  which  such  acts,  records,  and 
proceedings  shall  be  proved;  and  the  efiect  thereof  the  latter  dausa,  as  it  relates  to  judg- 
menti\  was  intended  to  provide  the  means  of  giving  to  them  the  condusiveiiess  of  judg- 
ments upon  the  merits,  when  it  is  sought  to  carry  them  into  judgments  by  suits  in 
^1*  tribunals  of  another  state.  The  authenticity  of  the  judgment,  and  its  eflSwt,  depend 
upon  the  law  made  in  pursuanee  of  the  Constitution;  the  foilh  and  credit  due  to  it 
as  the  judicial  proceeding  of  a  state  is  given  by  the  Coostitntioir,  independently  of  all 
legislation. 

By  ttie  law  of  Congress  of  May  80,  1790,  the  judgment  is  made  a  debt  of  record,  not 
examinable  upon  its  foerits ;  but  it  does  not  carry  with  it  into  another  stale,  the  eflka^ 
of  the  Judgment  upon  property,  or  upon  persons  to  be  enforced  by  execution.  To  give 
it  the  roioe  of  a  judgment  in  another  state,  it  must  be  made  a  judgment  there ;  and  can 
only  be  executed  in  the  latter  as  its  laws  may  permit 

The  plea  of  the  statute  of  limitations,  in  an  action  instituted  in  one  state  on  a  judgment 
ob&ined  in  another  state,  is  a  plea  to  the  remedy;  and  consequently,  the  lex  fori  must 
prendl  in  such  a  suit 

Prescription  is  a  thing  of  policy  growing  out  of  the  experisnee  of  its  necessity ;  and  the 
time  after  which  suits  or  actions  shall  be  barred,  has  been  from  a  remote  antu^uity  fixed 
by  every  nation,  in  vhrtoe  of  that  sovereign^  bj  which  it  exercises  its  legidation  for  all 
persons  kdA  property  within  its  jurisdiction. 

There  is  no  constitutional  inhibition  on  the  states,  nor  any  dense  in  ihe  Constttotidn  from 
whidk  it  ci^i  be  even  plausibly  inforred  that  the  states  ma^  not  legislate  upon  the  remedy 
on  suits  on  the  judgments  of  other  states,  exdusive  of  all  interforence  vrith  their  merits. 

A  suit  in  a  state  m  tlM  United  Ststos,  on  a  judgment  obtained  in  the  courts  of  anodier  state, 

must  be  brought  vrithin  the  period  prescribed  by  the  local  law,  the  lex  fori,  or  the  suit 

will  bb  barred.    The  ytatut^  A  limitations  of  Georgia  can  be  pleaded  to  an  action  in  that 

'  atate,  founded  upon  a  judgment  rendered  in  the  state  Court  of  the  state  of  8ou^ 

Carolina. 

In  the  payment  of  the  debts  of  a  testator,  or  intestate  in  Georgia,  the  judgment  t)f  another 
ibte,  whatever  may  have  been  the  subject  matter  of  the  suit,  cannot  be  put  upon  thf. 
footing  of  judgmenta  rendered  in  the  stale ;  and  it  can  only  rank  as  a  simple  oontraot 
debt  in  the  appropriation  of  the  assets  of  the  estate  of  a  deceased  person  to  the  pi^- 
ment  of  deblsJ^ 

ON  a  certificate  of  .division  between  the  judges  of  the  sixth  Cir- 
cuit Court  of  the  United  States  for  the  district  of  Georgia. 

William  .M'Ehnoyle,  a  citizen  of  the  state  of  South  Carolina, 
suing  for  tfie  use  of  Isaac  S.  Bailey,  also  a  citizen  of  that  state, 
presented  a  petition  in  1835  to  the  Circuit  Court  of  the  United 
States,  for  the  district  of  Georgia,  stating  that  Levy  Florence  had 
died  intestate ;  and  having  beS>re  his  death  resided  in  the  state  of 
South  Carolipa,  he  had  obtained  a  judgment  against  hiln  in  the 
Court  of  Commop  Pleas  for  the  city  of  Charleston,  for  #968-7,  cai 
a  promissory  note^  on  the  16th  day  of  February,  18M,  which  re- 
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mains  ^unsatisfied;  an  exemplification  of  which  judgment  in  due 
form  was  exhibited  to  the  Court  with  the  petition. 

The  defendant,  a  citizen  of  Georgia,  to  which  state  Levy  Flor- 
ence removed  after  seven  years  from  the  rendition  of  the  judgment, 
and  in  which  state  he  resided  at  the  time  of  his  death,  pleaded  the 
statute  of  limitation  of  the  state  of  Georgia ;  which  the  plea  alleges 
limits  such  actions  to  five  year»  from  the  cause  of  action:  and  he 
afterwards  pleaded  that  there  is  no  statute  of  the  state  of  South 
Carolina  which  limits  suits  upon  judgments  therein  to  any  pavticular 
time,.nor  is  there  any  statute  of  limitations  in  that  state  applicable 
to  judgments,  but  that  a  statute  was  passed  by  the  legislature  of 
Georgia,  on  the  7th  day  of  December,  1805,  which  provides  and 
declares  that  aU  actions  of  debt  on  judgment  obtained  in  Courts  other 
than  the  Courts  of  Georgia,shall  be  commenced'and  prosecuted  within 
five  years  from  the  rendition  of  such  judgments,  and  not  afteryirards; 
and  that  for  seven  years  after  the  rendition  of  the  judgment  on 
which  the  suit  is  brought,  Levy  Florence  was  a  resident  and  citizen 
of  the  state  of  Georgia,  and  no  suit  on  the  judgment  was  com- 
menced against  him,  nor  for  two  years  after  the  defendant,  John  J. 
Cohen,  h^d  been  the  duly  qualified  administrator  of  the  said  Levy 
Florence,  rhe  defendant  for  further  plea  states  that  he  has  not  funcb 
of  the  estate  of  Levy  Florence  sufficient  to  pay  the  whole  of  the 
Judgment,  and  to  pay  the  other  xlebts  claimed  as  due  from  the  estate. 

Upon  the  trial  of  the  cause  the  following  questions  occurred, 
upon  which  tl:e  opinions  of  the  judges  were  opposed;  and  the  same 
were  certified  to  me  Supreme  Court 

1st  Whether  the  statute  of  limitations  of  Georgia  can  be  pleaded 
to  an  action  in  that  state,  founded  upon  a  judgment  rendered  in  the 
state  of  South  Carolina? 

^d.  Whether  in  the  administration  of  assets  in  Georgia,  a  judg- 
ment rendered  in  South  Carolina,  upon  a  promissory  note,  against 
the  intestate  when  in  life,  should  be  paid  in  preference  to  simple 
contract  debts? 

The  case*was  submitted  to  the  Court  on  printed  arguments  by 
Mr.  Longstreet  for  the  plaintiflf;  and  by  Mr.  King  for  the  defendant 

Mr.  Longstreet,  for  the  plaintifi*. 
Two  questiotls  are  raised  in  this  case : 

1.  Can  the  statute  of  limitations  of  Greor^ia  be  pleaded  to  aui 
action  founded  on  a  judgment  in  South  Carohna  ? 

2.  If  it  cannot  be,  is  that  judgment  a  debt  of  higher  dignity,  in 
the  administration  of  assets  in  Georgia,  than  a  si^iple  contract 
debt? 

Both  questions  seem  to  have  been  virtually  decided  by  the  Su- 
preme Court  of  the  United  States. 

The  first  was  certainly  settled  by  tfie  case  of  Mills  vs,  Duryee,  7 
Cranch,  481.  It  was  there  ruled  that  no  plea  coulcl  be  urged 
against  a  judgment  from  a  state  Court;  duly  authenticated,  but  the 
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plea  ofnul  toil  record.  If  this  be  true,  it  is  but  changing  the  terms 
of  the  same  proposition  to  say  that  ihe  statute  of  limitations  cannot 
be  pleaded  to  an  action  founded  upon  such  a  judgment.  The  ques- 
tion there  was,  as  it  is  here,  a  question  of  pleading.  Mr.  Justice 
Story,  in  delivering  the  opinion  of  the  Court  in  that  case,  says, 
**  Congress  have  declared  the  effect  of  the  record,  by  declaring  what 
faith  and  credit  shall  be  given  to  it.  It  remains  only,  then,  to  in- 
quire, in  every  case,  what  is  the  effect  of  a  judgment  in  the  state 
where  it  is  rendered  ?  Let  us  make  the  inquiry,  and  the  anstver 
will  be  found  in  the  concessions  of  the  parties,  that  the  effect  of  tlus 
judgment,  in  South  Carolina,  would  be  to  silence  the  plea  of  the 
statute  of  limitations. 

The  doctrine  of  Mills  v^  Duryee  was  afterwards  confirmed  by 
Hampton  vs.  MConnel,  3  Wheat  234.  Mr.  Chief  Justice  MarshaU 
there  says,  <^  The  judgment  of  a  state  Court  should  have  the  same 
credit,  validity,  and  effect,  in  every  other  Court  of  the  United  Stktes, 
which  it  had  in  the  state  where  it  was  pronounced ;  and  whatever 
pleas  would  be  Rood  to  a  suit  thereon-  in  such  ^tate,  and  none 
others,  could  be  pleaded  in  any  other  Court  in  the  United  States.'' 
Accordingly  it  was  again  decided  that  nil  debet  could  not  be  pleaded 
to  the  suit  then  in  question. 

The  same  decision  had  been  long  befbre  made  in  the  Circuit 
Court  of  the  United  States  for  the  district  of  Pennsylvania,  Arm- 
strong V9:  Carson's  executor's,  2  Dall.  302 ;  and  it  has  been  repeated 
by  the  judges  of  the  highest  Courts  in  each  of  the  several  states. 

In  Morton  and  Co.  vs.  Naylor,  1  Hill's  South  Carolina  Rep.  439, 
the  very  question  now  before  die  Court  was  adjudicated.  It  was 
ruled  in  diat  cajse,  that  the  statute  of  limitations  of  South  Carolina 
was  not  a  good  plea  to  an  action  upon  a  judgment  from  a  sister 
state.  It  cannot  be  necessary  to  multiply  authorities  upon  this 
head. 

What,  then,  is  the  doctrine  of  these  cases?  It  is,  that  the  judg- 
ment of  a  state  Court  carries  with  it  into  every  state  all  its  ongiiml 
attributes,  energies,-  and  incidents ;  that  it  goes  forth  armed  wi£  th^ 
powers  of  the  Court  that  pronounced  it,  and  clothed  with  the  author- . 
ity  of  the  laws  under  which  it  was  pronounced ;  that  it  is  at  home 
whithersoever  it  goes,  through  the  whole  length  and  breadth  of  the 
Union ;  that,  in  relation  to  judicial  proceedings,  the  states  are  not 
foreign  to  each  other.  Less  than  this  cannot  be  extracted  from  the 
four£  article,  first  section,  of  the  Constitution,  and  the  -act  of  Con- 
gress, made  in  pursuance  of  it.  By  that  article,  the  states  recipro- 
cally pledged  themselves  to  each  other,  that  they  would ^vrepbse 
implicit  faith  in  the  records  of  every  state ;  that  they  would  accredit 
diem,  receive  them,  admit  them,  acknowledge  them  to  be  true. 
There  is  hardly  a  Court  in  the  Union  (it  is  believed  not  one)  that 
has  as  high  authority  as  this,  for  pronouncing  its  own  judgments 
conclusive.  The  states  have  generally  contented  themselves  with 
organizing  their  several  departments  of  government,  allotting  to 
e^BCh  its  respective  powers,  and^  leaving  the  consequences  of  this 
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aUotiAent  to  the  deductions  of  common  sense  or  common  law.  Thus, 
to  ascertain  the  force  and  effect  of  a  judgment  of  a  state  Court, 
within  the  limits  of  that  state,  we  appeal  to  the  common  law ;  and 
there  we  find  that  such  a  judgment  imports  absolute  verity.^  But, 
in  order  to  ascertain  the  force  and  effect  of  judgment  of  one  state 
when  carried  into  another,  we  appeal  to  the  lex  scripta — the  para- 
mount law ;  and  there  we  learn  that  it  b  entitled  to'^  full  faith  and 
credit"  Are  these  terms  less  comprehensive  or  less  impressive 
than  ^<  absolute  verity  ?"  Proceed  they  from  a  foimtain  less  sacred? 
Is  it  possible^  then,  to  urge  any  thing  against  such  judgments,  ^hich 
will  not  apply  with  equal  force  to  sdl  judgments  ? 

The  leUer  of  the  Constitution  is  not  modre  pointed  to  the  purpose 
of  this  argument,  than  the  reason  and  spirit  of  it  The  framers  of 
that  instrument  foresaw  that  there  would  be  a  perpetual  change 
and  interchange  of  citizens  between  the  several  states.  They  had 
confederated  a  number  of  bodies  politic;  they  had  secured  to  each 
a  similar  form  of  government ;  they  had  placed  over  all,  in  some 
respects,  a  controlling,  and,  in  all  respects,  a  protecting  power. 
They,  had,  therefore,  sundered  some  of  the  strongest  ties  that  bind 
man  to  his  native  land,  and  left  him  free  to  choose  a  climate  conge* 
nial  to  his  constitution,  and  an  occupation  suited  to  his  taste  or 
habits,  without  forfeiting  the  protection  of  his  dwn  laws.  To  have , 
incorporated  no  provision  in  me  Constitution  which  would  prevent 
men,  thus  circumstanced,  firom  eluding  the  operation  of  a  judgment, 
by  a  simple  change  of  residence,  would  have  argued  a  blindness  in 
the  sages  who  framed  that  instrument,  that  might  be  better  imputed 
to  any  other  body  of  men  that  ever  lived.  And  if  they  have  done 
no  more  than  authorize  suits  to  be  instituted  upon  the  judgments  in 
question,  subject  to  all  defences  that  might  have  been  set  up  to  the 
original  action,  the  fourth  article  and  first  section  of  the  Constitution 
is  but  a  deathless  memorial  of  their  folly ;  for  all  this  might  hav^ 
been  done,  and  would  have  been  done,  from  a  principle  of  comity 
between  the  states,  without  any  law  to  that  effect.  It  is  done  by 
all  civilized  nations.  If  they  have  only  authorized  suits  to  be  insti- 
tuted upon  such  judgments,  leaving  it  with  the  states  to  regulate  the 
defences  to  such  suits,  they  have  done  no  more,  in  effect,  than  to 
declare  that  suits  may  be  prosecuted  in  the  several  states,  if  the 
states  bhoose  to  permit  them  to  be  prosecuted.  Very  different  the 
conduct  of  those  profound  statesmen.  They  declared  that  <*ftiU 
faith  and  credit  sdiould  be  given  in  each  state  to  the  records,  &c  of 
every  state."  To  obviate  all  difficulties,  the  Constitution  proceeds: 
<^And  Congress  may,  by  general  laws,  prescribe  the  manner  in 
which  such  acts,  records,  and  proceedings  shall  be  proved,  and  the 
effect  thereof."  This  makes  perfect  the  kw  upon  this  subject.  Now, 
no  one  can  withhold  from  the  judgment  of  a  state  Court  unlimited 
credence,  without  violating  the  Constitution;  no  one  can  resist  its 
operation,  without  be(^mmg  instantaneously  impotent  All  must 
give  the  judgment  a  helping  hand,  to  the  accompMiment  of  its  endsf 
and  those  who  will  not,  immediately  lose  all  power  over  it,  and 


316  SUPREME  COURT. 

[M<ElHio3rfe«t.C€lMo.] 

hither  it  comes,  to  more  impartial  guardians.  There  can  be  no  im- 
pairing its  force  by  enibarrassing  restrictions  and  limitations;  no 
overriding  it  by  state  legislation;  no  degrading  .it  by  lowering  its 
dignity,  or  elevating  the  character  of  conflicting  claims.  It  con- 
tinues unchangeably  Ae  same,  until  it  is  satisfied.  It  is,  therefore, 
just  as  secure  as  human  power  could  make  it ;  and  it  is  wonderful  that 
human  wisdom  could  have  provided  for  it  such  admirable  safeguards. 

But  it  is  said  that  the  states  may  prescribe  the  time  within  which 
their  own  judgments  shall  be  enforced ;  and  surely  they  may  do  as 
much  in  relation  to  the  judgnients  of  another  state.  And  to  this, 
Gulick  vs.  Lodger,  1  Green's  Rep.  70,  and  Jones  vs.  Hook's  admi- 
nistrator, 2  Randolph's  Rep.  303,  are  cited. 

A|[lance  at  these  cases  wUl  satisfy  the  Court  that  neither  of  them 
callep^for  a  serious  consideration  of  the  point  in  question.  The  plea 
m  both  was  obvioudy  unsustainable  in  point  of  &ct ;  and  conse- 
quently it  became  unnecessary  to  bestow  upon  it  grave  deliberation. 
It  is  true,  that  the  judges  in  both  say,  that  the  statute  of  the  state  in 
which  the  suit  is  instituted  must  contrcd  the  plea ;  and  it  is  ako  true 
that  the-  suits  in  those  cases  were  both  upon  judgments :  but  the 
manner  in  which  the  point  in  question  was  disposed  of,  and  the  au- 
thorities cited  to  it,  show  that  tfie  Courts  had  given  it  no  reflection. 

To.  reason  from  the  power  of  a  state  over  the  judgments  of  its 
own  CourtSi  to  its  power  over  the  judgments  of  a  sister  state,  is  just 
as  unsafe  as  it  would  be  to  reason  from  the  power  of  a  state  over 
its  own  citizens,  to  its  power  over  foreign  minbters ;  from  its  power 
of  taxation,  to  its  power  of  laying  tonnage  duties ;  from  its  power 
of  contracting,  to  its  power  of  makmg  treaties;  In  short,  it  is  reason- 
ing, from  a  retained  to  a  renounced  power.  States  may  do  what 
they  please  with  their  own  judgments,  simply  because  they  have  re- 
taiued  the  right  to  do  so.  They  cannot  do  tne  same  thing  with  judg- 
ment of  the  sister  states,  because  they  have  relinquished  the  right  to 
do  so.  How  is  it  possible  to  reconcile  the  power  of  imposing  tenns 
and  restrictions  upon  these  judgments  by  the  states,  with  the  power 
g^ven  to  and  exercised  by  Congress  of  determining  their  force  and 
effect  in  every  stat^  ?    They  are  absolutely  incompatible. 

Let  us  take  an  analogous  case,  in  which  we  will  not  be  so  apt  to 
be  misled  by  old  and  familiar  rules  of  pibading.  Congress  has 
power  to  establish  uniform  bankrupt  laws.  Tluis  power  is  very 
analogous  to  that  conferred  on  Congress  by  the  fourth  article,  first 
isection,  of  the  Constitution.  The  one  was  given  for  the  protection 
of  the  debtpr,  the  other  for  the  protection  of  the  creditor ;  the  one 
to  establish  a  uniform  rule  iFor  the  recovery  of  demands,  the  other  to 
establish  a  uniform  rule  for  resisting  demands  ;  and  both,  for  having 
a  general  law  that  all  could  know  and  understand.  If  Congress 
should  exercise  its  power  of  regulating  bankruptcies,  the  analogy 
would  be  still  more  striking ;  for  it  would  certainly  place  the  debtor 
under  the  protection  of  some  judgment  or  decision  of  a  Court  or  of 
commis8i(mers,  the  record  of  which  would  be  made  evidence  every- 
where.   Kow,  suppose  this  to  be  done,  would  it  be  competent  for 
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the  leg^tures  of  the  several  states  to  place  the  bankrapt  under 
tenns,  in  pleading  his  discharge  ? 

To  this  question  we  have  the  answer  of  this  Court.  It  was  for  a 
long  time  doubted  whether  the  mere  ffrant  to  Congress  of  the  power 
to  make  bankrupt  laws  did  not  ezdude  the  states  from  die  exercise 
of  any  power  over' the  same  subject  In  the  case  of  Green  and 
SarmientOy  3  Wash.  C.  C.  It,  Judge  Washington  decided  that  it  did. 
In  the  cases  of  Sturges  and  Crowningshield,  4  Wheat,  and  Ogden 
and  Saunders,  12  Wheat,  this  Court  dck^ided  that  it  did  not ;  but 
with  mor^  dissenting  voices  than  are  to  be  found  to  any  decision 
ever  made  by  this  Court,  the  number  of  judges  considered.  But  in 
the  first  case  the  cojonsel  on  both  sides  admitted,  and  in  the  last  two 
all  the  judges  either  took  it  for  granted  or  expressly  declared,  that 
if  Congress  had  legislated  upon  the  subject,  there  would  have  been 
an  end  to  all  state  legislation  upon:  it.  It  is  ^ked,  where  is  the  dif«- 
ference  in  principle  between  that  case  and  this  ? 

But  it  is  said  that  the  plea  in  this  case  opposes  nothing  to  the  re- 
cord.  It  admits  the  oii^mal  validity  of  the  judgment,  but  says  that 
by  presumption  of  law  it  lias  been  satisfied. 

All  this,  the  plea  of  nil  debet  admitted  in  Mills  vs.  Duryee.  The 
defendant  did  not  deny  that  a*  judgment  had  been  obtained ;  that  it 
had  been  fairly  obtained ;  and  that  it  had  never  been  satisfied :  but 
he  contended  that  it  had  lost  its  force  by  his  change  of  j^estdence,  as 
it  IS  said  this  has,  by  lapse  of  time.  But  this  Court  overruled  the 
plea. 

By  **presimiption  of"  what  *Maw"  is  the  judgment  satisfied? 
The  law  of  Georgia.  But  where  does  Georgia  get  the  authority  to 
pass  a  law  that  shall  in  any  manner  affect  a  judgment  of  South 
Carolina  ?  She  confided  this  authority  to  Congress ;  and  Congress 
has  said  that  the  law  of  So\ith  Carolina  shall  govern  it  everywhere. 
It  is  idle,  therefore,  to  argue  from  the  harmony  of  two  laws,  one  of 
which  can  have  no  operation,  whether  good  or  bad. 

Again,  it  is  answered,  that  the  argument  would  make  it  the  duty 
of  the  Courts  of  Georgia  to  issue  execution  upon  the  judgments  of 
South  Carolina ;  would  give  them  a  lien  upon  property  in  Georgia ; 
and  would  require  administrators  to  distribute  intestates'  effects, 
according  to  the  laws  of  South  Caiolina. 

As  to  the  first  branch  of  the  objection,  it  has  been  answered  by 
this  Court  in  Mills  vs,  Duryee. 

As  to  the  second:  a  judgment  which  binds  property  in  South  Caro- 
lina, ought  to  bind  it  everywhere,  (t  is  thought  the  law  of  Con* 
gress  ^oes  thus  far.  Why  do  mortgages  made  m  one  state,  bind  pro^ 
perty  m  anothef  ?  Because  the  lex  loci  governs  the  contract,  and 
the  states  cannot  impair  the  obligation  of  contracts.  Why  should 
judgments  bind  property  in  like  manner?  Because  the  lex  loci 
(under  the  act  of  Congress)  governs  judgments,  and  the  States  can- 
not impair  th^ir  force. 

As  to  the  third:  the  argument  leads  to  no  such  conclusion.  Giving 
2j>2 
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to  the  lodginent  the  same  force  aod  effecft  which  it  would  have  in 
|3outh  Carolina^  does  not  involve  the  consequence  that,  the  statute  of 
distrihutioiu  01  that  ^te  must  be  executed  in  Georgia^  for  several 
ireasons.   l.  That  statute  could  operate  only  on  effects  of  a  deceased 

Srson ;  and  Florence  was  in  life  while  he  remained  in  South  Caro- 
la.  It  could  apply  only  to  the  effects  of  one  who  died  in  South 
Carolina.  It  coma  operate  only  upon  the  adipinistrator  appointed 
in  that  state.  2.  The  judgment  could  daim'no  priority  in  the  order 
of  payment- by  Florence's  administrator,  beicause  Florence  was  not 
dead  when  the  judgment  w^s  obtained.  S.  The  order  of  distribu- 
tion is  not  an  effect  of  the  judgment,  but  is  the,  result  of  an  inde- 
pendent provision  of  law ;  which  might,  or  mi^t  not,  benefit  the 
judgment  creditor  upon  the  contingency  of  the  debtor's  dying  befote 
the  judgment  was  satisfied. 

It  is  not  disputed  that,  as  a  general  rule,  the  validity  of  pleas  is 
to  be  determined  by  the  law  of  the  place  where  the  suit  is  brought, 
and  not  by  the  law  of  the  place  where  the  action  originated  But 
in  this  instance,  the  state  of  Georgia  has  8un;endered  her  right  to 
a>ntrol  the  plesidings  to  Congress,  who  have  forbidden  the  plea  here 
ui%ed.  The  law  of  Congress  is,  therefore,  the  law  of  the  place 
wherie  the  suit  is  instituted. 

If  all  the  Courts  of  the  United  States  are  bound  to  consider  a 
judgment  in  one  state  as  conclusive  in  every  other ;  if  before  all 
Courts  of  justice  in  the  Union  such  a  judgment  is  a  domestic  judg- 
ment, and  nothing  will  be  heard  against  it  which  goes  to  divest  it 
of  that  character ;  surely  an  executor  or  administrator  will  not  be 
permitted  to  degrade  it.  The  cases  referred  to  have  been  gene- 
rallv  considered  as  putting  judgments  in  one  state  upon  a  footing 
witn  judgments  in  every  other ;  as  transforming  tnem,  in  other 
words,  into  domoistic  judgments.  3  Story'js  Com.  509.  Story's 
Confl.  Laws,  509.  Clarke's  Administrator  vs.  Day,  2  Leigh,  172. 
Wyman  vs.  Mitchel,  1  Cow.  R.  319.  Are  they  domestic  judgments 
for  one.purpose,and  not  for  another?  Domestic  judgments  in  Court, 
and  foreign  judgments  out  of  Court  ? 

In  England,  debts  take  rank  in  the  course  of  admu^^ratipn,  ac- 
cording to  the  character  which  the  Courts  of  justice  give  them. 
Thus,  m  Walker  vs.  Wilter,  1  Doug.  1,  and  Dupleix  vs:  Dekrovin, 
2  Vem.  540,  it  was  determined  that  foreign  judgments  were  merely 
simple  contract  debts.  Accordingly,  Williams  cites  these  authori- 
ties to  show  that  they  are  to  be  so  considered  in  the  course  of  ad- 
ministration. 2  Williams'  Ex.  658.  The  Supreme  Court  have  de- 
cided that  a  judgment  in  one  state,  is  to  be  considered  as  domestic 
judgment  in  eyery  other.  May  not  this  authority  be  appealed  to,  to 
show  what  is  its  rank  in  the  order  of  administration  ? 

Had  the  Legislature  of  Georgia  expressly  declared  that  judgements 
in  the  sister  states  should,  to  all  intents  and  purposes,  be  considered 
as  domestic  judgments,  there  can  be  no  doubt  that  they  would  then 
be  admitted  upon  a  parity  with  domestic  judgments  in  the  distribu- 
tion of  assets.    But  Greorgia  has  confided  to  Congress  the  power  of 
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maldng  this  declaration,  and  Congress  has  made  it  Must  not  the 
consequences  be  the  same  ? 

By  the  laws  of  Georgia,  debts  of  a  deceased  person  are  to  be  paid 
in  the  following  order :  debts  due  by  him  as  executor,  administrator 
or  guardian,  Pnce  Dig.' p.  161,  sec.  5;  fimeral  expenses,  and  other  ex- 
penses of  last  sickness,  ibid.  157 ;  charges  of  probate,  or  letters  of 
administration;  judgments,  mortgages,  and  executions,  the  eldest 
first ;  rent,  bonds,  and  other  obligations ;  and  lastly^  open  accounts. 

Promissory  notes  are  not  ipentioned  in  these  acts ;  but  the  act  of 
1799,  Prince,  211,  declares  that  ^*  all  bonds  and  other  specialties  and 
promissory  notes,  and  other  liquidated  demands,  &c,  whether  for 
money  or  other  thing,  shall  be  of  equal  dignity,  and  shall  be  nego-' 
tiable  by  endorsement,'^  &c.  The  judges  of  the  state  of  Georgia 
have  held,  withcut  a  dissenting  voice,  it  is  believed,  that  this  act  places 
promissory  notes  on  a  footing  with  bonds  and  other  specialities,  in 
the  order  of  distribution.  The  term  <^  equal  dignity''  could  not  be 
satisfied  without  such  a  decision. 

Now,  the  record  in  this  case  shows,  and  the  case  stated  shows, 
that  the  judgment  here  sued  on  was  .founded  on  a  promissory  note. 
Were  the  note  here  then  alone,  it  would  be  considered  a  debt  by 
speciality.  And  can  it  be  possible  that  it  is  degraded  by  bein^  cto- 
ned  into  jodgment?  If  the  judgment  be  considered  only  a  sunple 
contract  del^t,  this  follows  as  a  necessary  consequence. 

The  note,  as  has  been  often  ruled,  has  been  extiiiguished'by  the 
j^idgment  It  wpuld  be  a  good  defence  to  a  suit  upon  it,  that  a 
judgment  has  been  rendered  upon  it  in  South  Carolina.  Hughes 
vs.  Blake,  1  Mason,  515.  Green  vs.  Sarmiento,  3  Wash.  C.  C.  R. 
17.  1  Pet  C.  C.  R.  74.  Field  w.  Gibbs  et  al.  1  Pet.  C.  C.  R.  155. 
Denison  vs.  "lyde,  6  Conn.  R.  508.  These  decisions  presuppose  tiie 
judement  to  be  of  higher  dignity  than  the  note ;  but  ii^  as  is  con- 
tended, the  judgment  actually  degrades  the  note,  the  position  of  the 
plaintiff  is  peculiarly  unfortunate.  His  note  is  placed  forever  beyond 
ms  reach,  and  his  dignified  judgment  is  worthless. 

In  Toller's  Law  of  Executors,  4th  American  edition,  with  notes 
by  Ingraham,  p.  262,  there  is  a  note  of  a  case  in  point,  to  this  ques- 
tion, though  no  reference  can  be  made  to  the  book  that  contains  it ; 
indeed,  it  seems  doubtful  from  the  note  to  the  case,  whether  it  has 
ever  been  reported.  There  it  was  held  that  judgments  of  a  sister 
state  stand  upon  a  footing  with  judgments  in  Pennsylvania,  in  tiie 
course  of  administration.  In  Andrews  vs.  Montgomery,  19  Johns.  R. 
162,  it  was  ruled  that  assumpsit  would  not  he  in  one  state  upon  a 
judgment  in  another,  because  such  a  judgment  is  not  a  simple  con- 
tract debt,  but  a  debt  of  record.  Here  the  question  is  settied  in 
terms,  but  not  more  effectually  in  principle,  than  by  ^e  decisions 
of  the  Supreme  Court  already  cited. 

It  can  hardly  be  considered  as  settled,  even  in  England,  that  a  fo- 
reign judgment  is  not  conclusive  between  the  parties  to  it  and  privies. 
Martin  vs.  Nichols,  3  Simons,  458..  5  Cond.  Elng.  Ch.  Rep.  198,  and 
QPte  to  that  case ;  Story's  Confl.  Laws,  506. 
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To  have  one  rule  of  pleading  for  citizens  of  Georgiai  and  another 
for  citizens  of  other  states ;  to  give  creditors  of  the  state  an  advan- 
tage over  creditors  of  another  state  in  die  distribution  of  assets,  is  to 
violate^  the  second  section  of  the  4th  article  ^^  the  Constitution,  which 
declares  that  <<  the.  citizens  of  each  state  shall  be  entitled  to  all  pri- 
vileges and  immunities  of  citizens  in  the  several  states/' 
^  ^^  The  intention  of  this  clause  was  to  confer  on  the  citizens  of  each 
state  a  general  citizenship;  and  to  communicate  all  the  privileges  and 
immumties  which  the  citizens  of  the  same  state  woidd  be  entided  to 
under  like  circumstances."     3  Story's  Com.  675. 

Mr.  King  for  the  defendant : 

The  plaintiff's  counsel  evidently  mistakes  the  force  and  applica- 
tion of  the  authorities  upon  which  he  relies.  The  case  of  MiUs  vs. 
Duryee,  7  Cranch,  481,  decided  nothing  but  a  question  of  pleading, 
which  depended  on  the  "faith  and  credit"  to  be  attached  to  the 
judgment,  as  evidence.  Nil  debet  was  a  bad  plea,  because  it  con- 
tradicted the  record,  against  which  nothing  could  be  averred.  The 
defendant  did  owe,  unless  he  could  avoid  the  debt  by  some  roedal 
plea  perfectly  consistent  with  the  original  debt  The  plea  of  luni- 
tation,  admits  the  truth  of  the  record.  The  case  of  Hampton  vs. 
McConnel,  3  Wheaton,  334,  is  only  a  short  confirmation  of  Uie 
principle  of  the  case  cited.  Though  the  language  of  the  judge  is 
more  general,  he  clearly  intended  to  decide  nothing  but  the  case 
before  him,  which  was  precisely  similar  to  Mills  vs.  Duryee,  and 
involved  no  other  question  but  the  "faith  and  credit"  due  to  the 
judgment  as  evidence,  which  decided  the  validity  of  the  plea. 

The  case  in  2  Dallas  is  a  similar  case ;  and  though  the  authority 
of  all  these  cases,  and  others  to  the  same  point,  is  fuUy  admitted,  yet 
their  application  to  this  case  is  denied.  We  propose  to  make  no 
issue  with  the  plaintiff  that  would  falsify  his  record.  We  give  to 
that  all  the  faith  and  credit  to  which  it  is  entitled  in  the  Courts  of 
Caroliila.    We  give  to  it  the  dimity  of  the  highest  record  proof.  - 

The  plaintiff  would  have  a  right  to  insist  on  the  same  favour  for 
his  record,  if  barred  by  limitation  laws  in  both  states. 

The  case  most  in  point,  cited  by  the  plaintiff,  is  the  case  of  Morton 
&  Co.  vs.  Naylor,  in  I  Hill's  South  Carolina  Reports,  439.  This  is 
the  only  case  of  the  kind  to  be  found ;  and  its  authority  is  much 
weakened  from  the  fact  that  the  point  decided  (so  far  as  authority 
in  this  case)  was  not  necessarily  before  the  Court  The  only  ques- 
tion there  was  as  to  the  character  of  the  debt:  on  that  depended  the 
application  of  the  statute  of  limitations  of  South  Carolina  to  it.  In 
giving  it  its  proper  dignity,  it  was  decided  that  there  was  no  statute 
of.liimtations  of  South  Carolina  which,  in  terms,  applied  to  it.  The 
decision  was  right  in  its  results,  but  too  general  in  its  reasoning  on 
points  not  necessarily  embraced  iti  it.  The  judge  says,  ^  it  would 
seem  that,  when  authenticated,  a  recovery  in  another  state  should 
be  regarded,  for  all  purposes  of  evidence,  as  if  the  case  were  trying 
in  the  Court  where  the  judgment  was  recovered."    But  when  the 
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judge,  firomtoch  jmrnisesy  came  to  the  concluiuon  that  no  defence 
or  plea  could  be  inmsted  on,  which  would  not  have  been  good  in 
the  state  where  the  judgment  was  rendered,  he  contradicted  the  de- 
cision in  4  M^Cord,  278,  to  which  he  referred,  with  approbation; 
a  ffreat  variety  of  de<^  >ns  on  the  subject  of  lien,  distributiQn, 
•  judgments  of  disdiarge  under  lociGd  insolvent  laws;  and,  in  feet, 
overturned  the  fimdamental  principles  governing  the.wplication  of 
the  lex  fbri,  not  only  recognised  by  this  Court,  but  in  me  tribunals 
of  nearly  pr  quite  all  the  states  of  the  Union.  It  is' a  singular  feet, 
that  after  this  broad  position  laid  down  by  the  judge,  he  does  not 
dissent  &om  the  decision  in  4  M'Cord;  which,  in  the  distribution 
of  assets,  places  such  judgments  on  a  footing  with  simple  contract 
debts,  if,  after  a  distribution  on  such  principles,  the  defendant  wer^ 
to  plead  plene  administravit  to  an  action  on  the  judgment,  would  the 
only  questibd  be  whether  such  a  plea  would  be  good  in  the  Courts 
of  the  state  where  the  judgment  was  rendered?  It  would  be  a 
waste  of  time  to  point  out,  by  references  and  illustrations,  wherein 
the  broad  position,  unnecessarily  assumed  in  this  case,  is  incoh-^ 
sistent  with  established  principles  and  adjudged  Cases.  Judge  Har* 
per,  in  concurring,  showed  his  usual  sagacity,  in  sairing,  ^^Iconcur 
m  the  result."  \  Under  the  judiciary  act  of  1789,  the  acts  of  limita- 
tions of  the  several  states  lorm  a  rule  of  decision  .in  .^is  Court,  (3 
Peters,  277;)  and  the  statute  of  limitations  isVcleariy  a,  law  of  the 
forum.  Ibid.,  and  Story's  Conflict  of  Laws;  468,  aha  482,  Sic. 

In  the  case  of  the  B^k  of  the  United  States  w.  Donnelly,  8 
Peters,  372,  the  Court  says:  ^^ Remedies  are  to  be  governed  by  ttie 
laws  of  the  country  where  the  suit  is  brought" 

<<The  nature,  validity,  &c.,  of  the  contract  may  be  admitted  to 
be  the  same  in  both  stated;  but  ttie  mode  by  which  the  remedy  is  to 
be  pursued,  and  the  time  within  which  to  be  brought,  may  essen- 
tiaUydifrer.*' 

^The  laws  o?  Virginia  must  govern  the  limitation  of  suits  in  its 
own  Courts." 

The  ^une  principle  is  established  and  enforced  with  much  clear- 
ness by  the  Court,  in  2  Massachusetts  Reports,  84,  and  17  Mass. 
Rep.  55 ;  where  it  is  shown  that  the  encroachment  upon  the  lex 
fon  insisted  on,  is  altogether  inconsistent  with  the  necessity  and  con- 
venience of  evety  state,  in  controllipg  remedies  in  its  own  Courts. 

It  is  there  decided,  that  though  the  statute  of  limitations  of  New 
Ycrkf  where  tiie  parties  resided,  and  where  the  debt  wc^  contracted, 
had  barred  the  remedy,  yet,  when  resort  was  made  to  the  Courts  of 
Massachusetts,  the  statutes  of  the  latter  state  govern  the  remedy. 
Here  the  remedy  is  eidarged  by  a  change;  in  other  cases  it  may 
be  Contracted:  but  no  other  principle  .can  be  admitted,  ^< otherwise 
great  confusion  and  irregularity  woQld  be  introduced  in  judicial 
proceedings,"  as  properly  remarked  by  Mr.  Chief  Justice  Parker^ 
m  13  Ma^achusetts  Reports,  4. 

It  was  never  the  intention,  nor,  fairly  mterpreted,  is  it  thiB  effect 
of  the  Constitution  materially  to  intertete  with  the  essential  attri. 
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bates  o£  the  Ij^x  fi2ri^80  neoessarf  to  tte  adminiBlmtion  <tf  juslioe 
in^very^te. 

By  one  clause^  no  law  can  be  passed  imp^Liring  the  obligation  of 
coptriicts;  yety  if  the  validity  of  the  contract  be  lecomised  according 
|o  a  fiUr  interpretation  of  it,  the  good  fidtb  intended  te  be  enforced 
by  this  Qlanse  is  secured;  and  an  act  of  limitation' <tf  the  state  where 
the  action  is  brought  governs  th6  rjsmedy,  though  in  that  state  the 
pbligationi  in  one  sense^  may  be  intich  impaired  by  it;  so4he  bene- 
'  fits  of  the^  clause  securing  full  fstith  and  credit  in  each  stete,  to  the 
lecords  of  every  other  state,  are  fuUy  enforced,  when  we  admit 
them  as  incontrovertibly  true,  or  aUow  theiki  to  sustaia  all  the  aver- 
mwta,  proved  by  them  m  the  Courts  where  obtained.  This  may  b^ 
done  without  ii^nging  u|>on  the  right  of  every  stete  to  regmatte 
the  remedy  by  any  limitations,  not  ihconsisttot  with  this  deference 
f<Mr  the  record  of  a  sister  state. 

t*here  can  be  nio  difference  whatever  in  the  application  of  the  lex 
fori  to  aqtions  brought  on  judgments,  and  actions  brought  on  any 
other  demand^  except  upon  ^he  mere  question  of  proofl    The  rec(m 

Swes  itself,  instead  of  requiring  other  aids  to  verify  it ;  but,  when 
us  esteblidied,  t^e  stete  in  which  a  remedy  is.  pursued  on  it,  is  re- 
teased  from  all  ft^er  constitutional  obllgatioa  to  respect  it^  and  Ae 
lex  fori  fully  applies  tct^it  .  Accordingly,  in  6ulick  mt.  Lodges,  1 
Qreen's  Reports,  70,  li  kn  action  upon  a  judgment  obtained  in 
^Pennsylvania,  Justice  Ewing  says:  ^  We  need  mstke  no  inquiry  into 
th^  mes  fior  tfie  limitetion  of  actions  in  the  stete  of  Pennsylvania, 
Irhere  this  judgmeift  was  obteined,  since  remedies  are  to  be  pur* 
8U^,^  &a  Yet' this  judge  sustained  throughout  the  decisions  cited 
by  the  plaintiff's  counsel,  that  the  judgment  was  concIuiSive  of 
every  thing  verified  by  it 

In  the  <5i^  of  Jones'vs.  Hook's  adnunistrator,  2  Randolph  Rep. 
90d,-the  Court  of  appeals  of  Virginia  held,  that,  in  action  of  deSt 
on  a  judginent  obtewed  In  North  CaroUna^the  statute  of  limited 
tionsm'^orth  Carolina,  was  no  bar;  but  that  the  act  of 'limitation  of 
.  Virginia,  if  applicable,  governed  the  remedy.  Tlie  case  receives 
additional  weight  l>y  being  cit6d  vriih  approbation  by  the  Court  in 
the  case  of  The  United  States  Bank  tw.  Donnelly,  above  cited. 

'  It  cannot  be  necessary  to  pursue  this  branch  of  the  subject  The 
doctrines  of  the  plaintiff'^  counsel  would  truly  introduce)  <<  confusion 
and  irregularity  into  judicial  proceedings,"  altogether  intolerable ; 
and  force  upon  the  state  Courts  as  many  different 'measures  of  jus- 
tice as  there  are  states  in  the  Union.  No  representative  of  an  eMate 
could  ever  safely  settle  an  estate  and  obtain  letters  dismissory.  The 
state  law  limiting  the  time  within  which  aU  cls^ms  8ho^ld  be  pre- 
sented, would  amount  to  nothing;  unless  there  should  be  a  siimlar 
law  applicable  to  said  judgmenta  in  other  states,  which  wouTd  jus- 
tify a  similar  protection  against  the  judgment  in  the  Courts  in  the 
states  whmre  the  judmient  was  obtained.  To  the  authorities  before 
cited,*  the  decision  of  Judge  Holt,  iudge  of  the  Superior  Court  for 
the  Middle  Circuit  of  Georgia,  on  mis  vei^  claim,  sustaining  the  de- 
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fendant  fully  on  both  pleas,  will  only  be  added.    The  record  copy 
of  this  decision,  provided  for  this  Court,  has  become  mislaid. 

Confidence  in  the  first  plea  will  indtice  but.  limited  attention  to 
the  second.  If  the  plea  be  good,  there  is  an  end  of  the  case.  If 
the  plea  be  bad,  the  principle  which  condemns  it  would  send  the 

Elaintiff  to  Carolina  for  his  law  of  priority;  for  no*  plcta  upon  the 
kws  of  priority  in  the  state  of  Greorgia  would  be  good,  ''unless  a 
similar  plea  could  be  pleaded  in  Carolind."  The  absurdity  of  such 
^  proposition  needs  no  comment.  "  The  right  of  priority  is  extrin- 
sic, and  rather  a  personal  privilege,  dependent  on  the  law  of  the 
place  where  the  property  lies,  and  where  the  Court  sits  which  is  to 
aecide  the  cause."  Mr.  Chief  Justice  Marshall,  '5  Cr.  289.  The 
plaintifi''s  coimsel  seems  sensible  of  this,  and  therefore  repudiates 
the  laws  of  Greorgia  in  the  one  case,  but  adopts  them  in  the  other; 
though  both  are  equally  leges  fori. 

The  authorities  cited  by  plaintiff's  counsel  on  the  second  plea,  are 
not  applicable.  If  the  debt  were  not  barred,  it  should  claim  under 
the  Idws  of  Georgia ;  and  the  question  is,  what  rank  it  would  hold. 
Does  it  rank  as  a  domestic  judgment?  The  Courts  of  Georgia 
have  uniformly  held  not;  ana  so  did  the  Circuit  Court,  as  will  be 
seen  from  the  statement  of  Judge  Cuyler.  The  same  decision  has 
been  made  in  South  Carolina,  Cameron  t;&  Murtz,  4  M'Cord  Rep, 
278/  The  plaintiff's  counsel  says  this  decision  is  inconsistent  with 
the  cases  in  7  Cranch  and '3  Wheaton.  Judge  Nott  did  not  thihk 
so ;  for  he  ea^ressly  recognises  those  decisions.  He  also  says  that 
the  decision  m  Carolina  would  now  be  different,  as  it  is  virtually 
overruled  by  the  case  of  Morton  JGind  Naylor.  Judge  O'Neale  did 
not  think  so, for  he  seems  to  agree  with  it;  and  says,  <<that  case  mes 
-not  toudi  the  question  to  be  decided  in  tins :"  and  seems  to  think  it 
also  consistent  with  the  decisions  in  7  Cranch  and  3  Wheaton. 
The  plaintiff's  counsel,  then,  in  sustaining  himself  on  the  second 
plea,  has  to  discredit  the  only  authority  that  sustains  him  on  the 
nrst. 

If,  in  the  marshalling  of  assets  and  payment  of  debts  in  Georgia, 
under  the  /laws  of  that  state,  this  claim  rank  as  a  domestic  ju(^- 
ment,'it  must  be  on  the  principle  9f  lien,  and  would  claim  priority 
according  to  age.  Thus,  a  demand  discredited  by  the  strongest  pre-, 
sumptions,  not  upon  the  records  of  the  state«  and  of  which  the  peo- 
ple of  the  state  could  have  no  notice,  would  take  precedence  of 
judgments  imd  mortgage  recovered  and  recorded  according  to  its 
own  laws. 

The  Constitution  never  imposed  such  absurdity  and  injustice  upon 
the  states.  The  most  that  can  be,  possibly,  claimed  for  a  judgment 
not  barred  under  the  laws  of  .Georgia, .js  to  rank  it  as  a  ^<  Uqmdated 
demand,"  that  will  require  no  other  proof  than  an  authentication 
under  the  act  of  Congress. 

The  second  section  of  the  fourth  article  of  the  Constitution  has 
no  application.  The  limitation  acts  on  the  isubject  matter  of  the  suit, 
without  regard  to  the  citizenship  of  the  parties  interested. 
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There \i9  no  hardship  m  allowing  t6  each  state  to  '^otitrol  remediea 
in  their  own  Courts,  with  the  admitted  modifications ;  whilst  end- 
less confusion  and  injustice  would  arise  from  a  refusal  of  this  power. 
The  lex  loci  contractus^  and  lex  fori,  forever  remain  with  the  con- 
tracting parties,  in  the  state  where  the  contract  was  made. .  Bank 
of  the  United  States  vs.  Donnelly.  But,  if  they  resort  to  the  Courts 
of  other  states,  they  must  subject  themselves  to  the  laws  of  the 
forum,  which  may  extend  or  contract  their  remedy.  The  framers 
of  the  Constitution  had  confidence  in  the  judgments  of  all  the  state 
tribunals,  and  therefore  they  extended  to  them  ''full  faith  and 
credit''  They  had  confidence,  also,  thatf  the  remedies  provided  in 
each  state  would  be  reasonable,  and  they  therefore  mainly  left  them 
as  they  were.  But  the  construction  insisted  on  by  the  plaintifi''s 
counsel  would  overrule  the  lex  fori  of  one  state,  by  the  lex  fori  of 
another;  for  his  argument  would  have  been  the  same,  if  all  the 
parties  had  lived  in  Georgia,  and  the  debt  had  been  contracted 
there. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  Court 

This  cause  has  been  brought  to  this  Court,  upon  a  certificate  of 

division  of  opinion  between  the  judgea  of  the  sixth  Circuit  Court, 

upon  the  following  points. 

1.  Whether  the  statute  of  limitations  of  Georgia  can  be  pleaded 
to  an  action  in  that  state,  founded  upon  a  juidgment  rendered  in  the 
state  of  South  Carolina? 

2.  Whether^  in  the  administratiop  of  assets  in  Georgia,  a  judg- 
ment rendered  in  South  Carolina,  upon  a  promissory  note  against 
the  intestate,  when  in  life,  should  be  paid  in  preference  to  simple 

.  contract  debts  ? 

Up6n  neither  of  these  points  does  the  Court  entertain  a  doubt 
Upon  the  first  of  them,  we  observe,  though  a  judgment  obtain- 
ed in  the  Court  of  a  state  is.  not  to  be  regarded  in  the  Courts  of 
her  sister  states  as  a  foreign  judgment,  or  as  merely  prima  facie  evi- 

,  dence  of  a  debt  to-  sustain  an  action  upon  the  judgment,,  it  is  to  be 
consiidered  only  distmguishabie  from  a  foreign  judgment  in  this, 
that  by  the  first  section  of  the  fourth  article  of  the  Constitution,  and 
by  the  act  of  May  26th,  1790,  section  1,  the  judgment  is  a  record, 
conclusive  upon  the  merits,  to  which  full  faith  and  credit  shall  be 
given,  when  authenticated  as  the  act  of  Congress  has  prescribed. 
It  must  be  obvious,  when  the  Constitution  declared  that  full  faith 
and  credit  shall  be  giVen  in  each  state  to  the  public  acts,  records/and 
judicial  proceedings  of  every  other  state,  and  provides  that  Congress 
may,  by  general  Utws,  prescribe  the  manner  in  which  such  acts, 
records,  «nd  proceedings  shall  be  proved,  and  the  efiect  thereof, 
that  the  latter  clause,  as  it  relates  to  judgments,  was  intended  to 
provide  the  means  of  giving  to  them  the  conclusiveness  of  judg- 
ments upon  the  merits,  when  it  is  sought  to  jarry  them  into  judg- 
ments bJTsuits  in  the  tribunals  of  another  state.  The  authenticity 
of  a  judgment  and  its  effect,  depend  upon  the  law  made  in  puMi- 
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ance  of  the  Constitution;  the  faith  and  credit  due, to  i)t  as  the 
judicial  proceeding  of  a  state,  is  given  by  the  Constitutioni  ind^' 
pendently  Of  all -legislation.  By  the  law  of  the  26th  of  May, 
1790,  the  judgment  is  made  a  debt  of  record,  not  examinable 
upon  its  merits;  but  it  does  not  carry  with  it,  into  another  iMate, 
the  efScacy  of  a  judgment  upon  property  or  persons,  to  be  en- 
forced by  execution.  To  give  it  the  force  of  a  Judgment  in  an- 
other state,  it  miist  be  made  a  judgment  there ;  and  can  only  be  exe- 
cuted in  the  latter  as  its  laws  may  permit  It  inqst  be  conceded, 
that  the  judgment  of  a  state  Court  ccmnot  be  enforced  -out  of  the 
state  by  an  execution  issued  within  it  This  ^ncession  admits  the 
conclusion,  that  under  the  first  section  of  the  foiuth  article  of  the 
Constitution,  judgments  out  of  the  state  in  which  they  are  rendered, 
are  only  evidence  in  a  sister  state  that  the  subject  matter  of  the  suit 
has  become  a  debt  of  record,  which  cannot  be  avoided  but  by  die 
plea  of  mil  teil  record.  But  we  need  not  doubt  What  the  firamen 
of  the  Constitution  intended  to  accomplish  by  that  section,  if  we  re- 
flect how  unsettled  the  doctrine  was  upon  the  effect  of  fore^  judg- 
ments, or  the  effect,  rei  judicata,  throughout  Europe,  in  England, 
and  in  these  States,  when  our  first  confederation  was  fbrmecL  On 
the  Continent  it  was  then,  and  continues  to  be,  a  Vexed  question,  de- 
termined by  each  nation,  according  to  its  estimate  of  the  weight  of 
authority  to  which  different  civilians  and  writers  upon  the  laws  of 
nations  are  entitled.  In  England,  it  was  an  open  question,  having 
on  both  sides  her  eminent  equity,  common  law,  and  ecdesiasticiu 
jurists.  It  may  stiU  be  considered,  in  England,  a  controverted  ques- 
tion, so  far  as  jurists  and  elemenUUry  writers  on  the  common  law  are 
concerned ;  though  the  adjudications  of  the  English  Courts  have  now 
established  the  rule  to  be,  that  foreign  judgments  are  prima  facie 
evidence  of  the  right  and  matter  they  purport  to  decide. 

In  these  states,  whei)  ^colonies,  the  same  uncertaintv  existed. 
When  our  revolution  began,  and  independence  was  declared,  ^d 
the  confederation  was  being  formed,  it  was  seen  by  the  wise  men 
of  that  day,  that  the  powers  necessary  to  be  given  to  the  confede- 
racy, and  the  rights  to  be  given  to  Uie  citizens  of  each  state,  in  all 
the  states,  would  produce  such  intimate  relations  between  the  states 
and  perrons,  that  th^  former  would  no  longer  be  forei^  to  each 
other  in  the  sense  that  thoy  had  been,  as  dependent  provinces ;  ahd 
that,  for  the  prosecution  of  rights  in  Courts,  it  was  proper  to  put 
an  end  to  the  uncertainty  upon  the  subject  of  the  .effect  of  judg- 
ments obtained  in  the  different  states.  Accordingly,  in  the  articles 
of  confederation,  there  was  this  clause:  <<  Full  faith  and  credit  shall 
be  given  in  each  of  these  states  to  the  records,  a(^,  and  judicial  pro- 
ceedings of  the  Courts  and  magistrates  of  every  other  state."  Now, 
though  this  does  not  declare  what  was  to  be  the  effect  of  a  judg- 
ment obtained  in  one  state  in  another  state,  what  was  meant  by  the 
clause  may  be  considered  as  conclusively  determined,  almost  by  con- 
temporaneous exposition.  For  when  the  present  Constitution  was 
formed,  we  find  the  same  clause  introduced  into  it  with  but  a  dlght 
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variation,  making  it  more  comprehensive ;  and  adding,  <<  Congress 
may,  by  general  IawS|  prescribe  the  manner  in  which  such  bcVr,  re- 
cordS|  and  proceedings  shall  be  proved,  and  the  effect  thereof:"  thus 
providing  m  the  Constitution  for  the  deficiency  which  experience 
had  sh6wn  to  be  in  the  provision  of  the  confederation  ;  as  tne  Con- 
gress under  it  could  not  legislate  upon  what  should  be  the' effect  of 
a  judgment  obtained  m  one  state  in  the  other  states.  Whatever 
difference  of  opinion  there  may  have  been  as  to  the  interpretation 
of  this  article  of  the  Constitution  iii  another  respect,  there  has  been 
hone  as  to  the  power  of  Congress  imder  it,  to  declare  what  shall  be 
the  effect  of  a  judgment  of  a  state  Court  in  another  state  of  the 
Union.    Here,  again,  we  h^ve  contemporaneous  legislative  inter- 

!»retation  of  the  first  section  of  the  fourth  article  of  the  Constitution; 
or  by  the  act. of  1790,  May  26th,  it  was  declared,  "  That  the  said 
records  and  judicial  proceedings,  authenticated  as  aforesaid,  shall 
Love  such  faith  and  credit  given  to  them  in  every  Court  within  the 
United  States,  as  they  have  by  law  or  u^ge  in  the  Courts  of  the 
state  from  whence  the  said  records  iare  or  shall  be  taken.  What  faith 
and  credit,  then,  is  given  in  the  states  to  the  judgments  of  their 
Courts?  They  are  record  evidence  of  a  debt,  or  judgments  of  re- 
cord, to  be  contested  only  in  such  way  as  judgments  of  record  may 
be ;  and,  consequently,  are  conclusive  upon  the  defendant  in  every 
state,  except  for  such  causes  as  would  be  sufficient  to  set  aside  the 
judgment  in  the  Courts  of  the  state  in  which  it  was  rendered.  In 
other  words,  as  has  been  said  by  a  commentator  upon  the  Constitu- 
tion; '^flf  a  judgment  is  conclusive  in  the  state  where  it  is  pro- 
nounced, it  IS  equally  conclusive,  everywhere,  in  the  states  of  the 
Union.  V  re-examinable  th^re,  it  is  open  to^  the  same  inquiries  in 
every  other  state.'*  Story's  Com.  183.  It  is,  therefore,  put  Upon  the 
footing  of  a  domestic  judgment ;  by- which  is  meant,  not  having  the 
operaUon  and  force  of  a  domestic  judgment  beyond  the  jurisdiction 
dedaring  it  to  be  a  judgment,  but  a  domestic  judgment  as  to  the 
mentixS  th^  claim,  or  subject  matter  of  the  suit.  When,  therefore, 
this  Court  said,  in  MUls  w.  Duryee,  7  Ci-anch,  481,  "If  it  be  a  re- 
cord, conclusive  between  the  parties,  it  cannot  be  denied ;  but  by  the 
pl6a  of  nul  teil  record,"  this  language  does  not  admit  of  the  inter- 
pretation that  a  plea  not  denying  the  judgment,  but  which  resists  it 
upon  the  ground  of  a  release,  payment,  or  a  presumption  of  payment, 
from  the  lapse  of  time,  whether  such  presumption  be  raided  by  die 
common  law  prescription,  or  by  a  statute  of  limitation,  may  not  be 
pleaded,  any  more^  th'ah  where  this.Court,  in  Hampton  vs.  M*Con. 
nel,  3  Wheaton,  2f34,  says :  "  The  judgment  of  a  state  Court  should 
have  the  same  credit,  validity,  and  effect,  in  every  other  Court  of 
the  United  States,  which  it  had  in  the  state  Court  where  it  was  pro* 
nounced;  and  that  whatever  pleas  would  be  good  to  asuit  thereon 
in  such  ^tate,  apd  none  others,  could  be  pleaded  in  any  Court  in  Hkd 
United  States,"  is  intended  to  exclude  such  defences  as  Have  just 
been  stated,  or  such  as  inquite  into  the  Xurisdiqtion  of  the  Ck>urt  in 
which  the  judgment  was  given,  to  pronoimce  it  as  the  right  of  ih^ 


JANUAIT  TBRM,  |t»  »7 

fllale  ilaeif  to  ezerdteautfaoritjr  over  i)ie  jiemoiit  or  the  subject  mat- 
tef.  It  has  been  well  aaid,  ^The  Constitiition  did  not  mean  to 
ccmfer  a  nev  pover  of  jnriadicctony  but  8inq[dy  to  ululate  the  effect 
of  Ae  acknowledged  juriidiction oyer  p^nonaaod  tiungs  within  the 
state.''    Stonr^s  Com.  193.  ^ 

Such  bein^  the  fiadth,  credit,  and  effect,  to  be  given  to  a  judgmedl 
of  one  state  m  another,  by  the  Constitution  and  the  act  of  Congwusi 
the  point  und^  consideration  will  be  determined  by  settlkigwhal  is 
thenature  of  a  plea  of  the  statute  of  limitations.  Is  it  a  plea  that 
settles  the  right  of  a  piurty  on  a  oontract  or  judpimant^  or  one  that 
ban  the  ren^y  ?  Whatever  diyersity  of  opinion  tbore  may  be 
among  jurists  iqpon  this  point,  we  think  it  well  settled  to  be  a  {dea 
to  the  remedy;  ^and  consequently  that  the  lex  fori  must  pleTiUL  ^ 
Higgins  vs.  Scptt^  2  Bam.  and  Adolp,  413.  A  Co  wen  R.  528,  note  10. 
Id.  530.  Van  Ramsdyk  «».  Eahe,  1  GaUis  R.  371.  Le  Roy  vs. 
Crowninshield,  2  Mason  R.  351.  Brittsb  Linen  Com.  vs.  I^um* 
mond,  10  Bar.  andr  Cresw.  903.  De  La  Vesa  vi.  Veanna,  I 
Bam.  and  Adolptu.dS4.  De  Cbuche  vs.  SayaUer,  8  Johns.  Gh. 
R.  190.  Lincoln  vs.  Battalle,  6  Wend.  R.  475.  Oulick  vs. 
Lodes^  Green's  New  Jersey  Rep.  68.  ^3  Burl's  Com.  on  Cot  ai|d 
For.  Laws,  883.  .  Th^  statute  of  Georgia  is,  ''that  actions  of 
debt  on  judgments  obtained  in  Courts,  other  than  the  Courts  of  this 
state,  must  be  brought  within  fiVe  years  after  the  judgment  ob- 
tained." It  would  be  strange,  if  in  me  now  well  understood  rifthts 
of  jiations  to  organize  their  judicial  tribunals  aiccording  to,  mek 
notions,  of  policy,  it  should  be  conceded  to  them  in  eyery. other 
respect  than  that  of  prescribing  the  time  within  which  suits  shall  be 
litigated  in  their  Courts.  Prescription  is  a  thing  of  policy,  growing 
out  of  the  experience  of  its  necessity ;  and  the  ^time' after  which 
suits  or  actions  shall  be  barred,  has  been,  fiom  k  remote  anti<|uity, 
fixed  by  eyery  nation,  in  yiirtue  of  that  soyereignty  by  which  it  ex-  - 
ercises  its  legislatioa  for  all  persons  and  property  witlun  its  jurisdic- 
tion. This  being  the  foundation  of  the  right  to  pass  statutes  of  pre-^ 
soiption  or  limitation,  may  not  ouf  states,  under  our  system,  exes-- 
cise  this  right  in  yirtue  of  their  sovereignty  ?  or  is  it  to  be  conceded 
to  them  in  eyery  other  particular,  than  that  of  barring  the  remedy 
upon  judgments  of  other  states  by  the  lapse  of  time  ?  The  states 
use  this  right  upon  judgments  rendered  m  their  own  Courts;  and  . 
jthe  common  law  raises  the  presumption  of  the  payment  of  a  judg- 
ment Mtor  the  lapse  of  twenty  years.  May  ihey  not  then  limit  the 
time  for  remedies  upon  the  judgments  of  otfier  states,  and  alter  th^^ 
common  lawby  statute,  finng  a  less  or  larger  time' for  such  nre^ 
sumptioni  and  altogether  barring  suits  uppn  such  judgolents,  if  ttiey 
.shall  not  be  broi^ht  within  the  time  stat^  in  the  statute  ?.  It  cer- 
tainly wiU  not  be  contended  that  jud^tnent  creditors  of  other  states 
shjUl  be  t>ut  upon  a  better  footmp,  in  regard  to  a  state's  right  to 
Isolate  in  this  particular,  than  the  judgment  creditors  of  the  state  in 
.  which  the  ju4gment  was  obtained.  .^Jid  if  this  right  so  exists,  may 
it  not  be  exercised  by  a  state's  restraining  tlie  remedy  upon  the 
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jadgment  of  another  state,  leaviDff  those  of  its  own  Courts  nnaf- 
fec^  by  a  statute  pf  limitations,  but  subject  to  the  common  law 
presumption  of  pajrment  after  the  lapse  of  twenty  years.  In  other 
words,  may  not  the  law  of  a  state  fix  different  times  for  barring  the 
remedy  in  a  suit  upon  a  judgment  of  another  state,  and  for  those  of 
its  owntribunals  ?  We  use  this  mode  of  ailment  to  show  the  un- 
reasonableness of  a  contrary  doctrine.  But  the  point  might  have 
been  shortly  dismissed  with  this  sage  declaration,  that  there  is  no 
direct  constitutional  inhibition  upon  the  states,  nor  ilny  clause  in  Ae 
Constitution  firom  which  it  can  be  even  plausibly  inferred,  that  the 
states  may  not  legislate  upon  the  remedy  in  suits  upon  the  judg- 
ments of  other  states,  exclusive  of  all  interference  with  their  merits. 
It  being  settled  that  the  statute  of  limitations  may  bar  recoveries 
upon  foreigta. judgments;  that  the  effect  intended  to  be  given  under 
our  Constitution  to  judgments,  is,  that  they  are  conclusive  only  as 
llgards  the  merits ;  the  common  law  principle  then  applie3  to  suits 
tipon  them,  that  they  must  be  brought  within  the  peridd  prescribed 
by  the  local  law,  the  lex  fori,  or  the  suit  will  be  barred. 
>  Qounsel  have  relied,  to  establish  a  contrary  doctrine,  upon  Mar- 
]ow  vs.  Naylor,  Hill's  South  Carolina  Rep.  439.  But  that  case  was 
obviously  decided  upon  a  nusconception  of  the  learned  judges  of  th« 
decision  of  this  Court  in  the  case  of  Mills  va.  Duryee,  7  Cranch, 
481. 

It  is,  therefore,  our  opinion,  that  the  statute  of  limitations  of 
Georgia  can  be  pleaded  to  an  actfon  in  that  state,  founded  upon 
a  ju^^ment  rendered  in  the  jstale  of  South  Carolina. 

The  second  question  upon  which  the  judges  were  divided  iu  this 
ease  is^  whether  a  judgment  rendered  in  South  Carolina,  upon  a 
promissory  note,  against  the  'intestate  when  in  life,  should  be  paid 
m  preference  to  simple  contract  debts.  The  law  of  Georgia  pro- 
vides 4iat  all  debts  of  an  equal  degree  shall  be  discharged  in  equal 
proportions  as  &r  as  the  assets  of  an  intestate  will  extend ;  and  that 
no  pr^fBrence  shall  be  given  amongst  creditors  in  equal  .'degree. 
JPrince's  Laws  of  Georgia,  152,  sec.  8.  And  the  order  prescribed  for 
the  ^yment<>f  debts  of  any  testator,  or  intestate,  by  executors  and 
adH^nlstrators,  is,  ^  debts  due  by  die  deceased  as  executor,  adminis- 
trator, or  guardian ;  funeral  and  other  expenses  of  the  last  sickn^Bss; 
charges  of  probate  and  will,  or  of  the  letters  of  admiiiistration  $ 
next)  debts  aue  to  the  public ;  next,  judgments,  mortgages,  and  exe- 
cutions, the  eldest  first ;  next,  rent ;  then,  bonds  or  other  obligations ; 
apd,  lakly,  d^bts  duer  on  op^n  account :  but  ne  preference  what- 
ever shall  be  given  to  creditors  in  equal  degree,  where  there  is  defi- 
ciency in  assets,  except  in  cases  of  judgments,  mortgages  that  shall 
be  recorded,  from  the  time  of  recording,  and  executicms  lodged  in 
the  sheriff's  office,  the  eldest  of  whidi  shaU  be  first  paid  i  or  in 
those  cases  where  a  creditor  may  have  a  lieu  on  any  )>art  of  the 
estate,''  We  first  remark  upon  this* question,  that  it  was  dedded^ 
some  years  since,  (as  is  reported  to  us  by  the  present  district  judge,) 
in  the  Circuit  Cotlrt  of  the  United  States  for  the  district  of  G^eorgia^ 
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the  question  being,  ^'  whether  judgments  obtained  in  other  stated 
take  precedence  of  simple  contract  debts/'  that  in  the  administration 
of  insolvent  estates  in  Georgia  such  judgments  take  no  precedence. 
Case  of  Ten  Eyck  vs.  Ten  Eyck.  We  believe,  from  inquiry,  for  we 
have  no  published  decision  in  point,  from  the  Courts  of  Georgia ;  that 
the  judges  of  her  superior  Courts  hold  the  same  opinion.    In  Came- 
ron vs.  Admrs.  of  Wurt^,  4  M'Cord's  Rep.  278,  it  is  decided,  that  in 
marshalling  the  assets  of  an  insolvent  estate,  a  judgment  recovered 
in  another  state  only  ranks  as  a  simple  contract.    The  decision  is 
correctly  placed  upon  the  footing  that  the  first  section  of  the  fourth 
article  of  the  Constitution  has  effected  no  change  in  the  nature  of  a 
judgment '  <<  It  only  provides,  that  as  matter  of  evidence  it  shall  be 
entitled  to  full  faith  and  credit.    But  if  the  decisions  in  the  cases  of 
Ten  Eyck  vs.  Ten  Eyck,  and  Cameron  vs.  Wurtz,  had  not  been. as 
they  are,  ahd  the  point  was  now  before  us  as  an  original  question, 
we  would  come  to  the  same  conclusion.  The  legislature  of  Georgia 
does  not  ceitaiDly,  in  terms,  put  judgments  of  other  states,  in  the  pay- 
ment of  decedent's  debts,  upon  the  footing  of  judgments  of  her  own 
Courts.     The  term  judgments  is  used,  and  no  preference  can  be 
given  to  creditors  in  equal  degree.     If,  however,  equality  in  the 
degree  of  judgment  creditorship,  is  qualified  by  seniority;  and  if,  of 
executions  lodged  in  the  sherii3''s  office,  the  eldest  is  to  be  the  first 
satisfied;  the  law  of  Georgia  gives  the  order  in  which  judgments  shall 
be  paid.     That  order  depends  upon  date,  execution,  and  the  execu- 
tion having  been  lodged  in  the  sheriff's  office.     In  case  of  conflict 
then  between  judgments  or  executions,  it  is  to  be  decided  by  record 
evidence  to  be  obtained  from  the  Courts  in  the  state ;  and  so  far 
as  a  right  of  seniority  can  be  giiTen  by  the  execution  being  lodged 
in  the  sheriff's  office,  the  judgment  of  another  state  can  never  have 
this  privilege.     It  can  have  no  right  to  an  execution,  m  Georgia; 
and  any  execution  issued  upon  it,  is  in  the  state  in  which  it  was  ren- 
dered.   No  one  will  contend  that  it  could  be  placed  with  the  sheriff, 
to  be  enforced,  or  to  be  put  in  competition  with  those  issued  upon  do- 
mestic judgments.     Here  then  is  a  case  in  which  the  judgment  of 
another  9tate  would  be  excluded  by  the  terms  of  the.  law,  which  we 
think  indicates  the  intention  of  the  legislature  not  to  place  such  a 
judgment  upon  the  footing  of  domestic  judgmeiits  in  the  administra- 
tion of  assets.    But  a  more  conclusive  reason  against  any  such  ex- 
tension occurs  to  us.    By  the  law  of  Georgia  all  the  property  of  the 
defendant  is  bound  from  the  signing  of  the  first  judgment ;  all  judg- 
ment obtained  at.  the  same  term  of  the  Court  bearing  equal  date,  if- 
they  are  entered  and  signed  in  the  clerk's  office  at  any  time  within 
four  days  after  the  adjournment  of  the  Court    Prince's  Dig.  211. 
If  then  the  judgment  of  another  state  is  to  be  brought  in  upon  the 
footing  of  a  domestic  judgment  in  the  administration  of  the'  assets 
of  testators  and  intestates,  then  this  consequence  may  ensue ;  that 
a  judgment  of  another  state,  having  no  lien  upon  property,  may 
take  preference  by  the  death  of  a  defendant  over  dotnestic  judgments, 
having  the  first  lien  during  his  life ;  because  the  law  says  the  eldest 
9  s  19  42 
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Judgment  must  be  first  satisfied.  Such  a  rigfa^  and  eyotnskm  of 
rig^t,  could  never  have  been  intended  hy  the  legislatute  of  OMigia 
to  be  conferred  by  the  death  of  an  individuaL  It  is  not  necessary 
to  pursue  this  inqmry  further.  We  therefore  thinki  in  the  payment 
of  4ebts  of  a  testator  or  intestate,  in  Georgia,  that  the  judgment  of 
another  state,  whatever  may  be  the  subject  matter  of  the  suit,  can- 
not be  pui  upon  the  footing  of  judgments  rendered  in  that  state,  and 
that  it  can  only  rank  for  that  purpose  as  a  simple  contract  debt 

As  to  the  wish  intimated  by  counsel,  in  me  conclusion  of  his 
reply,  that  this  Court  would  express  its  opinion,  whether  the  statute 
liinitii^  the  time  within  which  suits  are  to  be  brought  upon  the 
judgments  of  another  state  is  in  force,  we  cannot  comply  with  it;  as 
It  is  a  question  not  comprehended  in  the  division  of  opinion  certified 
to  this  Court; 

This  capse  came  on  to  be  heard  on  the  transcript  of  the  recora 
from  the  Circuit  Court  of  the  United  States  for  the  district  of 
Georgia,  and  on  the  points  and  questions  on^  which  the  judges  of  the 
said  Circuit  Court  were  opposed  in  opinion,  and  which  were  certi- 
fied to  this  Court  for  its  opinion,  ^agreeably  to  tfa^  act  of  Congress  in 
such  cases  made  and  provi^ted,  and  was  argued  by  counsel  On 
consideration  whereof,  it  is  the  opinion  of  this  Court,  first :  that  the 
statute  of  limitations  of  (reorgia  can  be  pleaded  to  an  ^on  in  that 
st^te,  founded  upon  a  judgment  rendered  in  the  state  of  South  Caro- 
lina :  and,  secondly,  that  in  the  administration  6{  assets  in  Georgia, 
a  judgment  rendered  in  South  Carolina,  upon  a  promissory  note 
against  the  intestate  when  in  life,  should  not  be  paid  in  preference 
to  simple  contract  debts. ,  Wherei^n  it  is  orderea  and  adjudged  by 
this  Court,  that  it  be  so  certified  to  the  said  Circuit  Court 
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TSX  COLUMBIAH  InSURANCX  CoMFANT  OV  AlSXANDBXA|  PInAUT 
TIFV8  Uff  XRROBy  VS.  AsHBT  AND  StRIBLINO  AND  0TSXR8,  Dxf  BUD- 
ANTS^N  XRROR. 

The  brig  Hope,  with  e  eargo,  bound  from  Alexandria,  in  the  Sifltrict  of  Cohimbia,  fo 
Bajbadoes,  tniniTod  in  Aleocandria,  was  aMailed,  whOe  atanding  down  the  Cheaapeake 
^7>  ^  *  atorm  which  aoon  after  blew  to  almost  a  hurricane.  The  veaael  waa  ateered 
towarda  a  point  in  the  shore  for  safety,  and  waa  anchored  in  three  lathoma  water;  the- 
aaila  weie  furled,  and  all  efforts  weremade  bj  using  the  cables  and  anchora  to  pretent  her 
going  on  shore.  The  gale  increased,  the  brig  struck  adrift^  and  dragged  three  miles;  the 
windlaas  was  ripped  up,  the  chain  cable  parted,  and  the  vessel  commenced  driftyig  again, 
the  whole  acope  of  both  cablea  beiug  paid  out  The  brig  th^  brought  up  below  Crft- 
ney  Uand,  in  two  and  a  half  &thoms  water;  where  ahe  dumped  or  struck  on  the  shoals 
on  a  bank,  sod  her  head  swinging  round  brought  her  broad  side  to  the  sea.  Tbe  ca|K 
tain  finding  no  possible  means  of  saving  the  vessel  and  cargo,  and  preserving  the  Uvea, 
of  the  crew,  slipped  her  cables,  and  ran  her  on  shore  for  the  safety  of  the  ciewand 
preservation  of  the  vessel  and  Cargo.  The  vessel  was  run  &r  u^  on  a  bank,  where  after 
the  storm  she  was  left  high  and  dry,  and  it  was  found  impossible  to  get  her  off  The 
lives  of  all  the  persons  were  saved ;  the  whole  cargo  of  the  value  of  $5336,  insured  for 
$4920,  was  taken  out  safely,  and  the  vessel,  her  tackle,  dtc,  were  sold  {0x^256.  Held 
jthat  tho  insurers  of  the^  cargo  were  liable  for  a  general  average. 

The  question  of  contribution  cannot  depend  upon  the  amount  of  the  damage  sustained  by- 
the  aacrifioe  of  the  property,  for  that  would  be  to  say,  that  if  a  man  k)at  all  his  proper^Tt. 
for  the  coomion  benefit,  he  should  receive  nodiing ;  but  if  he  lost  a- part  only,  he  should 
receive  full  compensation.  No  such  piinciple  is  apjSlied  to  the  case  of  good  sacrificed 
-^  the  common  safety ;  why  then,  ahouid  it  be  applied  to  the  total  lujs  of  tiie  ship  for 
Ihelikepuipoeel  It  is  the  deliverance  from  an  immediate  impending  peril,  by  a  common 
aacrifioe^  wLch  constitutes  the  easence  of  the  claim.  It  ia  the  aafety  of  the  property,, 
and  not  the  voyage  which  constitutes  the  founda^on  of  general  average. 

A  consultation  by  the  captain  with  the  officers  of  the  veasel,  before  running  her  on  shore, 
witha  view  to  her  preaerv^tion,  and  that  of  the  paaseogers  and  cargo,  may  be  falghlf 
proper,  in  cases  which  adnut  of  delay  and  deliberation,  t»  pievent  the  imputation  of 
rasnneas  and  unneoessaiy  stranding  by  the  roatrter.    But  if  thA  propriety  and  necessity 

.   of  the  act,  are  otherwiae  suffidendy  made  out,  no  objection  can  be  made  to  it 

The  fieight  of  a  veasel  totally  lost  by  being  run  on  shore  for  her  preservatidn  and  thai  of 
iSbb  crew  and  catgo^  ought  to  be  allowed  to  tibe  owner  of  the  veasel  aa  the  aubgeet  ot 
fenoal  average^  tibe  cargo  of  the  veasel  luKving  been,  aaved  by  the  stranding 

IN  error  ta  the  Circuit  CoUrt  of  the  United  Sutes,  for  Ae  county 
of  Alexandria^  ia  the  District  of  Columbia. 

This  was  an  action  instituted  in  the  Circuit  Court  of  the  United 
States,  against  the  Columbian  £isarance  Conq;>ajiy9  for  the  purpose 
of  ascertaining  whether  the  plaintifb,  Ashby  and  Stribling,  and 
Peter  Hewit,  were  entitled  to  recover  against  the  cargo  of  the  bri^ 
Hope,  for  a  contribution  for  ah  arera^  loss;  The  Columbian  lur 
suranoe  Company  t^ere  the  underwriters  on  the  cargo;  and  an 
agreement  was  inade' between  the  parties  to  the  cause,  before  the 
trial,  that  <^  without  regard  to  fohn,  the  real  question  between  them 
•should  be  contested.''  Under  this  agreement  the  cause  waa  tri6d„ 
and  the  jury  found  the  following  special  verdict 

"We,  of  the  jury  find,  that  on  the  27th  day  6f  May,  1825,  thei 
Inig  Hope  sailed  from  AlezandriiGi  on  a  voyage  t6  Barbadoes^  that 
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on  the  said  vessel  standiilg  down  the  Chesapeake  bay^  the  veather 
became  thick  and  foggy,  and  that  it  appearing  in  the  then  state  of 
the  weather  imprudent  to  proceed  to  sea,  the  captain  kept  away  for 
Sewall's  Point,  for  the  purpose  of  making  a  harbour,  wher^  he  an- 
chored, with  the  best  bower  anchor  in  three  fathoms  water;  that  all 
sails  were  furled,  and  a  good  scope  of  cable  paid  out,  tfie  wind 
then  blowing  very  fresh  from  the  north-east;  that  at  ten  o'clock,  P. 
M.,  on  the  3d  day  of  June,  he  let  the  small  bower  anchor  under 
foot,  and  payed  out  the  best  bower  anchor  until  both  cables  bore  a 
strain;  that  the  gale  still  increasing,  the  kedge  anchor  was  let  go; 
that  about  midnight,  the  vessel  struck  adrift;  that  then  the  whole 
scope  of  the  cables  were  paid  out  till  they  all  bore  a  strain,  when 
she  fetched  up;  that  the  gale  continued  on  the  foUowmg  day  to  in- 
crease, and  me  sea  being  very  heavy,  at.  one  o'clock  she  struck 
adrilt  again  and  dragged  three  miles,  when  she  brought  up;  that 
the  gale  then  increased  to  almost  a  hurricane,  she  ripped  up  the 
windlass,  parted  the  chain  cable,  and  conunenced  drifting  again,  the 
whole  scope  of  both  cables  being  paid  out  That  she  then  between 
eleven  and  twelve  o'clock  brought  up  about  three  quarters  of  a 
mile  below  Craney  Island  in  two  and  a  half  fathoms  water^  amongst 
and  in  sight  of  a  number  of  other  vessels,  that  'she  then  thumped 
or  stnick  on  the  shoab  on  a  bank,  and  her  head  swinging  aroimd  to 
the  westward,  brought  her  broadside  to  the  wind  and  heavy  sea ; 
that  the  captain,  in  this  situation,  finding  no  possible  means  of  sav- 
ing the  vessel  or  cargo,  and  preserving  the  crew,  slipped  his  cables, 
and  ran  her  on  shore  for  the  safety  of  the  crew  and  preservation  of 
the  vessel  and  cargo,  that  the  vessel  nm  far  upon  the  bank,  where, 
after  the  storii^>  she  was  left  high  and  dry,  and  it  was  found  imprac- 
ticable to  get  her  off. 

f*  We  find  that  the  plaintifis  in  this  action  were  the  owners  of  the 
said  brig;  the  value  of  the  said  brig  was  03000;  that  one-third  part 
of  the  brig  had  been  insured  by  the  said  Columbian  Insurance  Com- 
pany; that  no  insurance  had  been  effected  for  the  remaining  two- 
thirds.  We  Airther  find,  that  the  whole  of  the  cargo  on  board  said 
brig  was  of  the  value  of  05935^  of  which  the  said  Columbian  In- 
surance Company  insured  04920.  We  fuirther  find,  that  the  cargo 
was  afterwaras  taken  out  safely,  and  that  the  vessel,  her  taekle,  &a, 
were  sold  for  the  sum  of  0256  40.  If,  on  the  matter  aforesaid,  the 
law  be  for  the  plaintifls,  then  we  find  for  the  plaintifb,  and  assess 
their  damaees  to  the  sum  of  fifteen  hundred  dollars;  and  if  the  law 
be  for  the  defendants,  then  we  find  for  the  defendants." 

In  August,  1825,  the  Circuit  Court  gave  judgment  in  favoui  of 
the  plainti£b,'for  01249,  and  the  defendants  prosecuted  this  writ  of 
error. 

The  cause  was  argued  by  Mr.  R  J.  Lee,  and  Mr.  Jones,  for  the 
plaintiflEs  in  enor ;  and  by  Mr.  Semmes,  and  Coxe  for  the  defendants. 

The  counsel  for  the  plaintiflb  in  error  contended. 
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1st  That  the  plaintiffis  in  the  Circuit  Court,  have  not  shown  such 
a  case  as  authorized  any  verdict  against  them. 

2d.  That  the  special  .verdict  does  not  find  such  facts  as  authorize 
the  judgment  of  the  Circuit  Court. 

3a.  If  the  defendants  are  liable  at  all  for  an  average  loss,  the 
plaintiffs  have  already,  in  their  action  on  the  policy  upon  the  vessel, 
obtained  judgment  for  ^2000;  which  including  the  amount  of  the 
sales  of  the  vessel  makes  02256  40, 'being  more  than  the  amount 
insured  on  the  vessel,  and  the  average  loss,  as.  reported  by  the  au« 
ditor. 

4th.  That  the  facts  which  were  proved  by  the  survey  and  depo* 
sitions  in  the  suit  .on  the  policy,  on  the  vessel,  form  a  part  of  the 
special  verdict  in  this  case.  If  they  do,  then  the  judgment  of  the 
Circuit  Court  ought  to  have  been  for  the  plaintiffs  in  error;  of  if  the 
evidence  in  the  record  of  this  case  is  uncertain,  then,  for  this  reason, 
the  verdict  ought  to  be  set  aside. 

The  Court  having  considered  the  agreement  made  before  the  trial, 
as  excluding  all  the  points  presented  on  the  part  of  the  plaintifis  in 
error  from  examination,  except  the  question  of  the  liability  of  the 
plaintifis  in  error  as  the  insurers  on  the  cargo  of  the  brig  Hope,  for 
an  average  contribution  for  the  loss  of  the  vessel,  the  arguments  on 
that  question  are  alone  given. 

Mr.  Lee  and  Mr.  Jones  contended,  that  the  maritime  law  im- 
posed on  ttie  owners  of  the  cargo  no  obligation  to  contribute,  unless 
the  yessfil  was  saved.  The  total  loss  of  the  vessel  exempted  the  cargo 
from  contribution.    Cited  9  Johns.  Rep.  9.    PhilL  on  Insurance,  339. 

It  is  mdmitted  that  whatever  the  master  of  ^a  vessel,  in  dii^ess, 
does  for  the  general  benefit  of  the  whole,  is  binding  on  all  inter- 
ested, and  all  are  responsible  for  his  acts.  Cited  Lex  Mercatpria. 
Stevens  on  Insurance.  2  Wash.  C.  C.  R.  299;  2  Serg.  and  RaWle, 
331.  But  in  this  case,  the  acts  of  the  master  were  not  of  this  char- 
acter; and  a  very  important  part  of  the  duty  imposed  upon  him  by 
the  perils  to  which  he  was  exposed,  was  omitted.  He  did  not  con- 
sult the  officers  of  the  vessel,  befolre  the  vessel  was  run  on  shore. 

There  must  be  shown  an  inevitable  necessity,  for  the  stranding  of 
the  vessel ;  and  that  the  same  was  (he  sole  cause  of  the  saving  of 
the  vessel  and  cargo;  to  create  an  obligation  by  the  cargo  to  contri-. 
bute ;  and  the  special  verdict  should  have  found  all  the  facts.  The 
facts  are  not  found,  but  the  evidence  of  the  facts.  The  verdict  only 
says,  that  the  captain  finding  the  existence  of  the  necessity  ran  the 
vessel  on  shore.  It  is  denied  that  the  cases  cited  by  the  counsel  for 
the  defendants  in  error  are  authority  in  this  Court.  The  principle  of 
the  maritime  law  is,  that  the  running  the  vessel  on  shore  must  be 
for  the  common  benefit  of  all  the  propertv,  both  the  vessel  and  the 
cargo;  and  ihis  cannot  be  done  by  the  a?  olute  loss  of  the  vessel. 
The  captain  had  no  authority  to  do  an  act  of  this  kind.  The  sacri- 
fice cannot  be  made  for  the  benefit  of  what  is  absolutely  and  totally 
destroyed  by  it    The  sacrifice  must  not  be  for  the  vessel,  the  cargo 
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or  the  pasaengen^but  for  all;  and  it  mnstbfftaofarsaooesifiil  astliat 
pBii  sludl  be  saved  by  it 

We  must  look  to  the  ftoman  Code  for  the  principles  which  are  to 
decide  this  question.  It  must  be  decided  by  principles  of  public 
law.  Cited,  9  Johns.  Rep.  9,  and  the  cases  re&rred  to.  The  autho- 
rities are  clearly  in  fstyour  of  the  case  there  decided;  and  a  great 
many  of  the  authorities  in  the  Ekifflish  writers  concur  on  the  ques- 
tion. 

All  the  law  upon  this  question  is  derived  from  the  Rhodian  law ; 
and  by  that  law  the  salva  navi  is  indispensable  to  create  the  liabilitv 
for  the  contribution  by  the  cai^o  for  the  injury  done  to  the  vessel. 
The  saving  of  die  velssel  is  essential.  Cited,  Holt  on  Shipping,  ch.  7 ; 
Consolato  del  Mare  by- Boucher;  Molloy's  Conunercial  Law. 

It  is  all-important  that  the  question  presented  bv  this  case  shall  be 
decided,  and  that  the  law  of  average  snail  be  uniform  in  the  United 
States.  Different  rules  should  not  prevail  in  the  states  of  the  United 
States..  A  resort  to  the  first  principles  of  the  maritime  law,  and 
ascending  to  the  fountains  of  the  code,  will  alone  enable  the  Court 
to  come  to  a  decision  which  will  have  this  influence  and  effect 

Mr.  Semmes  and  Coxe  for  the  defendants,  contended,  that  the 
^qpecial*  verdict  in  the  case  shows  that  the  runninjp^  the  vessel  ashore 
was  a  voluntary  stranding  and  loss  of  the  brig  for  the  preservation 
3f  the  vessel,  crew  and  cargo;  and  that  such  st^ndin^  and  loss  of 
the  brig,  the  cargo  being  saved,  entitles  the  defendants  m  error  to  re- 
cover of  the  owners  of  the  cargo  (or  of  the  underwriters^  their  sub- 
stitutes) contribution  as  for  a  general  average. 

Mr.  Slemmes  for  the  defendants  in  error. 

This  is  the  case  of  a  special  verdict,  finding  all  the  fiicfs  in  evidence 
which  are  material  to  the  question  before  this  Court  The  fancta 
found  are  briefly  these :  That  the  brig  Hope,  on  a  voyage  firom 
Alexafidria  to  Barbadoes,  was  assailejl  by.  a  violent  storm  while 
proceeding  down  Chesapeake  bay  in  order  to  get  out  to  sea ;  that 
she  was  for  several  days  pressed  by  the  fury  of  the  winds  and  waves, 
and  to  prevent  drifting  on  ^  lee  shore,  all  her  anchors  were,  at  dif- 
ferent times,  let  go  and  the  cables  paid  out  until  they  all  bore  a  strain. 
That  while  in  this  situation  Jthe  violence  of  the  storm  increased  untU 
the  destruction  of  the  vessel,  crew^  and  cargo  seemed  inevitable. 
Finding  there  was  no  hope  if  he  remained  at  anchor,  certainly  none 
If  he  attempted  to  breast  the  fury  of  the  storm,  and  that  nothing 
remained  for  him  but  the  last  resort  of  running  the  vessel  on 
shore  in  order  to  save  all  or  something,  the  captain  resolved  on  this 
desperate  step.  Accordingly,  the  ve^lel,  then  jriding  at  anchor,  the 
captain  slipped  his  cables  and  ran  her  ashore,  in  the  words  of  the 
n>ecial  verdict,  *^  for  the  safety  of  the  crew  and  the  preservation  of 
the  vessel  and  cargo.''  The  vessel  ran  high  and  dry,  and  it  was 
found  impracticable  to  get  her  off.  She  proved  a  total  loss;  and  the 
crew  and  cargo  were  saved    The  cargo  was  reshipped  in  another 
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reml ;  and  Uie  owners  of  the  yesael  nov  are  saipg  the  underwriters 
on  the  cargo  for  contribution  to  an  average  loss  of  the  vessel  and 
freight,  bemuse  of  a  voluntary  sacrifice  of  that  vessel  and  frei^t 
for  the  benefit  of  all;  the  result  being  the  preservation  of  the  cargo.^ 
^I^  act  was  done  calmly  and  voluntanly  for  the  common  safety. 
The  question  now  to  be  determined  is,  whether  the  part  saved  (the 
cargo)  shall  contribute  to  the  parts  lost,  (the  vessel  and  freight^)  in 
^neral  average. 

Th^  question  presented  to  this  Court  ia  one  of  great  im);>ortance 
to  the  commerdsu  world  It  has  never  been  settled,  by  the  tribunal 
of  highest  resort  in  any  country,  and  now,  for  the  first  time,  comes  up 
for  mal  adjudicatian.  The  maritime  writers  of  Europe  have  held 
opposite  and  conflictii^  opinions.  ^  Bynkershoek,  Jacobsen,  Valin, 
Voety  and  Browne,  have  maintained  the  doctrine  for  which  the  de- 
fendants in  error  are  now  contending.  Emerigon,  Stevens,  and  Hu- 
berus  stand  nearly  alone  oh  the  opposite  side:  The  marine-ordinances 
of  the.  European  states  have  been  uniform  in  their  provisions :  those 
of  Antwerp,  ILonigsberg,  and  Friezeland,  have  been  for  the  doctrine 
we  support  The  Ordonanza  de  Bilboa  has  embodied  the  same  just 
tod  enlightened  view  taken  by  Bynkershoek  and  the  other  writers 
and  ordinances  named ;  while  to  the.  Jthodian  law,  as  handed  down 
tous  by  the  civilians,  though  containing  nO  express  provision  for  the 
case,  we  look  for  the  foundation  and  Ihe  reason  of  our  rule.  The 
Courts  have  been  in  conflict  likewise.  Th6  marine  judges  of  Am- 
sterdam decided  against  the  contribution,  in  such  a  case ;  but  the  fid-< 
lacy  of  their  judgment  has  been  ably.exposed  by  Bynkershoek.    T%e 

Suestion  has  never  come  directly  bei^re  any  Court,  under  the  juris- 
iction  of  \  leat  Britain.  In  tins  country  the  Supreme  Court  of. 
New  York  have  decided  against  the  contribution.  The  Circuit 
Court  of  the  United  States  for  |he  third  circuit;  and  the  Supremd 
Court  of  Pennsylvania  have  determined  in  favour  of  it  The  Court 
below  awarded  a  judgment  of  contribution  on  this  special  verdict; 
the. present  writ  of  error  *has  been  prosecuted,  and  this  Court  are 
now  to  pronounce  and  say,  which  is  the  better  and  the  juster  rule^ 

The  law  of  Rhodes,  <<  De  jactu,''e8tabli8hed  the  principleofaveragei 
in  cases  of  jettison  of  part  of  the  cargo  for  the  safety  of  alk  llie 
provision  is  express  in  xespect  to  jettison,  but  no  other  ca^e  is  named. 
The  expression  of  one  case  will  not,  however,  exclude  others  firom 
coming  within  its  reason.  The  case  put  in  the  Rhodian  law  is  \^j 
way  of  example  or  illustration,  and  not  as  impljring  that  average  is 
exclusively  confined  to  cases  of  jettison,  "^o  show  this  clearly,  we 
ne^  only  resort  to  the  authority  of  Emerigon  and  his  followers. 
With  k  solitary  and  almost  liidici^us  exception  they  admit  that  if  a 
ship  be  voluntarily  stranded,  when  in  peril  at  sea,  when  chased  by 
an  enemy  or  by  pirates,  for  tfie  common  flafety,  and  be  subsequenUy 
gotten  Off  and  proceed  on  her  voyage,  Uien,  thai  the  cost  of  repairs 
shall  afford  a  claim  to  the  ship  owners  for  a  general  average.*  u  the 
ship  be  partially  destroyed  there  shall  be  an  average ;  if  the  k>ss  be 
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total,  there  8haU  be  none.    Such  is  the  doctrine  of  EmerigOQi  and  of 
the  Supreme  Court  of  New  York. 

Stevens  in  his  work  on  Avers^,  p.  36,  has  gone  further,  and  de- 
nies th^  average  in  cases  of  partial  damage  to  the  ship,  as  well  asof 
total  loss.  He  admits  the  law  to  be  against  him ;  he  admits  the 
uniform  practice  at  Lloyds  to  be  against  him,  a3  well  as  th^  opinion 
of  eminent  members  of  the  English  bar.  We  may  pass  him  by,  and 
content  ourselves  with  those  who  admit  the  contribution  in  cases  of 
partial  loss.  Now,  it  is  from  the  Rhodian  law  that  ther  advocates  of 
this  latter  doctrine  draw  their  authority.  Let  us  go  back  to  the  great 
and  fundamental  principle  of  average  established  by  that  law,  emd 
see  if  it  does  not  support  a  broader  and  more  equitable  construe* 
tion. 

To  afford  a  case  for  applying  the  doctrine  of  average,  the  loss  9U&- 
tained  must  be  a  voluntary  loss. for  the  common  safety,  when  all  are 
in  imminent  peril ;  and  there  must  be  a  saving  of  some  part  thereby. 
The  part  saved  shsEU  contribute  to  the  part  lost.  If  goods  are' thro  wn 
overooard  in  a  storm  for  the  purpose  of  lightening  the  vessel,  and 
flhe  and  the  remaining  goods  are  saved,  all  shall  come  into  contri- 
bution for  the  part  lost ;  nemo  debet  locupletari  aliena  jactura.-  If 
damage  be  done  voluntary  to  a  ship  to  emct  a  jettison,  as  by  cutting 
her  sid^s,  or  the  masts  or  rigging  are  cut  away  in  a  storm  to  lighten 
the  ship,  these  losfises  are  subjects  of  a  general  ^average  contribution* 
So,  the  doctrine  of  our  oppoiiehts  in  cases  of  a  yoluntary  stranding, 
where  the  ship  is  got  on,  with  partial  damage.  But  if'^the  ship  is 
totally  lost,  tfiey  say  there  shall  be  no  contribution.  Do  not  the 
reason  and  the  equity  of  the  rule  as  to  average,  apply  as  clearly  and 
forcibly  to  cases  of  a  total  loss  as  to  cases  of  a  partial  loss  ?  Where 
is  the  ground  for  drawing  a  distinction  ?  >  If  a  distinction  be  drawn 
as  contended  for,  it  involves  its  advocates  in  this  glaring  inconsis- 
tency and  injustice ;  that  where  a  party  has  suffered  a  voluntary 
minor  evil  for  the  benefit  of  another,  that  other  shall  contribute  to 
his  loss  out  of  the  benefit  resulting ;  but  if,  perchance,  the  voluntary 
suffering  encountered  should  reach  beyond  a  certain  limit,  and  the 
sufferer  should  lose  every  thing'  he  risked,  then  he  is  unworthy  of 
any  compensation.  Where  thnore  is  a  small  equity,  there  shall  be 
relief;  where  the  equity  is  increased  tenfold,  there  diall  be  none. 
Such  is  the  doctrine,  of  (t\e  plaintiffs  in  error.  It.remains  for  those 
who  draw  the  distinction  to  show  the  necessity  and  the  reason  of  it. 

it  is  contended  that  the  captain  should  have  consulted  with  his 
officers  and  crew  before  stranding  the  vessel,  and  that  the  special 
verdict  does  not  find  this  fact  It  has  long  sihce  been  conclusively 
settled  that  such  previous  consultation  and  deliberation  are  not  ne- 
cessary.   Sims  V3.  Gumey  and  Smith,  4  Binney,  513^ 

It  is  likewise  held  on  the  other  side,  that  even  if  there  should  be 
contribution  for  the  vessel  in  this  case,  there  should  be  none  for  the 
freight  There  is  no  foundation  for  this  objection.  The  freight  fol- 
lows the  fete  of  the  vessel ;  if  the  vessel  be  lost,  the  freight  is  also 
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lost  If  there  was  any  merit  in  the  voluntary  stranding  of  the  vea^ 
sel  whereby  she  was  lost,  the  same  merit  attaches  in  respect  to 
freight ;  for  that  was  destroyed  by  the  selfsame  voluntary  act 

Mr.  Semmes  referred  to  the  foUowing  authorities : — ^2  Kent's  Com. 
191.  Marsh,  on  Ins.  535  et  seq.  Da  Costa  t^.  Newnham,  2  Term. 
Rep.  407.  The  Copenhagen,  1  Rob.  Adm.  Rep.  494.  Walden  t^. 
Leroy,  2  Caines,  263.  Henshaw  vs.  Marine  Ins.  Co.,  2*Caines  274. 
Jacobson's  Sea  Laws,  346. 348.  350.  2  Bro.  Civ.  and  Adm.  Law,  199. 
Bynk.  QusBst  Im.  Friv.  b.  4,  ch.  24,  tit  de  jactu,  424.  2  Magehs, 
200.  Voet,  Com.  ad  Pand.  690.  Valin,  168.  1  Emeri^on,  602. ' 
612.  615.  Sims  vs,  Gumey  and  Smith,  4  Binney,  513.  Grray  et  aL 
vs.  Wain,  2  Serg.  and  Rawle,  229.  Caze  et  al.  vs.  Reilly,  3  Wash. 
C.  C.  Rep.  298.  Story's  Abbott,  342.  349,  note.  Bradhurst  vs.^Col 
Ins.  Co.,  9  Johns.  Rep.  9.  3  Kent's  Com.  233.  Stevens  on  Averages, 
36.  Eppes  vs.  TucKer,  4  Call.  346.  4  Peters,  139.  11  Serg.  and 
Rawle,  69. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court— 

This  is  the  case  of  a  writ  of  error  to  the  Circuit  Court  of  the  Dis- 
trict of  Cokimbia,  for  the  county  of  Alexandria.  There  are  many 
irregularities  in  the  proceedings  on  the  record ;  but  as,  in  our  judg- 
ment, they  are  all  waived  or  cured  by  the  agreement  of  the  counsel 
spread  upon  the  record,  which  is,  as  to  the  matters  in  controversy 
in  the  suit,  conclusive  upon  the  parties,  and  constituted  the  basis  of 
the  proceedings  at  the  trial  and  of  the  special  verdict  on  which  the 
judgment  was  given  for  the  original  plaintiffs  in  the  Court  below,  it 
IS  unilecessary  to  discuss  their  intrinsic  force  or  validity.  The  main 
question  in  the  case  is,  whether  the  voluntary  stranding  of  a  ship  in 
a  case  of  imminent  peril,  for  the  preservatipn  of  the  crew,  th6  ship, 
and  cargo,  followed  by  ^  totaMoss  of  the  ship,  constitutes  a  general 
average,  for  which  the  property  saved  is  bound  to  contributiorL 
We  say  that  this  is^  the  main  question,  because  the  special  verdict 
finds  that  there  wiets  a  voluntary  running  on  shore  of  the  brig  Hope ; 
that  there  was  no  other  possible  means  of  preserving  the  crew,  the 
^p,  and  the  cargo ;  that  the  running  ashore  was  for  this  express 
object;  and  that,  after  the  storm  was.  over,  the  brig  was  left  high 
and  diy,  and  if  was  found  impracticable  to  get  her  off:  so  that  the 
facts  are  sufficiently  precise  and  full  to  present  the  question  of 
general  average  in  its  most  simple  and  comprehensive  form.  Ac- 
cordingly our  attention  will,  Iq  the  first  instance,  be  addressed  to  the 
consideration  of  it 

Upon  this  question  the  maritime  jurists  of  continental  Europe  ar^ 
not  entirely  agreed  in  opinion ;  and  our  own  jurisnruden6e  presents 
conflicting  adjudications.  It  becomes-the  duty  or  this  Court,  ttiere- 
fore,  to  exiamine  and  weigh  these  opposing  opinions^  and  to  ascer- 
tain, as  far  as  it  may,  the  true  principle  which  blight  to  govern  us 
on  th(B  present  occ^on. 

It  is  admitted  oh  all  sides,  that  the  ruljs  as  to  general  average  is 
derived  to  us  from  thelRhodian  law,  as  promulgated  and  adopted  in 
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the  Roman  jur  ^prudence.  The  Digest  states  it  thus.  If  goods  are 
thrown  overboard  in  order;to  lighten  a  ship,  the  loss  incurreid  for  the 
sake  of  aQ  shi^U  "be  made  good  by  the  contribution  of  all.  Lege 
Rhodia  cavetur,  ut  si  levanda^  navis.  gratifi  jactus  mercium  factus 
est,  omnium  cohtributione  sarciatur,  quod  pro  omnibus  datum  est. 
IKg.  lib.  14,  tit  2^  c.  1.  That  the  case  of  jettison  was  here  under- 
stood to  be*  put  as  a  mere  illustration  of  a  more-general  principle,  is 
abundantly  dear  from  the  context  of  the  Roman  law,  where  a  ran- 
som paid  to  pirates  to  redeem  the  ship  is  declared  to  be  governed  by 
the  same  rule.  Si  navis  a  piratis  redempta  sit— omnes  conferre  de- 
hen.  Dig.  lib.  14,  tit.  2,  c  :2,  s.  3.  The  same  rule  was  applied  to 
the  case  of  cutting  ^  away  or  throwing  overboard  of  the  masts  or 
other  tackle  of  the  ship  to  avert  the  impending  calamity  >  Di^.  lib. 
14,  titi  2,  c  3,  c.  5,  s.  2 ;  and  the  incklentisd  damage  occasioned 
tb^by  to  other  thmgs.  Without  citing  the  various  passages  from 
the  Digest  which  au£orize  this  statement,  it  may  be  remarked  that 
the  Rbman  law  fuUy  recognised  and  enforced  the  leading  limitations 
and  conditions  to  justify  a  general  contribution,  which  have  been 
ever  since  steadily  adhered  to  by  all  maritime  nations.  First,  that 
the  ship  and  cargo  shoiild  be  pieced  in  a, common  imminent  peril; 
seoondfy,  that  there  should  be  a  voluntary  sacrifice  of  property  to 
avert  that  peril ;  and,  thirdly,  that  by  that  sacrifice  the  safety  oi  the 
•other  property  should  be  presently  and  successfully  attained.  Hence, 
if  there  was  no  imminent  danger  or  necessity  for  the  sacrifice,  as  if 
the  jettison  was  merely  to  lighten  a  ship  too  heavily  laden  by  the 
fa\^t  of  the  master  in  a  tranquil  sea,  no  contribution  was  due.  See 
Abbott  on  Shq>p.  p.  3,  ch.  8,  s.  2,  1  Emerig.  Assur.  ch.  12,  s.  39, 
art  7.  p.  604.  lb.  Js.  40,  p.  606,  So,  if  the  ship  was  injured  or  dis- 
abled m  a  storm,  without  any  voluntary  sacrifice ;  or  if  she  foim- 
dered  or  was  shipwrecked  without  design,  the  goods  saved  were  not 
bound  to  contribution.  Dig.  lib.  14,  tit  2,  c  2,  s.  1.  lb.  c«  7.  1 
Eiaeng.  on  Assur.  ch.  12,  s.  3d,  p.  601-603.  On  the  other  hand,  if 
the  object  of  the  sacrifice  was' not  attained ;  as  if  there  was  a  jetti- 
son to  prevent  shipwreck,  or  to  get  the  ship  off  the  strand,  and  in 
father  case  it  was  not  attained,  as  there  was  no  deliverance  from  the 
^mmon  peril,  no  contribution  was  due.  Dig.,  lib.  14,  tit  2,  c.  5,  c  7. 
1  Emerig.  oti  Assur.  ch.  12,  s.  41,  p.  612,  p.  616.  The  language  of 
the  Digest  upon  this  last  point  is  very  expressive.  Amissse  navis 
thiipanum  collationis  consortio  non  sarciturper  eos,  qui  merces  suas 
naufragio  liberarunt— nam  hujus  .aequitatem  tunc  admitti  placuit, 
cum  jiustus  remedio  cseteris^in  communi  periculo,  salvfi,  nave,  con- 
sultum  est  It  is  this  language,  which  .seems  in  a  great  measure  to 
have  created  the  only  doub^  among  the  commentators  as  to  the 
extent  and  operation  of  the  nde ;  some  of  them  having  supposed 
that  the'  safety  of  the  ship  (salvft  nave)  for  the  voyage,  was  in  all 
cases  indispensable  to  foi&d  a  claim  to  contribution ;  whereas  otfiers, 
with  feu  more  accuracy  and  justness  of  interpretation,  have  held  it 
to  apply  as  a  mere  illustration  of  the  general  doctrine,  to  a  jettison, 
made  in  the  particular  case,  for  the  very  purpose  of  saving  the  ship 
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and  tbe  residue  of  the  cargo.  In  truth,  the  Itoman  law  ddes  not 
proceed  upon  any  distinction  as  to  the  property  sacrificed^  whether 
It  be  ship  or  cargo,  a  part  or  the  whole ;  but  solely  upon  the  ^und 
that  the  sacrifice  is  voluntary,  to  avert  an  imminent  peril ;  and  that 
it  is  in  the  ev^nt  successful  by  accomplishing  that  purpose.  And, 
•therefore,  Bvnkershoek  has  not  hesitated  to  declare  the  genetal 
principle  to  be,  that  whatever  damage  is  done  for  the  common  bener 
fit  of  all  is  to  be  contributed  for  by  ill ;  and  that  as.this  obtains  in  a 
Variety  of  cases,  so  especially  by  the  Rhodian  law  it  obtai]^  ia 
cases  of  jettison.  Generaliter  placere  potest,  damnum  pro  utiKtate 
communi  factum,  commune  esse,  utque  in  variis  speciebus  id  obti* 
nere  aliunde  constat,  sic  ex  lege  Rhodia,  cum  mazime  obtinet  in 
jactu.    Bjrnker.  Quest.  Priv.  Juri.  lib.  4, 6h.  2Ay  introd. 

These  remarks  seem  proper  to  be  made  in  order  to  meet  the  sug- 
gestions thrown  out  at  the  argument,  with- refer<ence  to  the  actual 
bearings  of  the  Roman  law  on  the  question  before  the  Court ;  and 
they  may  also  serve  in  some  measure  to  explain  the  true  principles 
by  which  the  question  ought  to  be  decided. 

In  examining  the  foreign  jurists,  it  wiU  be  found  that  there  is  far 
less  disagreement  among  .them  than  has  been  generally  supposed- 
All  of  them  that  have  come  within  our  own  researches,  or  those  of 
counsel,  admit  that  a  voluntary  stranding  6f4he  ^ip  constitutes  a  case 
of  general  average,  if  tiiere  is  not  a  total  loss  of  the  ship.  Emerigon 
in  one  -passage  lays. down  the  doctrine  in  the  foUowmg  broad  lan- 
guage. **  Ft  sometimes  happens  that,  to  escape  from  an  enemy  or 
to  avoid  an  absolute  shipwreck,  the  ship  is  run  on  ^ore  in  a  place 
which  appears  the  least  dangerous.  The  damage  .suffered  on  this 
account  is  a  general  average,  because  it  has  been  done  for  the  com- 
mon safety."  1  Emerigon  Assur.  ch.  12,  s.  13,  p.  408.  .And  for 
this  he  relies  upon  the  Consolato  del  Mare,  u^n  Roccus,  Targa, 
Caseregis,  and'Valin.  It  is  true  that  in  another  place  he  says, 
**  The. damages  which  happen  by  stranding  are  a  simple  average  fi>r 
the  account  of  the  proprietors ;"  citing  the  French  ordinance :  and 
then  adds,  <<But  it  wiU  W  a  general  average  if  the  stranding  has 
been  volunta^ly  made  for  the  common  safety,  provided  always  that 
the  ship  be  again  set  afloat;  for  if  the  stranding  b^  followed  by 
shipwreck,  then  it  is,  save  who  can."  X  Emerigon  Assur.  ch.  18, 
s.  '13,  p.  614.  And  he  then  refers  to  the  case  of  jettison,  where  the 
ship  is  not  saved  thereby,  in  which  case  there  is  na  contribution. 
Emerigon  Assur.  ch.  12,  s.  13,  p.  616.  Now  the  analogy  between 
the  two  cases  is  tax  firom  bemg  so  clear  or  so  close  as  Emerigon  has 
supposed.  In  the  case  of  'the  jettison  to  avoid  foundering  or  ship- 
wreck, if  the  calamity  occurs,  the  object  is  not  attained.  But  in  the 
case  of  the  strandix^g,  whatever  is  saved,  is  saved-  by  the  common 
sacrifice  of  the  ship;  although  the  damage  to  her  may  have  been 
greater  than  was  expected.  Surely  the  question  of  contribution 
cannot  depend  upon  the  amount  of  the  damage  sustained  by  the 
sacrifice;  for  that  would  be  to  say,  that  if^a  nian  lost  all  his  pro- 
)>erty  for  tbe  common  benefit,  he  should  receive  nothing ;  but  if  he 
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lost  a  part  only  be  should  receive  full  compensation.  No  such  pnn* 
ciple  is  applied  to  the  total  loss  of  goods  sacrificed  for  the  common 
safety :  why  then  should  it  be  ap|>lied  to  the  total  loss  of  the  ship 
for  the  like  purpose  ?  It  may  be  said  that  unless  the  ^p  is  got  on 
the  voyage  cannot  be  performed  for  the  cargo ;  .and  the.safety  and 
ptosecution  of  the  voyage  are  essential  to  entitle  the  owner  to  a  con- 
tribution. But  this  principle  is  nowhere  kid  down  in  the  foreign 
authorities;  and  certainly  it  has  no  foundation  in  the  Roman  law. 
It  is  the  deliverance  from  an  immediate  impending  peril,  by  a  com- 
mon sacrifice,  which  constitutes  the  essence  of  the.daim.  The 
Roman  law  clearly  shows  this;  for  by  that  law  it  was  expressly 
declared,  that  if  by  a  jettison  in  a  tempest,  the  ship  was  saved  from 
the  impending  peril,  and  afterwards  was  submerged  in  another 
place,  still  contribution  was  due  from  all  the  property  vhich  might 
pe  fished  up,  and  saved  from  the  calamity.  Sea  si  navis,  quae  jn- 
tempestate  jactio  mercium  unius  mercatoris,  levata  est,  in  alio  loco 
submersa  est,  et  aliquorutn  merces  per  urinatores  extract®  sunt, 
'data  mercede,  rationem  haberi  debere  ejus,  cujus  merces  in  naviga- 
tione  levandffi  navis  causa  jactse  sunt  ab  his,  qui  postea  sua  per  uri- 
natores servaverunt  Digest,  lib.  14,  tit.  2, 1.  4,  s.  1.  Boucher  In- 
stil au  Droit  Maritime,  (1805^)  p.  449.  Abbott  on  Shipp.  part  3^ 
ch.  8,43.  13.  And,  besides,  in  a  case  like  that  now  before  us,  the 
cargo  might  be  transshipped  in  another  vessel,  and  the  voyage  be 
successfully  performed.  But,  in  truth,  it  is  the  safety  of  the  pro- 
perty, and  not  of  the  voyage,  which  constitutes  the  true  foundation 
of  general  average.  If  the'  whole  cargo  were  thrown  overboard  to 
insure  the  safety  of  the  ship,  the  voyage  inight  be  lost ;.  but  never- 
theless the  ship  must  contribute  to  the  iettiSn.  Why,  then,  if  the 
ship  is  totally  sacrificed  for  theisafety  of  the  cargo,  should  not  the 
same  rule  apply  ?  Suppose  a  ship,  with  a  cargo  of  cotton  on  board, 
is  struck  bv  lightning  and  set  on  fire,  and  it  l^omes  indispensable 
for  the  salvation  of  the  cai^o  to  sink  the  ship  on  a  rocky  bottom, 
and  she  is  thereby  totally  lost — would  not  this  constitute  a  case  of 
contribution  ?  Suppose  a  cargo  of  lime  were  accidentally  to  take 
fire  in  port,  and  it  became  necessary,  in  order  to  save  the  ship,  that 
she  should  be  submerged,  and  the  cargo  was  thereby  totally  lost, 
1)ut  the  ship  was  saved  With  but  a  trifling  injury;  woidd  it  not  be  a 
case  of  contribution? 

As  far  as  we  know,  Emerigon  stands  alone  among  the  foreign, 
jurists,  in  maintaining  the  qualification  that  it  is  necessary  to  a  general 
average  that  the  ship  should  be  got  afloat  again  after  a  vohmtary 
stranding.  Valin  certainly  does  not  support  it;  for  he  only  states, 
that  if  to  avoid  a  total  loss  by  shipwreck  or  captiire,  the  master  runs 
his  vessel  ashore,  the  damage  which  he  shall  suffer  on  that  account, 
and  the  expenses  and  the  charge  of  putting  her  afloat  again,  are  ge- 
neral average;  and  he  gives  th^  reason,  because  all  has  (^en  done  for 
the  jcommon  safety.  2  Valin,  Com.  168.  lb.  SfD5, 207, 209.  See, 
also,  2  BelL  Com  p.  589,  5  edit  1826.  Beyond  all  doubt,  Valin  is 
eorrect  in  this  statement;  but  then  he  was  merely  discussing  the 
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pbint,  wheiher  the  expenaei  of  getting  the  ship  afloat  was,  when 
she  was  got  off,  a  sabject  of  general  ayerage;  and  not  the  point, 
whetl^r,  if  the  ship  was  totaUy  lost,  the  whole  Ibas  was  not  a  gene* 
nd  average.    His  leasoning  was  diveno  intoito. 

On  the-other  hand,  the  Consolato  del  Mare,  one  ^  the  earliM 
and  most  venerable  collections  of  maritime  law,  lays  down  the  ge- 
neral rule,  without  any  such  qualification.  Consolato  del  Mare,  ch. 
19iBI,  193;  Boucher,  Consult  de  la  Mer,  ch.  195^  im  &  487-^-494*; 
as  also  does  Roccui^  in  his  Treatise  de  N^fibus  et  Naut  Roccus 
de  Nav.  et  Naut  n.  60.  Indeed,  it  may  be  found  stated  in  the  same 
general  form  in  the  Roman  law,  where  it  is  said,  wiAout  referring 
to  the  manner  add  extent  of  the  damage,  that  the  whole  damage 
voluntarily  done  to  the  ship  for  the  common  good,  must  be  tome 
by  a  common  contribution.  Sed  si  voluntate  vectorum>  vel  propter 
auquem  metum  id  detrimentum  factum  sit,  hoc  ipsum  sardri  oportet 
Dig.  Lib.  14.  tit  8,  c  3,  s.  1,  c  3,  L  5,  s.  1.  And  Viomus  in  his  com- 
mentarv,  after  speaking  of  an  involuntary  riiijpwreck,  in  which  case 
there  mall  be  no  contnbution,  adds ;  that  the  damage  miffered  by  a 
a&crifice  made  for  the  good  of.  all,  to  avoid  a  common  danger,  is  ttf 
be  made  good  by  the  contriibiftion-  of  alL  Vinnius  PackUim  i^ 
Legem  Rhodiam,  c  5.  Voet,  in  his  commentary  oh  the  Disest,  is  far 
more  explicit,  and  asserts,  that  if  the  ship  is  voluntari^  run  on 
shore  for  the  common  safety,  and  thus  has  nerished,  the  goods  being 
saved,  contribution  is  due.  Voet  ad  Pand.  m  14,  tit  3,  s.  5.  Byn- 
kershbek  has  treated  the*  very  question  in  his  usual  clear  and  lumi- 
nous manner.  After  citing  a  decision  of  t)^rtain  maritime  jndms  of 
Amsterdam,  who  held  that  if  a  cable  of  the  lAip  was  voluntary  cut 
to  avert  a  peril,  and  thereby  the  anchor  as  well  as  the  cabbie  was 
lost,  contribution  should  not  be  made  for  the  anchor,  because  there 
could  not  be  said  to  be  a  voluntary  jettison ;  and  who,  abo,  for  the 
like  reason,  held,  that  if  the  ship  was.  run  on  shore  sud  lost,  the 
goods  should  not  contribute,  because  there  could  be  no  contribution 
unless  the  ship  was  saved,  (quia  nihil  contribuitur,  nisi  salvft  nave :) 
he  expressed  his  pointed  disapprobation  of  the  decision,  intyinff,  that 
it  exhibited  very  little  a)cutene8s,  for  in  all  such  cases  the  good»  can- 
not otherwise  be  saved,  and  the  peril  com|>e]s  us  to  ttie  act ;  and 
the  safety  of  the  ship,  in  case  of  a  jettison,  is  not  otherwise  sought 
than,  the  ship  beioff  saved,  the  goods  may  thereby  be  saved:  and, 
therefore,  the  goods  saved,  and  the  damage  ooca^oned  thereby, 
ought  to  be  sul)jeet  to  contribution.  And  he  accordingly  holds,  that  the 
loss  of  the  ship,  like  the  loss  of  het  tackle,  is  to  be  deemed  a  gene- 
ral average,  wherever  she  is  sacrificed  by  a  voluntary  stranding  for 
the  general  safety;  insisting  that  this  doctrine  is  fully  supported  by 
other  authorities  cited  by  him.  The  doctrine  of  the  Amsterdam 
judges  upon  the  principal  point  before  them,  has  been  utteriy  repu- 
diated by  all  maritime  nations  in  later  times,  as  it  seems  to  have  had 
no  founoation  in  any  antecedent  adjudications.  See  Cleirac  Us  et 
Coutumes  de  la  Mer,  art  21 — ^23.  Indeed,  there  are  eariy  positive 
ordinances  of  some  of  the  maritime  states,  which  positively  providi 
8r2 
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iiM*  the  very  case  of  a  total  lois  of  the  ship  by  a  voluntary  stranding 
at  a  general  average ;  (as,  for  example,  the  ordinance  of  Konigs- 
burg,)  and  others  in  which  it  is  not  usually,  if  not  necessarily,  im- 
plied. See  2  Magens,  SQp,  &c.  It  deserves  c6usiderati<Mi,  also,  that 
the  modem  maritime  writers,  Jacobsen,  Benecke,  and  Stevens,  all 
admit  this  is  to  be  the  result  of  the  foreign  jurisprudence  and^  ordi- 
nances. Jacobsen  Sea  Laws,  by  Frick,  b.  4,  ch.  8,  p.  d5S.  Benecke 
on  Insur.  219 — 221.  Stevens  on  Average,  S3,  34,  edit  1824.  See 
2  Bell's  Com.  p.  589,  5th  edit  1826.  Stevens,  also,,  notwithstanding 
his  own  opposition  to  th^  rule,  admits  that  it  appears  to  have  been 
the  practice  at*  Lloyd's,  as  fieir  back  as  the  time  of  Mr.  Weskett ; 
and  that  recent  opinions  of  eminent  counsel  in  England,  taken  qn 
the  very  point,  fidly  admit  and  confirm  it.  Stevens  on  Average, 
33 — 35,  edit.  1824.  Dr.  Browne,  in  his  Treatise  on  the  CivU  and 
Admiralty  Law,  adopts  the  same  opinion,  saying,  *^  It  has  been  dis- 

Kted  whether,  when  a  ^p  was  voluntarily  run'  ashore  and  lost, 
t  the  cargo  saved,  it  should  contribute,  because  the  rule  was  that 
no  contribution  took  place  when  the  ship  was  lost  But  it  was 
truly  held  that  the  rule  would  be  absurdly  applied  to  a  case  where 
the  ship  was  grounded  purposely  to  save  the  merchandise,  and  that 
with  success."    2  Browne's  Civil  and  Adm.  Laws,  199 

From  this  review  of  some  of  the  leading  opinions  in  foreign  juris- 
prudence, brief  and  imperfect  as  it  is,  it  seeihs  to  us  ttiat  the 
weight  of  authority  is  decidedly  in  /avoiur  of  the  present  claim  for 
general  average. 

In  respect  to  domestic  authorities,  we  have  already  had  occasion 
to  intimate  that  these  are  conflicting  adjudications.  In  Brad- 
hurst  vs.  The  Columbian  Insurance  Company,  9  Johns.  Rep.  9,  the 
Supreme  Court  of  New  York  held  that  where,  a  ship  is  voluntarilv 
ran  ashore  for  the  common  good,  and  she  is  afterwards  recovered, 
and  performs  the  voyage,  the  damages  restdting  from  this  sacrifice^ 
aire  to^be  borne  as  a  general  average.  But  that  where  the  ship  is 
totally  lost,  it  m  not  >a  general  average.  The  ground  of  this  opi- 
nion, as  pronounced  by  Mr.  Chief  Justice  Kent,  seems  mainly  to  have 
been,  that  this  was  the  just  expo^tion  of  the  Rhodiaii  and*  Roman 
law,  and  thae  Ihe  wmght  of  auth<mty  among  foreign  jurists  clearly 
Aipported  it  With,  great  respect  for  the  learned  Court,  we  Have 
felt  ourselves  compellra  to  come  to  an  opposite  conclusion  as  to  the 
true  interpretation  of  the  Roman  teict,  and  of  the  continental  jurists. 
We  agree  with  the  learned  Court,  that  when  a  ship  is  voluntaril]^ 
run  ashore,  it  does  not,-  of  course,  follow  that  she  is  to  be  lost  The  . 
intention  is  not  to  destroy  the  tiiip,  but  to  place  her  in  less  peril,  if 
practicable,  as  well  as  the  cargo.  The  act  is  hasardous  to  the  ship 
and  cargo,  but  it  is  done  to  escape  from  a  more  pressing  danger^ 
such  as  a  storm,  or  'the  pursuit  of  an  enemy,  or  pirate.  But,  then, 
the  act  is  done  for  the^  common' nfety;  ana  if  the,  salvation  of  the 
cargo  is  accomplished  thereby,  it  is  diQIcult  to  perceive  why,beca:use 
from  inevitable  qdamity  ^e  damage,  has  exceeded*  the  intention  or 
expectation  of  this  partieei  ^  whole  sacrifice  should  be  borne  bv 


JANUARY  TERM,  1839.  S4S 

[CUaaMM  IwnDfli  OoofM^  m  A^  Ilia  8lrf^ 

the  diip  owner,  when  it  baa  thereby  aooomplished  the  fafet^  oif  the 
cargo.  If  one  maat  is  cut  away,  and  thereby  anothisr  mast  is  unex- 
p«iedly  and  unmlsi»tioniQIy  also  carried  away  by  th%  falling^  of 
the  former,  it  1ms  peter  been  sapnoped  that  both  did  not  come  into 
the  common  contribution.  If,  in  the  opening  of  the  hatches,  9fid  the 
jettison  of  some  godds  to  lighten  the  riiip,  other  goods  are  unez- 
pectedly  and  unintentionally,  but  accidentally,  injuored  or  destroyed. 
It  has  qerer  been  doubted  that  the  latter  were  to  be  brought  into 
contribution,  to  the  extent  of  the  loss  or  damage. done  to  them.  It 
is  not  like  die  case  of  saving  from  a  fire^  tamquam  ex  incendio, 
save  who  cam  But  it  is  like  the  sating  of  the  cargo  from  destruc* 
tion  by  fire,  by  the  scutling  and  submersion  of  the  ship*.  Upon 
principle,  therefore,  we  cannot  say  that  we  are  satisfied  that*  the 


▼ohmtanl]^  for  ^e  common  good,  is  to  be  recompensed  by  the  < 
mon  contribution  of  the  property  benefited  thereby. 

But  the  same  questi<m  hM  coine  before  oth^  American  Courts 
and  has  there,  widi  the  full  authority  of  the  New  Yc^k  dedsion  before 
them,  receited  a  directly  opposite  a4iudication.  Our  late  brother ' 
Mr.  Jmtioe  Washington,  than  whom  few  judgte  had  a  clearer 
iudgment.  Or  more  patient  spirit  of  inquiry,  had  the  very  point  be- 
fore him  in  Gaze  na.  ReiQy,  3  Wash.  t7ir.  C.  Rep.  898;  and  after 
the  fiillest  argument,^  and  the  most  extensive  research  into  foreign 
jurisprudence,  he  pronounced  an  opinion  that  there  was  no  differ- 
ence between  the  case  of  a  partial  and  that  of  a  total  loss  of 
Ae  ship,  by  a  yoluntary  stranding,  and  that  bo  A  constituted  equally 
a  case  of  general  average.  The  Supreme  .Court  of  Pennsylvania 
had  a  shoH  time  before,  in  Sims  t^.  .Gumey,  4  Bin.  Rep;  513^ 
adopted  the  same  dootrine ;  and  again  in  Gray  t^.  Wain;  2  Serg. 
aiid  Kawle,  B29,  upon  a  rMucgument  of  the  whole  matter,  with  all  the 
subsequient  lights  which  could  be  brought  before  it,  adhered  to  that 
opitlion:  and  this  has  ever  since  been  the  establi^ed  law  of  that 
Court  We  hav#  examined  the  reasoning  in  these  opinions,  and 
are  bound  to  sa^  that  it  has  our  unqualified  assent :  and  we  follow 
without  hesitation  the  doctrine,  as  well  founded  in  authority  and 
supported  by  princi]^,  ttat  a  voluntary  stranding  of  the  ship,  fol- 
lowed by  a  total  loss  of  the  riiip,  but  with  a  saving  of  the  cargo, 
constitute  when  derigned  &>t  the  common  safety  a  dear  ease  of 
general  average. 

Having  disposed  of  the  main  question,  it  now  remains  to  say  a 
few  words  as  to  some  minor  points  suggested  at  die  argument  In 
the  first  place,  as  to  the  objection,,  that  here  the  strandmg'.does  not 
appe^*-  to  nave  been  made  after  a  consultation  widi  the  officers  and 
,  crew,  and  with  their  advice.  There  is  no  weight  in  this  objection. 
A.  consuliaticm  with  the  officers  may  be  highly  proper  in  cases 
which  admit  of  delay  and  deliberation,  to  repel  the  imputation  of 
fAshness  and  unnecessary  stranding  by  the  master.  But  if  the  pro- 
priety and  necessity  of  the  act  are  otherwise  sufficiently  made  out, 
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fkeiieia  an  end  of  the  substance,  of  the  objection.  Indeed,  in  many 
if  not  most  of  the  acts  done  on  these  melancholy  occasions,  there  is 
litde  time  for  deliberation  or  consultation.  What  is  to  be  done  must 
often,  in  order  to  be  successful,  be  done  promptly  and  instantly  hj 
the  master,  upon  his  own  judgment  and  responsibility.  The  penl 
usually  calls  for  action^  and  skilly  and  intrepid  personal  decision, 
without  discouraging  others  by  timid  doubts  or  hesitating  move- 
ments. The  very  i>oint  was  decided  in  Sims  vs.  Gkurnev,  4  Bin. 
Rep,  513,  upon  ground  entirely  satisfactory.  And  it  has  oeen  well 
lemarked  by  more  than  one  maritime  jurist,  that  too  scrupulous  an 
adherence  to  forms  on  such  occasions,  has  justly  a  tend^icy  to  ex- 
cite suspicions  of  fraud.  Targa  has  stated,  ttiat  in  all  his  experience 
of  sixty  years,  he  never  knew  of  but  five  cases  of  regular  jettisons, 
all  of  whidi  were  .suspected  of  fraud,  because  the  forms  had.  been 
too  well  ol»er7ed.  Abbott  on  Shipp.  pt  3,  ch.  8,  sec.  3.  1  Emerig. 
Aasur.^  Id,  sec.  40,  p.  605. 

The  only  other  remainiiig  point  is,  whether  fireight  ought  to  have 
been  brought  into  the  account,  either  as  a  part  of  the  loss,  or  of  the 
bwtributory  value.  The  Auditor's  Report  which  was  adopted  by 
the  Court,  allowed  the  firei^t  as  a  part  of  the  loss,  and  also  of  the 
contributory  value.  It  is  perfectly  clear  that  if  a  part  of  the  loss, 
the  fireight  ought  also  to  contribute.  And  it  seems'to  us,  that  as  hy 
the  loss  of  the  ship,  the  fireight  was  totally  lost  for  the  voyage,  it 
was  properly  included  in  the  loss,  and  as  a  sacrifice  by  the  ship 
owner  fpt  the  common  benefit  Thb  goods,  if  reshipped  in  another 
vessel  must  be  presumed  to  be  so  for  a  new  ana  correspondent 
freight  to  be  borne  by  the  ship  owner  or  the  shipper,  according  as 
theoneorjthe  other  should  ^eek  to  perform  the  entire  voyage  for 
bis  own  benefit  The  ship  owner  could  only  earn  the  original 
fireight  hy^  transdiipment ;  and  if  he  abandoned  that  intent,  tfie 
shipper  must  enter  into  a  new  contract  and  enterprise  with  others. 
In  tne  case  of  Caze  w.  Reilly,  6  Wadh.  C.  G.  Rep.  298,  although 
the  objection  as  to  ficeight  was  saved,  it  was  abandoned  at  the  argu- 
ment In  the  case  of  Gray  w.Waln,  2  Serg.  and  Rawle,  229, 
the  fireight  lost  was  expressly  allowed  in  the  general  average.  No 
otter  objections  have  been  taken  to  (he  Auditor's  Report,  or  his  ad- 
justment thereof;  and  therefore  upon  the  otfier  particulars  of  that 
adjustment  w^  give  no  opinion. 

7  Upon  the  whole  our  i6pinion  is  that  the  j^dgment  of  the  Circuit 
Court  ought  to  be  affirms,  with  costs. 

This  cause  came /m*  to  be  heard  on  the  transcript  of  the  record 
ttcm  the  Circuit  Court  of  tfie  United  States,  for  the  District  of  Co- 
lumbia, holden  ih  and  for  the  county  of  Alexandria,  and  was  argued 
(y  counsel  On  consideration  wheifeof^  it  is  ordered  and  adjudged 
by  this  Court,  thatvthe  judgment  of  the  said  Circuit  Court  m  this 
came  be,  and  the  nune  is  hereby,  affirmed  with  costs  and  damages 
at  the  fate  of  six  per  centum  per  annum.' 
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Richard  C.  L.  Mobtcure,  and  Waltbr  P.  Conwat,  Exbctttors 
OF  Mart  James,  Plaintiffs  in  error,  v9.  Ann  R«  Dermott, 
Defendant  in  error. 

An  action  of  covenant  was  in«titated  by  the  ^ecaton  of  M.  J.  nponanobfigatian  exeeolad 
bj  A.  R.  D^  under  seal,  to  M.  J^  bj  which  she  agreed  to  piy  a  certain  note  or  bond, 
loaned  bj  M.  J;  to  A.  R.'  Dn  which  had  been  told  by  A.  R.  D.  at  a  nearioos  diiconnt 
and  on  a  ueorioua  contract  The  bond  or  note  of  M.  J.  had  been  given  to  enable  A.  R, 
D.  to  raiae  money  to  pay  a  debt  doe  by  her,  and  for  which  the  note  of  M.  J.  had  been 
periondy  loaned  to  ^w.  It  was  denied  by  the  exeotfon  of  M.  J.  that  ahe  had  any 
l^wledge  of  the  uauriooi  dealing  in  which  the  boud  or  note  of  M.  J.  wae  aoUL  The 
execatora  of  M.  J.  weie  obUged  to  pay  a  large  portion  of  the  note  or  bondi  and  tfie  aetioii . 
was lni«itated  torecover  ao  much  as  they  had  paid.  A.  R.  D.  aet  up  the uaoiy between 
her  and  the  peraon  to  whom  die  h^  aold  the  note  or  bord,  as  a  defence  to  the  suit  of  the 
executon  of  M.  J.  It  was  held  that  the  action  on  the  covenant  of  A.  R.  D.  oould  be 
maintained:  and  that  the  niarioos  dealing  between  A.  R.  D^  nnd  the  puxchaaar  of  the  note 
or  bond  of  M.  Jn  did  not  tender  the  covenant  of  A.  R.  Dn  to  pay  the  bond  or  nele,  invalid 
The  Court  laid  the  contract  between  the  defendant  and  the  purcbaaer  of  the  bond,  if  em- 
biadng  no  other  peiaon  than,  tiiemaelves,  could  affect  no  contract  between  other  partiea, 
pieviously  made ;  and  whether  that  contract  was  uaorious  depended  on  the  intention  of 
the  paitiea  to  it.  If  it  was  made,  bona  fide,  for  the  aale  and  purchase  of  the  bond,  although 
at  a  discount  which  wonld  insure  to  the  purchaser  twelve  per  cent  a  year  for  Uie  money 
advanced,  it  would  not  be  usnrioas^  I^  on  the  other  hand,  the  sale  of  the  bond  was  a 
mere  cover  for  avoiding  the  statutss  against  usury,  ^thereat  intentbnof  the  parties  vras 
to  make  a  contract  for  the  loan  of  money,  at  a  laflan  rate  than  the  legal  intersst,  then 
the  contract  was  usurious.  But  to  involve  M.  J.  in  the  usury,  and  to  extend  its  taint  to 
the  covenant  of  A.  R.  D.,  it  must  be  shown  by  proo^  that  M.  J.  executed  the  bond  ornote 
sold,  for  the  purpose*  of  ^ding  A.  R.  D.  to  borrow  money  atusurious  interest,  and  not  to 
endUe  A.  R.  D.  to  raise  money  by  selling  it  in  die  market  When  the  holder  d'M.  Pa. 
note  threatened  proceedings  on  it,  it  was  not  necessary  that  the  executora  of  M.  J.  ahonld 
^e  notice  thereoC 

No  subsequttit  confirmation  Of  a  usurious  contract,  nor  any  new  contract  stipulating  to  pay 
the  debt,  with  the  usurious  intenst,  will  make  it  valid. 

It  is  the  settled  law  of  Virginia  that  the  bona  fide  purchaser  of  a  bond  or  note,  oiay  take  it 
at  any  rate  or  diaoonntyhowerer  great,  without  violating  the  statute. 

ERROR  to  the  Circuit  Court  of  the  United  States  for  the  coUnty 
of  Wadiid^D)  in  the  District  of  Columbia. 

The  plaintiffs  in  error,  executors  of  Mary  JaiQeSi  instituted  an 
action  of  covenant  against  the  defendant,  on  the  foUc  wing  instnunent 
of  writing: 

Whereas,  Mary  James  has  executed  her  bond  or  note,  dated  the 
d8th  day  of  November,  1828,  payable  to  me  on  demand,  for  the  sum 
of  twenty-six  hundred  and  twenty  dollars,  which  said  bond  or  note 
was  merely  loaned  to  me  for  the  purpose  of  raising  money  upon, 
and  whereas,  Thave,  since  the  .execution  of  the  said  bond  or  note  as 
aforesaid,  assigned  it  to  Philip  Alexander,  of  Fredericksburg,  for 
value  received  of  hkn,  t  do  therefore,  hereby  bind  myself,  my  heirs, 
executors,  ignd  administrators,  to  pay  and  discharge  the  said  bond 
or  note,  with  all  interest  that  may  accrue  thereon,  when  the  same 
shcdl  become  due  and  pajrable. 

Given  under  my  hand  and  seal,  this  12th  day  of  August,  1829. 

Ann  R«  Dxbmott.  [ssal.] 
44 
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The  eyidence  showed  that  the  note  of  Mary  James,  which  had 
been  i^ssigned  to  Philip  Alexander,  was  not  fmy  paid  by  Ann  It 
Dermotty  and  thai  a  lai^  portion  of  the  same  remained  unpaid  at 
the  death  of  Mary  James,  who  had  executed  a  deed  of  trust  to 
secure  the  payment  of  it;  and  that  her  executors,  PhUip  Alexander 
having  ordered  the  deed  of  trust  to  be  enforced  by  the  aide  of  the 
land  and  negroes  conveyed  by  the  deed,  oaid  the  same  out  of  the 
funds  of  the  estate  in  their  hands. 

The  defenduit  alleged  usury  in  the  transaction  for  the  loan  of  the 
money;  and  by  an  agreement  between  the  counsel  for  the  plaintiff 
and  the  defendant,  usury  was  allowed  to  be  given  in  evidence  as  if 
specially  pleaded. 

On  the  trial  of  the  cause,  certain  bilb  of  excerptions  to  the  ruling 
of  the  Court  were  filed  by  the  counsel  for  the  plaintiff,  and  the  iury, 
under  the  charge  of  the  Court,  gave  a  verdict  for  the  defen^nt ; 
upon  which  the  Circuit  Court  gave  judgment  The  plaintiff  prose- 
cuted this  tnrit  of  error. 

The  case,  and  the  whole  of  the  plaintiffii'  bills  of  exceptions,  are 
fully  stated  in  the  opinion  of  the  Court 

The  case  was  argued  by  Mr.  Moncure  and  Mr.  Key  for  the  plain- 
tifis  in  error :  and  by  Mr.  Hoban  and  Mr.  Jones  for  tfie  defendant 

Mr.  Key,  for  the  plaintifls,  contended  that  admitting  usury  to  have 
taken  place  between  Ann  R.  Dermott  %nd  Philip  Alexander,  in  the 
original  loan  of  the  money,  this  could  not  affect  the  transaction  be^ 
tween  Ann  R.. Dermott  anq  Mary  James,  the  testatrix  of  the  plaintifb 
in  error.  This  usury  was  unknown  to  Mary  James,  and  the  executors 
have  been  obliged  to  pay  to  Philip  Alexander  the  balance  of  the  debt 
To  affect  the  covenant  on  which  suit  is  brought,  it  must  be  shown 
to  have  been  a  contract  for  a  usurious  loan  of  money,  or  a  security 
for  such  a  loan.  Laws  of  Virginia,  statutes  of  12  Charles  2,  ch. 
13.  12  Anne,  ch.  f6.  13  Eliz.  The  suit  is  brought  on  a  contract 
between  Ann  R.  Dermott  and  Mary  James.  Itis  not  a  suit  to  re- 
cover money  loaned,  nor  is  the'  obligatTon  given  as  a  security  for  a 
loan. 

Mary  James  had  loaned  her  note  to  the  defendant,  to  enable  her 
to  raise  money  on  it,  by  selling  it  for  her  own  use.  This  had  been 
done  long  before  the  execution  of  the  obligation  on  which  this  suit  is 
brought.  The  instrument  is  inanifestly  a  covenant  to  secure  Mary 
James  from  UabUity  for  Uie  loaned  note.  The  covenant  is  to  dis- 
charge the  note  when  due,  and  she  is  to  be  secured  from  the  payment 
of  the  note. .    14  Johns.  Rep.  177.     Offley  V9.  Ward,  1  Lev.  235. 

The  covenant  is  not  to  Alexander,  nor  b  it  given  to  pay  usurious 
interest  Alexander  is  not  a  party  to  it;  and  it  was  never  delivered 
to  him,  nor  made  for  his  benefit  Had  it  been  made  and  delivered 
to  Alexander,  it  would  have  been  nudum  pactmn.  The  defendant 
was  already  AiUy  liable  to  him  on  her  assignment  to  him  of  the  note- 
of  Mary  James^  and  there  would  therefore  have  been  no  eonsidera- 
tion  for  it 
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Wbkt  law  avoids  wach  an  instrument?  Suppose  Mary  James, 
instead  o£  lending  her  note  to  the  defendant,  had  loaned  the  money 
to  pay  the  usurious  debt,  and  had  taken  a  note  for  its  repayment;  it 
is  setded  that  usury  in  the  original  loan  would  be  no  defence  to  such 
a  note :  nor  is  it  a  defence  in  any  case,  where  a  subsequent  contract 
is  made  with  a  third  party  who  is  a  stranger  to  the  usury.  iMass. 
Rep.  138.  9  Mass.  Rep.  45.  Cro.  Eliz.  588.  642.  2  Mad.  279. 
4  Johns.  Rep.  322.  333.  10  Johns.  Rep.  185. 195.  Story's  Conflict 
of  Laws,  206, 207.    John  vs.  Armstrong,  10  Wheat  258. 

It  was  said,  in  the  Circuit  Court,  that  the  plaintifb  should  have 
given  notice  of  ^Alexander's  claim  upon  Mary  James's  note,  and 
should  have  called  oh  Ann  R.  Dermott  to  defend  against  the  claim. 
But  the  obligation  is  exactly  otherwise.  The  defendant  should  have 
given  tiie  executors  of  Mary  James  notice  not  to  pay  the  note,  and 
set  up  the  usury.  8  Wendall,  458, 459.  The  pkinti£b  ivere  not 
bound  to  make  defence.  They  had  no  proof  of  usury.  The  de- 
fendant stood  by  and  saw  the  executors  pay  the  debt,  and  after- 
wards set  up  the  usury  between  herself  and  Alexander,  against  the 
executors ;  who  had  paid  her  debt,  ignorant  of  any  defence  that  could 
be  made  to  the.  claim,  of  paypient  from  the  estate  of  Mary  James. 

Mr.  Moncure,  for  the  plaintiff  in  error,  said : 

The  three' instructions  prayed  for  by  the  plaintiff  and  reftlsed  bv 
the  Court  below,  present  for  the  decision  of  this  Court  th^  three  &U 
lowing  propositions. 

1st.  That  a  surety  paying  a  usurious  debt  without  being  notified 
by  the  principal  of  the  existence  of  the  usury,  and  instructed  on 
that  ^ound  to  resist  the  payment,  is  entitled  to  recover  firom  die 
principal  the  money  paid. 

2d.  That  a  surety  paying  a  usurious  debt  without  any  knowledge 
of  the  nstiry,  or  of  any  other  objection  to  the  validity  of  the  debt, 
and  under  the  belief  that  the  same  is  bona  fide  due,  is  entitled  to 
recover  fny&i  the  t>rincipal  the  money  paid:  and 

3d.  That  the  executors  of  a  surety  paying  a  usurious  debt  with- 
out any  knowledge  of  the  usury,  and  after  the  principal  had  waived 
and  al^andoned  all  objection  to  the  validity  of  the  debt^  and  assented 
that  the  same  should  be  considered  as  valid  and  legal,  are  entitled 
to  rejsover  from  the  principal,  the  money  paid. 
'  *  The  ^affirmative  of  these  three  propositions  is  maintaine«'.  6y  the 
counsel  for  the  plaintiffs,  on  the  following  authorities.  Ro Vinson  vs^ 
May,^Cro.  Eliz.  588.  Dutton  t^^.  Downham,  lb.  642.  Basset  and 
Prowe's  case,  2  Leon.  166.  Comyn  on  Usury,  186  and  196.  Ford 
vs.  Keith,  1  Mass.  139.  Bearce  vs.  Barstbw,  9  Mass.  45..  Parker 
vs.  Rochester,  4  John.  ch.  332.  1  Tuck.  Blac  Com.  379.  Merchant 
vs.  Dodgin,  J8  M.  and  Scott,  ^33.  Cuthbert  vs.  Haley,  8  T.  R.  39a 
Jackson  vs.  Henrys  10  Johns.  185.  Chadboura  vs.  Watta,  10  Mass. 
121.  Stbne  vs.  Ware,  6  Mun.  541.  Ellis  vs.  Wepies,  Cro:  Jac.  32. 
De  Wolf  vs.  Johnson,  10  Wheat  367.  Crenshaw's  administrator  vs. 
Clarke  and  others,  5  Leigh,  65.  *  Spangler  vs.  Snapp,  5  Leigh,  478» 
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Turner  p».  Hume^  4  Edp.  11.  \Soott  vs.  Lewis^  9  Oonnu  Rep  AS9* 
Oreen  vs.  Kemp,  13  Mass.  515. 

The  oovenant  upon  which  Ais  suit  was  brought  is  in  effect  a  cove* 
nant  of  indetamity ;  and  the  plaintifb  having  paid  the  supposed 
usurious  debt>  without  any  knowledge  or  suspicion  of  the  usury,  are 
entitled  to  recover  on  the  covenant  ue  money  paid  by  them,  though 
they  made  the  payment  without  suit,  and  without  notice  to  the  m^ 
fendant.  Such  would  be  the  case  on-  general  principles,  but  it  is  es- 
pecially so  here,  where  the  principal  had>  removed  irom  the  state, 
and  where  payment  by  the  plaintifb  was  necessary  to  We  the  pro- 

Grty  of  their  testatrix  fr6m  sale'  under  the  deed  df  trust  Doug- 
6  V9.  Clarke,  14  Johoa  177.  Chase  w.  Hinman,  8  Wend.  452. 
Ken.  V9.  Mitchell,  2  Chit  487. 

The  plainti£b  sJso  contend  that  there  is  error  in  the  judgment  of 
the  Court  below,  in  granting  the  instruction  prayed  for  by  the  de- 
fendant 

1st.  The  hypothetical  case  stated  in  that  instruction  is  not  a  case 
of  usuiy.  Usury  wiU  not  be  presumed ;  and  if,  upon  any  rational 
hypothesis  the  transaction  could  have  been*  legal,  it  wfll  not  be  pre- 
sumed to  have  been  usurious.  The  statute  of  usury  is  highly  penal 
in  its  character,  and  should  not  be  applied  without  strong  and  clear 
proof  of  the  usury.  Crenshaw's  administrator  vs.  Clarke  and 
others,  5  Leigh,  65.  Whitworth  vs.  Adams,  5  Rand.  404 — 425.  The 
contra<it  in  this  case  having  been*  made  in  Virginia,  must  be  governed 
by  the  law,  and  the  decision^  of  that  state.  It  has  been  there  decided 
that  the  bona  £de  purchase  of  a  bond  made  for  sale,  at  a  greater  dis- 
count thaii  legal  interest  is  not  usurious.  Hausborough  vs.  Baylor, 
2  Mun.  36;  al8o>  Taylor  t;*.  Bruce,  Gil.  42.  Whitworth  vs.  Ad«» 
ams,  5  Rand.  333.  There  is  nothing  in  the  facts  stated  in  the  de- 
fendant's instruction  inconsistent  with  a  bona  fide  purchase  of  the 
bond  from  the  defendant  The  purchaser  may  well  have  supposed 
that  Mary  James  was  indebted  to  the  defendant  in  a  sum  equal  to,  or 
exceeding  the  amount  of  the  bond ;  and  that  the  defendant  was  willing 
to  sell  so  much  of  the  debt  as  would. raise  the  sum  which  she  needed, 
and  no  more.  Or  he  may  have  well  supposed,  that  Marv  James,  be- 
ing a  maiden  aunt  of  the  defendant,  and  warmly  attached  to  her,  had 
given  her  the  bond  which  was  offered  to  him  for  sale.  In  either 
case  the  transaction  would  have  been  perfectly  legal;  and  know- 
ledge of  it  on  the  part  of  the  purchaser  would  not  have  made  the 
purchase  usurious. 

2d.  The  Court  in  giving  the  instruction,  weighed  the  evidence 
and  decided  upon  the  facts  which  should  have  been  left  exclusively 
to  the  jury.  5  Rand.  397, 407.  6  Leigh,  517.  4  Maul,  and  Selw. 
192.  3  Com.  Law  Rep.  97.  lb.  109.  5  lb.  417.  Where  the  fects 
found  in  a  special  verdict^  or  stated  hypothetically  in  an  instruction, 
show  a  loan  or  forbearance  of  money  at  more  than  legal  interest, 
the  corrupt  agreement  is  an  intendment  of  law,  and  need  not  be  ex- 
preraly  found  or  stated ;  but  where  the  transaction  presents  itself  in 
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the  fonn  of  a  sale  of  a  bond,  or  in  any  other  form  vhi<jh  may  be 
used  as  a  shift  or  device  to  evade  the  statute,  the  corrupt  intent  to 
evade  the  statute  is  a  question  of  fact,  which  mu^t  be  left  to  the 
jury.  The  case  of  Roberts  w.  Tremayne,  Cro.  Jac  507,  is  io  ao^ 
ccurdance  with  this  distinction. 

Mr.  Hoban  and  Mr.  Jones,  for  the  defendant,  contended:  that  as 
to  so  much  of  the  plaintiffs' exceptions  to  the  decision  of  the  Cir- 
cuit Court  as  goes  to  the  refusal  of  the  instructions  to  the  jury, 
moved  on  the  part  of  the  plaintiffs,  all  the  said  instructions  were 
properly- refusea,  as  being  erroneous  in  the  general  principles  of 
law  assumed  in  them;  or,  even  if  correct  in  their  principtes,  yet 
they  were  propounded  with  such  qualifications  ana  adjuncts,  as 
were  wholly  inadmissible,  and  vitiated  the  instructions  throughout 
their  entire  frame. 

As  to  the  instruction  finally  granted  at  the  instance  of  tbe  de- 
fendant, upon  the  hypothetical  state  of  facts  therein  set  forth,  it  is 
contended,  that  the  facts  assumed  are  fairly  deduced  from  evidence*; 
not  only  sufficiently  pertinent,  to  the  conclusions  of  fact  assumed, 
but  going  to  the  clearest  proof  of  those  conclusions:  that  the  Circuit 
Court  has,  nevertheless,  mirly  left  every  fact,  and  every  conclu^on 
of  fact,  to  the  free  and  unbiassed  judgment  of  the  jury :  that  such 
factd,  being  found  true,  do  amount,  in  everv  circumstance  both  of 
act  and  intent,  to  technical  usury^  in  both  me  forms  stated  by  the 
Court:  and  that  the  legal  conclusion  of  usury  would  follow  from 
such  facts  found  in  a  special  verdict:  yet  the  Court  has  left  all  the 
conclusions  and  presumptions  of  usury  from  the  facts,  equally  as  the 
&cts  themselves,  to  the  judgment  and  discretion  of  the  jury. 

Mary  James  was  acquainted  with  the  whole  transaction  for  pro- 
curing the  monejr  from  Philip  Alexander,  and  she  cannot  be,  ex- 
cluded from  the  influence  of  the  law  on  the  subject  of  usmry,  by 
coming  forward  as  a  suitor  on  the  obligation  of  guaranty,  given  bv 
the  defendant  in  error.  The  original  note,  for  the  payment  of  whicn 
the  money  was  procured  from  Alexander,  was  the  note  ot  Mary 
James.  She  was  the  debtor  on  that  note,  and  originally  liable  for 
itspa3rment  It  was  to  relieve  her  from  thi9  liability  the  money 
was  procured  by  tlie  usurious  dealing  between  the  defendant,  and 
Alexander — of  all  the  circumstances  she  was  fully  cognizant 

How  is  the  law  settled  with  regard,  to  -principal  and  surety, 
when  the  surety  is  collaterally  liable  for  a  usurious  contract?  It  is 
claimed  that  notice  of  the  nature  of  the  transaction  is  not  necessary. 
If  the  contract  was  originally  usurious,  the  guarantee  is  void. 
Comyn  on  Usury,  133. 

A  new  contract  made  by  the  parties,  with  a  stranger  ignorant  of 
thcf  usury,  b  not  afiected  by  it,  and  is  valid.  But  if  the  oM  contract 
iff  continued,  and  is  usurious,  no  recovery  can  be  had.  But  on  a 
new  contract  it  is  diflerent.    Comyn  on  Usury,  196.     1  Mass.  137. 

The  obligation  of  the  defendsint,  on  ^Hiich  this  suit  is  brought, 
could  have  been  enforced  against  her  in  a  Court  of  Chancery,  by 

Vol.  XIII.^2  0 
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Alexander ;  it  waa  theiefore  a  direct  obligation  to  soat^  a  U8ai^i]3 
contract 

Mr.  JyifiXke  M'Einlbt  delivered  the  opinion  of  the  Court: — 

TThis  cause  is  brought  before  this  Court  upon  a  writ  of  error,  (6 
the  Circuit  Court  of  Washington  county,  in  the  District  of  Co- 
lumbia. 

Theplaintiffii  brought  smt  against  the  defendant,  in  the  Court 
below,  upon  a  covenant  executed  by  the  defendattt  as  jfoUows : 
^  Whereas  Mary  James  has  ^tecuted  her  bond  or  note,  dated  the 
28tb  day  of  November,  1828,  payable  to  me  on  detnand,  jfor  the 
sum  of  twenty-six  hundred  and  twenty  dollars,  which  said  bond  or 
note  was  merely  loaned  to  me  for  the  purpose  of  raising  money 
upon ;  and  whereas  I  have  since  the  execution  of  said  bond  or  note 
assigned  it  to  Philip  Alexander,  of  Fredericksburg,  for  value  re- 
ceived 6f  him ;  I  do  therefore  hereby  bind  myself,  m v  heirs,  execu- 
tors and  administrators,  to  pay  and  discharge  tl^e  said  bond  or  note, 
with  aU  interest  that  may  accrue  thereon,  wben'^th^  same  diall  be- 
come due  and  payable.  Given  under  my  hand  and  seal,,  this  12th 
day  of  August,  1829.  Ann  R.  Dxbmott.''    [sbal.] 

To.  this  suit  the  defendant  pleaded  non  assumpsit,  with  leave  to  give 
usury  in  evidence. 

.  At  the  trial  it  was  proved  that  the  testatrix  became  principal  in  a 
bond  to  Thomas  Poidtney  and  Son,  of  Baltimore,  bearing  date  the 
Slst  day  of  March,  1826,  for  the  sum  of  three  thousand  six  hundred 
and  thirty-three  dollars,  it  being  for  the  payment  of  a  debt  due  by  the 
defendant,  who  also  signed  th^  bond,  payable  on  the  23d  day  of 
November,  1828;  and  that  the  testatrix  executed  a  deed  of  trust 
upon  her  land  and  negroes,  to  secure  and  save  harmless  WiPiam 
C.  Beale,  John  Moncure,  and  Thomas  Ledden,  who  had  becotne 
sureties  to  said  bond,  at  the  request  of  the.  testatrix :  and  that  the 
reason  why  she  gave  her  own  bond  for  the  debt  of  the  defendant 
was,  because  the  defendant  could  not  give  satisfactory  securitv  to 
the  sureties:  that  in  the  spring  of  the  yeaf  1828  the  defenmnt 
applied  to  John  Moncure,  to  aid  her  in  borrowing  money  to  pay  off 
the  bond  to  Foultney  and  Son,  who  informed  her  that  he  did  not 
believe  that  mpney  could  be  borrowed  in  Fredericksburg  at  legal 
intent;  and  advised  her  to  procure  the -note  of  the  testatrix,  who 
was  her  aunt,  and  sell  it  in  the  market.  Several  conversations  took 
place  between  that  time  and  the  next  November,  between  Moncure, 
acting  as  agent  of  the  defendant,  and  Philip  Alexander,  of  f^er-' 
icksbuiv,  in  relation  to  the  sale  of  a'  bond  or  note  of  the  testatrix ; 
when,  finally,  Alexander  agreed  that  he  would  buy  the  bond,  pro- 
vided he  could  make  at  the  rate  of  twelve  per  centlim  a  year  upon 
his  money,  and  obtain  security  for  its  final  payment  by  a  deed  of 
trust  upon  the  landed  negroes  of  the  testatrix.  While  these,  nego- 
tiations were  pending,  the  testatrix  addressed  a  letter  to  Alexander, 
dated  the  25th  of  November,  1828,  in  which  she  stated  that  her 
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niece,  the  defendant,  had  infonned  her  tbat  she  intended  sellinft  and 
assigning  to  him  the  bond  of  the  testatrix  for  82880,  payalne  4m' 
demand,  and  proposing,  if  he  would  give  her  time  for  the  paym^t 
of  the  money,  she  would  give  a  deed  of  trust  upon  hec  land  and 
negroes,  to  secure  its  payment  These  negotiations  were  protiacted 
until  the  money  to  Foultney  and  Son  was  so  nearly  due  that  there 
was  not  time  sufficient  to  complete  the*  arrangements  in  relation  to 
the  bond  and  security ;  and  ^ezander  agreed  to  advance  the  sum 
required,  02340,  iipon  an  undertaking,  6n  the  part  of  Moncure  and 
Beale,  that  they  would  refund  the  money  to  him  if  the  defendant 
failed  to  assign  the  bond,  and  the  testatrix  to  execute  the,  deed.  On 
the  1st  of  Dc^mber,  1888,  the  defendant  assigned  to  Alexander  the 
bond  of  the  testatrix  for  twenty-six  hundred  and  twenty  dollars; 
and,  on  the  10th  day  of  the  same  month,  the  testatrix  executed  the 
deed  of  trust,  in  which  it  was  stipulated  that  the  bond  was  to  be 
paid  at  the  end  of  two  years,  with  legal  interest 

During  all  this  time  the.  testatrix  and  the  defendant  lived  together 
in  Virginia,  some  distance  from  Fredericksburg.  The  defendcint 
afterwards  removed  to  Washington,  where  she  resided  when  this 
suit  was  commenced,  from  the  month  of  April,  1831,  to-the  month 
of  May,  1832,  she  made  several  payments  to  Alexandisr  on  the 
bond';  and,  by  letters  to  the  testatrix,  expi^ssed  her  anxious  desire 
to  pay  it  off,  that  the  testatrix  and  her  property  might  be  released 
from  further  responsibility  on  her  account  After  the  death  of  the 
testatrix  Alexander  put  the  bond  into  the  hands  of  the  trustee,  with 
directions  to  sell  the  trust  property,  unless,  within  a  reasonable  time, 
theplaintiffs  paid  the  balance  due. 

The  plaintiffs  prayed  the  Court  to  instruct  the  jury,  Jhat  it  is  not' 
competent  for  the  defendant  in  thiis  action  to  deny  by  plea  or  other- 
wise, the  validity  of  the  note  of  28th  November,  1828,  recite^  in 
the  covenant  on  which  this  suit  is  brought,  and  that  she  is  estopped 
fifom  settuig  up  in  this  action  any  alleged  usury^  as  affecting  the 
validity  of  said  note ;  that  the  plaintiffs  are  entitled  to  recover  in 
this  action  the  srnns  which  the  jury  are  satisfied  from  the  evidence 
were  paid  by  the  plaintiffs  to  Philip  Alexander,  on  the  bond  dated 
28th  November,  1828 ;  unless  the  defendant  proves  to  the  jury,  that 
before  such  payments  the  plaintiffs  were  notified  that  the  bond  of 
28thiNovember,  1828,  was  tainted  with  usurv,  and  instructed  to  dis- 
pute the  same ;  which  the  Court  refused.  And  then  further  prayed  the 
Court  to  instruct  the  jury  as  follows :  that  if  the  jury  should  believe 
from  the  evidence,  that  the  note  of  Mary  James  to  the  defendant, 
assigned  by  Alexander,  dated  28th  November,  1828,  was  made  on 
an  usurious  agreement  entered  into  between  said  defendant  and 
said  Alexander,  but  that  the  plaintiffs  had  no  knowledge  of  such  usury 
at  the  time  they  were  called  upon  to  pay  the  balance  due  on  the 
note,  nor  at  any  time  before,  and  paid  the  same  under  the  belief  that 
the  same  was  bona  fide  due,  and  without  any  knowledge  that  there 
was  any  objection  to  the  validity  of  said  note;  and  without  any 
notification  or  communication  firom  the  defendant,  then  the  plaintim 
2a2 
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are  entitled  to  recover ;.  unless  the  jury  should  be  satisfiejd  from  the 
evidence,  that  the  said  Mary  James  knew  of  the  said  usurious 
afireement,  under  which  the  said  note  was  given  and  asEOgned  as 
aforesaid :  which  the  Court  also  refused.  And  farther  prayed  the 
Court  as  follows :  that  if  the  jury  should  believe  from  the  evidence, 
that  tl^e  note  of  Maty  James,  the  defendant,  assigned  by  her  to 
Alexander,  dated  28th  November,  1828,  was  made  on  an  usurious 
agreement,  entered  into  li^tween  said  defendant  and- said  Ale^^inder, 
but  that  th'^  pl9intifis  had  no  knowledge  of  such  usiny,  at  the  time 
they  were  called  upon  to  pay  the  balance  du^  on  thiQ  note,  nor  at 
any  time  before,  and  paid  the  same  under  the  belief  that  the  same 
was  bona  fide  due,  and  without  any  knowledge  that  there  was  any 
objection  .to  the  validity  of  said  note,  and  without  any  notification 
or  conununica^on  from  the  defendant ;  and  if  the  jury  believe  from 
tibe  evidence,  the  defendant  waived  and  abandoned  all  objection  to 
the  validity  of  said  note,  and  assented  that  the  same  should  be  con- 
sidered as  a  valid  and  legal  obligation,  then  the  plaintiffs  are  entitled 
to  recover.  And  it  is  competent  for  the  jury  to  infer  such  waiver 
and  assent,  if  they  shall  beheve  from  the  evidence  that  the  defend- 
ant, after  obtainiilg  said  money,  made  payments  of  interest,  as  the 
same  became  due,  and  expressed  her  desire  and  intention  to  pay 
the  said  note,  and  her  anxiety  to  save  her  aunt's  property  from  sale 
under  the  said  deed  of  trust ;  which  the  Court  al^o  refused.  To  aU 
which  refusals  by  the  Court  to  give  the  several  instructions  as 
prayed,  the  plaintifls  except 

And  the.  plaintiff's  counsel  then  further  prayed  the  Court  as  fol- 
lows ;  that  if  the  jury  believe  from  the  evidence,  that  there  was  no 
loan  of  money  from  Alexander  to  defendant  secured  by  the  bona 
of  the  28th  ]^}ovember,  1828,  but  that  the  said  bond  was  bona  fide 
purcha:sed  by  said  Alexander  of  defendant,  at  a  discount  exceeding 
•the.  legal  ra(e  of  interest,  the  said  Alexander  not  knowing  when  he 
purcha:sed  said  bond,  that  the  same  lyas  loaned  by  Mary  James  to 
ttiB  defcsnd^nt  solely  to  raise  money  on,  the  transaction  is  not  usu- 
rious, and  the  plamtiflk  are  entitled  to  recover  in  this  action  the 
moneys  paid  by  ihem  to  Alexander  on  said  bond ;  and  further,  if 
the  jury  should  believe  that  Philip  Alexander,  when  he  paid  the 
money  and  took  the  note  as  aforesaid,  intended  to  buy  the  said  note 
for  the  amount  given  on  it,  not  knowing  that  the  note  was  made  by 
Miss  James  to  defendant,  in  order  to  raise  money  on  it,  and  did  not 
idaean,  by  disguising  the  advance  under  the  form  of  a  purchase,  to 
^vade  the  statute  of  usury,  then  such  purchase  was  lawful;  which 
prayers  the  Court  gave  as  prayed,  and  to  which  the  defendant 
excepts. 

And  the  defendant's  counsel  thereupon  prayed  the  Court  as  fol- 
lows :  if  the  jury  find  and  believe,  from  the  evidence  aforesaid,  that 
for  several  months  before  the  execution  and  assignment  of  the  bond 
or  note  mentioned  and  described  in  the  covenant  on  which  the  suit 
ia  brought,  there  were  such  negotiations  and  propositions,  pending 
between  said  John  Moncure,  (acting  in  behalf  of  defendant,)  and 
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aaid  Philip  Alexander,  as  are  mentioned  and  set  forth  in  said 
affidavits  of  Moncureand  Alexander,  and  in  the  papers  and  exhi* 
bits  therein  referred  to,  that  the  true  and  genuine  nature  and  object 
of  sudi  negotiations  and  propositions,  and  of  the  succes^ye  arrange- 
ments and  understandings  resulting  from  them,  as  really  contem- 
plated by  both  parties,  were  that  said  Alexander  should  make  an 
advance  of  money  to  defendant,  upon  a  future  bond  or  note  of  said 
Mary  James,  payable  to  defendant,  and  by  her  to  bj9  assu;ned  to 
said  Alexander,  under  the  name  and  form  of  a  sale  of  such  oond  or 
note  at  a  discount^  above  legal  rate  of  interest ;  that  such  discount, 
from  the  amount  of  such  bond  o^"  note  should  be  so  adjusted,  as  that 
the  difference  between  the  full  amount  of  the  bond  or  note,  Bud  the 
sum  advanced  on  it,  should  be  equivalent  to  an  interest  at  the  rate 
of  twelve  percent,  per  annum  on  die  sum  actually  advanced  for  the 
time  of  forbearance,  to  be  given  on  such  bond  or  note ;  that  all. the 
said  preliminary  neigotiations,  propositions,  and  arrangements,  were, 
just  before  the  execution  and  assignment  of  the  bond  or  note  referred 
to  in  the  covenant  set  forth  in  the  plaintiffs'  declaration,  (such  bond  or 
note,  being  the  same  note -under  seal,  or  bill  obligatoi^y,  above  given 
in  evidence  by  plaintiffs,  with  the  said  covenant,  and  annexed  to 
the  said  original  affidavit  of  said  J.  Moncure,  as  afofresaid,)  termi- 
nated in  an  arrangement  so  modifying  the  before  pending  proposi- 
tions and  arrangements  aforesaid,  as  that  said  Alexander  should 
immediately  advance  the  defendant  2340  dollars,  and  that  defendant 
should  assign  to  him  a  note  or  bond  thereafter,  to  be  drawn  and 
executed  by  said  Mary  James,  for  such  amount  as  should  make  the 
difference  between  the  sum  so  advanced,  and  the  sum  to  be  ulti- 
mately received  by  him.  for  the  principal  and  interest  of  such  bond 
or  note,  equivalent' to  an  interest  of  twelve  per  pent.  per. annum  on 
the  sum  so  advanced,  according  to  the  principle  on  which  said  Alex- 
ander, in  his  letter,  a  copy  of  whicK.is  on  tbd  record,  to  said  Mon- 
cure, insisted  that  the  profits  of  the  transaction  should  be  calculated 
and  secured,  and  that  the  payment  or  such  bond  or  note  should, be 
coUatersdly  ssi^ured  by  a  deed  in  trust  of  the  land  anduaves  of  said 
Mary  James.  That  the  said  Alexander,  in  pursuance  and  execution 
of  such  arrangement  and  understanding,  did  advance  tHe  said  2340 
dollars  to  defendant,  or  for  her  use ;  that  the  said  Mary  James,  in 
the  pursuance  and  execution  of  the  same  arrangement  and  under- 
standing on  her  part,  did  afterwards,  on  the  28th  November,  1828, 
execute  and  delivej  the  said  ;iote  under  seal,  or  bill  ol)ligatory  of 
that  date,  and  afterwards,  on  the  lOth  December,  1828,  duly  execute 
and  deliver  to  said  J.  Moncure,  and  P.  Alexander,  the  said  deed  in  * 
trust  bearing  that  date,  as  above  given  in  evidence  by  defendants, 
and  annexed  tp  the  said  cross-examijiaetion  of  said  Moncure,  a  copy 
of  which  is  on  the  record,  and  that  the  defendant,  in  the  pursuance 
and  execution  of  the  said  arrangement  and  understanding,  did  assign 
the  said  biU  obligatory  to  said  Alexander, .immediately  on  the  exe- 
cution of.i  the  same  by  said  Mary  James^  that  the  amount  of  said 
securities,  and  the  time  with  which  said  Mary  James  was  indulged 
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by  said  deed,  in  trust  for  pajTment,  were  knowinriy  and  dosignedlj 
cakulatedy  and  adjusted  by  and  between  said  Alexander  and  said 
Moncure,  in  behalf  of  defendant,  so  as  to  produce  in  the  end  a 
yearly  interest  of  twelve  per  cent  oh  the  sum  advanced  during  such 
lime  of  indulgence ;  and  that  the  principal  and  interest  secured  by 
the  said  instruments,  were  intended  and  designed  by  both  parties  to 
amount,  and  did  in  fact  amount,  to  greatly  more  than  the  sum  so 
advanced  with  legal  interest,  for  such  time  of  indulgence  as  afore* 
said ;  and  did  in  fact  substantially  secure  to  said  Alexandel^,  u 
yearly  interest  of  twelve  per  cent,  on  the  sum  so  advanced  by  him. 
Then  the  jury,  if'  they  nnd  siich  facts  as  aforesaid  satisfactorily 
proved,  and  fairly  deducible  from  the  evidence  aforesaid,  may  pro> 
perly  infer,  from  ftuch  facts,  and  fairly  presume  that  the  transaction 
was  substantially  a  loan  within  the  meaning  of  the  statute  against 
USU17 ;  notwithstanding  it  may  appear  to  hieive  been  made  in  the 
form  and  name  of  a  sale  of  the  said  Mary  James's  bond  or  note; 
and  then  the  jury  may,  from  the  same  fieicto  and  circumstances,  if 
proved  and  deduced  as  aforesaid,  also  properly  infer  and  well  pre- 
sume, that  the  sum  of  money  deducted, and  retamed  by  said  Alex- 
der,  fh)m  the  nomincd  amount  of  said  bond  or  note,  was  substan- 
tially usurious  interest  under  atiother  name,  for  the  forbearance  of 
the  money  so  lent  or  advanced;  which  the  Court  gave  as  prayed,  to 
which  the  plaintiffs  except ;  and  pray  the  Court  to  sign  and  seal  this 
bill  of  exceptions,  as  well  as  the  granting  of  the  said  defendant's 
prayer,  as  to  the  refusal  to  grant  the  prayer  aforesaid  of  said  plain- 
tiflb,  which  is  accordingly  done  this  24th  day  of  May,  1838.  And 
the  said  defendant,  by  her  said^counsel,  having  excepted,  as  afore- 
said, to  the  said  instructions  given  by  the  Court  at  the  request  of  the 
plaintiff  as  aforesaid,  also  prays  the  Court  to  sign  and  seal  this  her 
bill  of  exceptionji  to  the  said  instruction,  so  given  at  the  request  or 
prayer  of  the  plamtiff,  which  is  also  done  this  «4th  May,  1838. 

Upon  the  judgment  6f  the  .Circuit  Court  on  the  several  prayers 
for  instruction  to  the  jury,  by  the  phiintifis  and  the  defendant,  these 
questions  arise :  1.  Does  proof  01  usury,  m  the  contract  between 
the  defendant  and  Alexander,  per  se,  msJce  void  the  bond  assigned 
to  Alexander,  and  die  covenant,  also,  upon  which  the  suit  in  the 
Court  below  was  founded  ?  2.  If  the  testatrix  had  no  knowledge 
of  the*  usurious  agreement  between  the  defendant  and  Alexander, 
and  the  plaintiflb  were  also  ignorant,  and  knew  nothing  of  such  usu- 
rious agreemeilt,  when  they  were  called  on  to  pay  the  balance  due 
on  the  bond,  and  they  paid  it  under  the  belief  that  it  was  a  bona  fide 
debt,  and  without  any  notice  to  the  contrary  from  Ihe  defendant, 
were  they  entitled  to  recover  in  the  Court  below  ? 

The  contract  between  the  defendant  and  Alexander  for  the  pur- 
chase of  the  bond,  if  embracing  no  other  party  than  themselves, 
could  affect  no  contract  between  other  parties  previously  made;  and 
whether  that  contract  was  usurious  depended  <m  the  intention  of 
the  parties  to  it.  If  it  was  made  bona  fide,  fear  the  sale  and  purchase 
of  the  bond,  although  at  a  discount  which  would  insure  to  Alexan- 
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der  twelye  per  cent,  a  year,  for  the  money  advanced,  it  would  not 
be  uflorioas.  If,  on  the  other  hand,  the  sale  of  the  'bond  was  a 
mere  cover  for  the  purpose  of  evading  the  statute  a^gainst  usury, 
and  the  real  intention  br  the  parties  was  to  make  a  contract  for  the 
loan  of  money  at  a  higher  rate  of  interest  than  six  per  cent.,  tfien 
the  contiact  was  nsurioiis.  But  to  involve  the  testatrix  in  the  usury, 
anA  to  extend  its  taint  to  the  bond,  as  well'  as  to  the  assignment,  it 
must  have  been  shown  by  proof  that  she  executed  the  bond  for  the 
purpose  of  aiding  the  defendant  to  borrow  money  at  usurious  inte- 
rest, and  not  to  enable  her  to  raise  money  by  selling  it  in  the 
market 

As  the  third  prayer  of  the  plainti£Es  is  materiUly  different  from 
the  first  and  second,  we  will  examine  it  first  If  the  first  member 
of  it  had  been  presented  .alone,  i^  would,  in  our  opinion,  have  beta 
proper  for  the  Court  below  to  have  granted  it :  but  as  it  was  insepa- 
rably connected  with*  the  latter  member,  it  presented  a  very  different 
question.  The  objectionable  part  is  in  these  words:  <<  And  if  the 
jury  believe,  from  the  evidence,  the  defendant  waived  and  aban- 
doned all  objection  to  the  validity  of  said  note  *,.  and  assented  that 
the  same  should  be  considered  as  a  valid  and  legal  obligation,  then 
the  plaintifb  are  entitled  to  recover;  and  it  is  competent  for  the 
jury  to  infer  4iuch  waiver  and  assent,  if  they  shall  believe  from  the 
evidence,  that  the  defendant,  after  obtaining  said  moley,  made  pay- 
ments of  interest,  as  the  same  became  due,  and  expressed  her  desife 
and  intention  to  pay  the  said  note,  and  her  anxiety  to  save  her 
aunt's  ]^roperty  from  sale  under  the  said  deed  of  trust'' 

This  reasonmg  proceeds  on  the  assumption  that  a  bare  promise  to 
pay  an  usurious  debt,  or  a  partial  payment  of  It,  would,  take  the 
contract  out  of  the  statute  against  usury.  No  subsequent  confirma- 
tion, nor  new  contract  stipulating  to  pay  the  debt,  with  tne  usurious 
interest,  will  make  it  valid.  Notwithstanding,  therefore,  the  de- 
fendant may  have  declared  her  determination  to  pay  the  debt,  and 
iid  actually  pay  a  part  of  it,  she  had,  nevertheless,  a  perfect  right, 
afterwards,  to  avaU  herself  of  the  plea  of  usury;  uierefoie,  the 
Court  below  did  right  in  refusing  the  instruction. 

The  first  and  second  instructions  prayed  f^  by  the  ptaintifb,  and 
that  prayed  for  by  the  defendant,  may  well  be  considered  together. 
Jointly  they  embrace  the  whole  case,  and  present  the  two  questions 
l>efore  stated.  The  facts  stated  in  die  prayer  of  the  defendant,  if 
found  by  the  jury, taken  alone  and  unconnected  with  the  fitcts  stated  in 
the  prayers  of  the  plaintiffs,  v^ould  oppose  no  legal  bar  to  the  plain- 
tiflb'  action;  unless,  indeed,  an  usurious  contract  between  the 
defendant  and  Alexander,  could  impart  its  usurious  taint  to  the  bond 
assigned,  and  the  covenant  sued  on...  The  Court  below  having 
decided,  by  refusing  the  pravers  of  the  plaintiffs,  that  knowledge, 
on  the  part  of  the  testatrix,  of  the  usurious  contract,  was  not  neces- 
sary to  subject  the  two  contracts  between  her  and  the  defendant  to 
the  taint  of  usury. 
They,  tbeiofore,  put  the  case  upon  the  ^xjHress  ground,  that  proof 
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of  usury  in  the  contract  between  the  defendant  and  Alexander,  did, 
per  se,  make  yoid  the  bond  assigned,  and  the  covenant  sued  on.  If 
the  testatrix  had  no  knowledge  of  the  existence  of  usury  in  the  con- 
tract between  the  defendant  and  Alexander,  the  bond  which  she 
gaye  to  the  defendant,  although  without  yaluable  consideration, 
was  not  usurious.  There  must  be  a  loan,  and  the  taking  of  more 
than  legal  interest,  or  the  forbearance  of  payment  of  a  pre-existing 
debt,  upon  a  contract  for;  illegal  interest,  to  constitute  usury.  Bar- 
cla]r  tf.  Walmsley,  4  East,  57.  The  fact  of  knowledge,  in  the  plain- 
tiff's testatrix^  is  yery  material ;  first,  to  show  whedier  the  bond 
which  she  executed  to  the  defendant  was  usfiri^us;  and,  secondly, 
to  show  whether  th^-cootract  between  the  defendant  and  Alexander 
was  usurious.  If  the  bond  was  free  from  usury  in  its  inception,  no 
subsequent  transaction  between  other  parties  could  invalidate  it. 
Nichols  vs.  Fearsot  and  others,  7  Peters'  Rep.  106.  Although  this 
bond  may  have  been  executed  without  valuable  consideration,-  in 
the  hands  of  a  bona  fide  purchaser,  without  notice  of  that.fact,  it 
would  be  good  against  the  obligor.  It  is  the  settled  law  in  Vir- 
ginia, tha't  die  bona  fide  purchaser  of  a  bond  or  note  may  take  it  at 
any  rate  of  discount,  however  great,  without  violating  the  statute 
against  usury.  Hansborough  vs.  Baylor,  2  Mun.  Rep.  36.  5  Rand. 
33.  If  the  testatrix  was  neither  a  partjr  nor  privy  to  the  contract, 
between  the  defendant  and  Alexander,  it  was  a  very  material  fact 
for  the  jury  to  consider  when  inquiring  whether  there  was  usury  in 
the  agree^ient  between  the  defendant  and  Alexander :  btoiuse,  if 
the  testatrix  had  no  knowledge  of  the  usurious  contract  between 
them,  it  was  impossible  that  she  could  have  been  party  or  privy 
to  it.  Suppose  the  jury  had.  found,  speci^fJly,  that  the  teste^trix 
was  neither  party  nor  privy  to  the  contract  between  the  defendant 
and  Alexander,  and  that  Alexander  hs^  no  knowledge  of  the  iact 
that  the  bond  which  he  purchased  from  the  defendant  had  been 
executed  by  the  testatrix  without  valuable  consideration ;  the  con- 
tract of  assignment  would  h&ve  been  entirely  free  from  usury,  and 
the  testatrix  liable  upon  the  bond.  But  that  liability  has  never  been 
questioned.  Viewing  the  case  in  this  aspect,  the  defendant  would 
have  had  no  pretext  for  pleading  usm^y  against  the  plaintiffs  in  this 
cause. 

But  upon  what  ground  is  it  that  usury  is  set  up  by  the  defendant 
against  her  covenant  of  indenmity  ?  If  that  covenant  had  been  given 
to  Alexander,  and  the  first  contract  was  usurious,  he  would  have 
been  in  no  better  condition;  because  the  consideration  being  the 
same,  the  taint  of  usury  would  have  attached  to  it  at  once.  But  the 
case  is  verv  different  between  the  defendant  and  the  testatrix.  The. 
latter  had  lent  her  note  to  the  defendant,  and  conveyed  her  land  and 
negroes  to  a  trustee  to  secure  the  payment  of  it.  She  was  no  party 
to  the  usuiry ;  and  she  had  given  a  full  and  valuable  consideration  to 
the  defendant  for  the  covenant  of  indemnity.  The  Circuit  Court,  by 
retusing  to  permit  the  jury  to  inquire  into  the  fact  of  knowledge  on 
the  part  of  the  testatrix,  in  relation  to  the  usury,  thereby  admitted 
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her  ignorance  of  that  fact  Therefore,  as  between  these  parties,  the 
whole  transaction  was  legal,  and  the  covenant  free  from  c^  taint 
of  asury.    Cutbbert  and  another  ps.  Haley,  8  Term  Rep.  390. 

Upon  the  second  question  it  will  only  be  necessary  to  examine 
the  point,  whether  the  defendant  was  bomid  to  give  notice  to  the 
plaintiffii  of  her  intention  to  plead  the  statute  against  usury  in  bar 
of  the  debt  due  to  Alexander ;  the  other  points  having  been  folly 
examined  on  the  first  question  stated.  It  is  obvious,  from  the  evi- 
dence in  the  cause,  that  the  defendant  commenced  the  negoti«>Cion 
with  Alexander  for.  the  sale  of  the  bond  of  the  testatrix,  and)«Dn- 
ducted  it  to  its  final  conclusion ;  and  that  she  was  bound  to  know 
every  fact  and  circumstance  connected  with^  ik3  whole  case.  In 
Ford  t;^.  Keith,  1  Mass.  Rep.  138,  the  case  Was  of  a  surety  who  had 
paid  the  do^t,  knowing  at  the  time  that  it  was  founded  on  an  usu- 
rious contnu^.  He  brought  suit  against  the  principal  to  recover  ttie 
amount  paid,  to  which  he  pleaded  the  usury  between  him  and  th6 
payer  of  the  note.  Judge  Strong,  who  delivered  the  opinion  of  the 
Court,  said:  '^The  defendant  says,  it  is  true  the  money  was  bor- 
rowed for  me ;  I  received  it,  and  had  the  benefit  of  it;  I  requested 
you  to  become  my  surety  and  sign  the  note,  and*  you  have  paid  the 
contents ;  yet  as  I  had  a'  legal  fight  to  avoid  the  note,  you  shall  not 
recover  of  me.  Will  the  law  permit  the  defendant  to  get  rid  of  die 
present  action  on  such  grounds  ?  He  presumed  it  womd  not  No 
man  is  bound  to  take  advantage  of  a  penal  law,  and  avoid  a  con- 
tract which  in  equity  he  ought  to  perform;  and  nothing  could 
excuse  the  defendant,  but  his  giving  express  notice  to  the  plaintiff 
that  ho,  the  defendant,  did  not  mean,  to  pay  the  note.'' 

The  present  is  a  much  stronger  case  K)r  the  plaintiffs  than  the  one 
iust  quoted.  The  defendant,  as  before  stated,  knew  all  the  facts  of . 
the  case ;  she  had  paid,  at  different  times,  parts  of  the  debt ;  nearly 
fivis  years  had  elapsed  from  the  date  of  the  contract  till  its  final 
payment;  there  was  no  evidence  that  the  executors  had  any  know- 
ledge of  illegalitv In  the  contract;  the  suit  was  not  brought  on  the 
contract  said  to  be  tainted  with  usury,  but  upon  the  covenant  of  the 
defendant,  stipulating  to  indemnify  die  testatrix  against  the  pay- 
ment of  the  debt,  which  the  plaintifis  had  been  compelled  to  pay 
under  these  droumstances.  She  sets  up  the  alleged  usury,  between 
her  and  Alexander,  to  defeat  her  bond  of  indemnity;  and  insists 
that  she  is  entitled  to  the  benefit  of  it,  unless  the  plaintifl^  prove 
that  they  gave  her  notice  before  they  paid  the  debt. '  That  she  was 
bound  to  give  notice  of  her  Intended  defence  has  already  been 
shown;  and  to  remove  all  doiibt  on  these  points, we  refer  to  8 
Wend.  Rep.,  452,  to  ^ow  that  she  was  not  entitled  to  notice. 

To  permit  the  defendajit  to  avail  herself  of  the  plea  of  usury^ 
under  the  circumstances  of  this  case,  would  ,be  to  encourage  the 
erossest  fiuud  and  injustice.  The  plaintifis  paid  the  balance  af  the 
debt  to  Alexander,  in  the  re^lar  discharge  of  their  duty  as  e^eh 
cutors,  without  knowled^  or  notice  of  the  aUeged  usunr.  We 
therefoild  think  that  the  Circuit  Court  erred  in  refusing  the  furst  and 
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second  instructions  prayed'  for  by  the  plaintifb,  and  in  gxanting  Ibe 
instructions  prayed  for  by  the  defendant  Wherefore  the  jiidginent 
of  the  Circuit  Court  is  reversed,  and  the  cause  remanded  for  rarther 
proceedings  to  be  had  therein,  not  inconsistent  with  this  opudion. 

This  cause  came  on*to  be*  heard  on  the  transcript  of  the  record 
ttom  the  Circuit  Court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington;  and  was 
ar^ed  by  counsel.  On  consideration  whereof,  it  is  ordered  and 
adjudged  by  this  Court,  that  the  judgment  of  the  said  Circuit  Court 
in  this  cause  be  and  the  same  is  hereby  reversed  with  costs ;  and 
that  this  cause  be  and  the  same  is  hereby  remarked  to  the  said 
Circuit  Court,  with  directions  to  award  a  venire  facias  de  novo,  and 
for  further  proceedings  to  be  had  therein  in  conformity  to  the 
opinion  of  this  Court. 
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BBirjAMnr  Stoet,  Ar^mhLAnTfW.  Louha  'LnmrosroHiExxouTmci 
OF  Edward  LmHcwTov,  Appxllm* 


Sbid^,  in  Chnioavy  pnolioe,  thooi^  it  it  diflEeraU  in  f^ 
Unioot  no  cseeptkni  to  a  oiMier'f  nport  can  Be  nmStb,  whidli  wmi  not  tekn  bafim  Ail 
r;  tiM  oljea  being  to  Mf0  tini6,«nd  to  fife  him  an  opportnnilf  looo^ 


€i  to  iMonridiT  his  opfadoMb  Aptf^Mgteelinff  tobringin^se^lUBi'lMfiiivllita 
» tlia  nport;  nnkM  tta  r 


t  afterwaidf  except  to  tlia  nport;  nnkM  m  Cooi^  on  niotk)n,  tee  naaon  to  ba  A^ 
)d  widi  the  npoit^  and  rafsr  it  to  the  niaeter  to  WHiaramlne  it,  with  libert^r  to  the 
paitj  to  aMBa  oojectiona  to  it» 

EicepSona  to  the  nport  of  a  mietet  maet  etate^  aifiole  bjaitkla^tfae  paite  of  Aa  npoit 
whioh  are  intended  to  be  eoDoepled  tOb 

EzeepliofM  to  Ae  nport  of  a  aeeeler,  in  Chanoeiy  piooeedinfi^  an  in  Ae  natora  of  a  epeoiel 
danramr,  and  the  partjr  objecting  moat^point  oat  the  erron;  otherwiae,  the  paiti  not  ez- 
oepted  to  will  be  t^Len  ao  admitted. 

In  a  nfiatenoe  to  a  maiil^  ftr  ai^  poTpoae,  the  Older  need  not  paitieiifan^  empower  him  to 
taketpetimoDy,  if  Aeenbjeetniatterieonljtobaaeoectainedb^ovideooe.  And  in  taking 
evidence,  aUhoogfa  Ae  better  plan  ie  to  take  the  answen  in  wnting>  oponwiitlen  inteno- 
getociee,  he  maj  examine  wttneeeeenva  TOCO ;  Ae  paitiee  to  Ae  adt  being  pieeent,  per- 
aonally,  or  bj  cooneel,  and  not  objecting  to  each  a  coona. 

The  tweo^-eiiriith  rale  preembed  for  the  practice  of  Cooite  of  eqoi^  of  Ae  United  SCatae^ 
proTJdea  fcr  bringingwitneaeee  before  the  maeter  for  their  compeneation ;  for  attachmenta; 
fbr  a  contempt,  when  witneeeeerafaee  to  appear  on  a  fubposna:  and  the  laet  clanee  aUowa 
the  examination  of  witneeeee,  ntavoce,  yma  prodoced  in  open  Court  Theeamaia^ 
aona  which  allow  it  to  be  done  in  open  Coor^  permit  it  to.be  done  bj  a  maeter.. 
'  The  aUdwanoe  of  coeta  IB  a  matter  of  prM^ce,  whidi  need  JMt  be  a  part  of  Ae  deene  or 
jodgment  of  Ae  Coort,  although  it  often  ieeo;  ae  Ae  payment  of  coeta  ie,  in  meet  eaaei^ 
made  to  depend  upon  the  riilee ;  and  whim  riilee  do  not  apply,  upon  the  Coortfe  onler  hi 
•  dincting  the  taxatiim  of  coete. 

If  ai^ralehaa  been  madeby  AeDietiictComtof  Loiiiiiana,aboliehing  dianceix  F^- 
tiee  in  that  Coort,  it  ie  a  Tiobtoi  of  thoee  nilee  which  the  Supreme  Court  of  the  United 


Statea  haa  paaeed  to  regolate  the  Coorte  of  eot%  of  the  United  Statee.  Thoee  ralea^ 
an  aa  obfigatoir  on  the  Conite  of  the  United  Statee  in  Looielana,  ae  Hiey  an  mMfi  aO 
other  QotttU  of  Ae  United  Statea:  and  the  only  modificationa  or  addi^one  which  can 


.be  made  by  the  Ciieait  or  Dietrict  Coart8,iae  eiioh  ae  ahall  not  be  inioonin^ent  witl^  Aa 
ralee  paeeoibed.  When  the  ralee  preecribed  by  the  Smfceiya  ponrt  do  not  apply,  thd 
praetioa  of  Ae  Circuit  and  Dietrict  Courts  ehall  be  regukted  by  the  practice  of  die  Kgh 
Cctart  of  ChanceiT  in  England. 

The  Supreme  Court  haa  eaid,  upon  mote  than  one  occaeion*  after  matofe  deliberation  upon 
able  arguments  of  dietingniehed  couneei.agairiet  it,  that  the  Cooiti  of  the  United  Statea 
in  Louisiana  poeeese equity  powen  under  the  Conetitution  and  lawsof  Ae  United  Stalae. 
That  if  there  an  any  laws  in  Louisiana  directing  the  mode  of  procedura  in  equi^ 
caowe,  Aey  an  adopted  by  the  act  of  S6th  May,  1880 ;  and  will  govete  Ae  practice  hi 
the  Coorta  of  the  United  Statee.  But  if  there  are  no  laws  regulating  the  practice  In 
equity  causes,  the  ralee  of  ohanceiy  practice  in  Louisiana,  mean  the  rulee  preecribed  by 
the  Sapreme  Coort  for  Ae  gorertmicnt  of  the  Courte  of  the  United  Statee,  under  Aa 
act  of  Congreoe  of  May  8,  1798. 

Hie  correct  rale  as  to  interest  is,  that  Ae  creditor  ehell  cdculate  Interest,  wheneter  a  pev- 
ment  is  made.  To  this  extent  Ae  payment  is  first  to  be  applied,  and  if  it  exceed  the 
intereet  due,  the  balance  is  to  be  applied  to  diminish  Ae  prindpeL  This  rale  is  eque^y 
applicable,  whether  Ae  debt  be  one  whirh  expresely  dnwe  hiteieet,  or  on  whidi  intereet 
is  gifen  as  damages. 

T|^  mandate  issued  by  the  Supreme  Court,  in  a  ceae  decided  by  the  Comt,  is  to  be  iiit» 
preted  aoooidiiig  Ae  subject  matter ;  and  it  ie  m  no  manner  to  oaoee  injustice.' 

The  general  rale  in  Chancery  proceedings  is,  that  all  perMms  naalerially  interested  in  a 
suit  00^  to  be  partiee  to  it  either  as  plaintifts  or  defimdant^  that  a  eompleto  deene 
may  be  made  bMween  theee  parties.    But  there  an  exceptions  to  Aie  rnle^  and  ooa  of 
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thflm  1%  whfln  a^iow  in  whHpo  to  tiie  ■object  InfttMr  in  GtintioQ  'san  be  mtde^  willk- 
ont  a  penoQ  baling  bii  mtenet  in  ti^  wey  eoneloded  bj  Ibe  decree. 
When  a  complainant  OBiihi  to  biing  befcre  tbe  Cooit  peraooe  wbo  are  neoeineiy  paitiei^ 
battbeobjeetkmdoeenotappeivoQtheiaoeof  tbe  bil^  die  pioptt  mode  tb  takeadtan- 
lafe  of  itiebjpleaand  anewwr.    Tbe  objection  of  misjoinder  of  oomplainanti 


belihA'eidierbjdemQRer,  orontbeaneweroftfiedeftndanla. .  It  ie  too  late  to  vse  n 
foinnal  objection  of  tbe  kind»  fat  tlw  fint  time»  at  tbi  bearing* 

APPEAL  from  tb6  District  Court  of  the  Unitecl  States,  for  the 
eastern  district- of  Louisiana. 

On  the  second  of  March,  1837,  the  following  decree  of  the  Su- 
preme Court  of  the  United  States,  was  produced  in  open  Court,  in 
the  District  Court  of  the  United  States,  for  the  eastern  district  of 
Louisiana.  The  deiuse  had  been  taken  by  Mrs.  Livingston,  executrix, 
by  iappeal  to  the  Sjipreine  Court,  and  the  decree  of  the  District  Court 
reversed.    11  Peters,  351. 

/f  This  cause  camjB  on  to  be  heard  on  the  tfanscript  of  the  record 
jfrom  ttie  District  Cou^  of  the  United  States,  for  the  eastern  district 
of  Louisiana,  and  was  argued  by  counsel  On  consideration  whereof, 
it  i^  ordered,  adjudged,  and  decreed,  that  the^decree  of  the  said  Dis- 
trict Court  dismissing  the  bill  of  the  complainant,  be,  and  the  same  < 
is  hereby,  reversed  and  annulled;  the  court  being  of  opinon  that  the 
transaction  of  the  25th  July,  1802,  between  John  A.  Fort,  Benja- 
min Story,  8  xSl  Edward' Livingston,  was- a  loan  to  the  said  Edward 
Livingston^  secured  by  a  pledge  denominated  an  antecbrisis  in  the 
law  of  Louisiana.  And  it  is  herebV  further  ordered,  adjudged,  and 
de<Sreed,  that  the  cause  be  sent  back  for  further  proceedings  in  the 
Court  below,  with  directions  that  the  cause  be  referred  to  a  master 
to  lidce  an  luxoiint  between  die  parties.  And  it  is  hereby  further 
ordered,  adjudged,  and  decreed,  that  in  taking  said  account,  there  be 
allowed  to  Ubid  defendant  all  advances  ^hich  shall  be  shown  to  have 
been  made  by  him,  or  paid  on  account  of  a  loan  made  to  Edward 
Livingston,  on  the  25th  day  of  July,  in  the  year  1822,  witli  the  inte- 
rest, which  the  said  Eidward  Livingston  agreed  to  pay  of  eighteen 
per  cent  per  annum,  to  be  calculated  upon  cash  advances,  from  the 
time  it  was  made  until  the  5th  of  August,  1823,  and  after  that  time 
at  legal  interest ;  and  further,  that  in  taking  said  account  there  be 
allowed  to  the  defendant  all  reasonable  expenditures  made  by*  the 
defendant^  and  John  A.  Fort,  in  building,  repairing,  and  safe  keep- 
ing of  tfie  property  pledged  by  the  said  Edward  Livingston,  to  se- 
cure the  lean made  to.  him  ^n  the  25th  day  of  July,  1822 ;  and  that 
the  complainant  be  credited  in  such  account  with  aJl  such  sums  as 
the  defendant,  or  John  A.  Tort^'&t  either  of  them,  have  received 
from  the  said  propertv ;  and  that  in  taking  such  account,  the  rents 
and  profits  be  anpliea,  first,  to  the^ajrment  of  the  sums  necessarily 
incurred  in  buildmg  and  repairing':  secondly,  to  the  payment  of  the 
mterest  on  the  sums  which  riiall  appear.to  have  been  advanced  on 
the  ^id  loan,  or  in  the  improvement  of  the  lot :  and,  thirdly,  to  the 
discharge  of  the  principal  of  the  s&id  loan.  Apd  if,  on  talang  sakl 
account,  it  shall  appear  that  there  is  a  balance  due  from  the  complaeiii- 
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ant,  it  is  hereby^further  ordered,  adjudged,  and  decreed,  that  the 
defendant  pay  to  the  complainant  such  balance  within  six  months 
from  the  time  of  entering  die  final  decree  in  the  cause,  and  shall  sur- 
render and  reconvey  the  said  property  to  the  complainant,  or  such 
person  or  persons  as  shall  be  shown  to  be  entitled  to  the  same ;  and 
if  upon  the  takii^  of  said  account,  it  shaU  be  found  that  any  balance 
is  due  from  the  estate  of  the  said  Ekiward  Livingston,  deceased,  to 
the  defendants,  it  is  hereby  further  ordered,  adjudged,  and  decreed, 
that  on  paying;  or  tendering  to  the  defendant  the  sai4  balance,  he 
shall  deUver  tip  the  possession,  and  reconyey  to  the  person  oi:  per- 
sons  who  shall  appear  to  be  entitled  to  the  same,  the  property  so 
pledged  to  secure  the  aforesaid  loan.  And  it  is  further  ordered,  ad- 
judged, and  decreed,  that  in  case  a  balance  shall  be  found » due  to 
the  defendant,  and  shall  not  belaid  within  six  montfiB  after  a  filial 
decree  of  the  Dis^ct  Court  upon  the  masters  report,  then  the  pro- 
perty shall  be  sold,  by  order  of  the  District  Court,  at  such  time  and 
notice  as  the  said  Court  shall  direct ;  and  that  the  prioceeds  be  first 
applied  to  the  payment  of  the  balance  due  the  defendant  y  and  the 
residue  thereof  to  be  paid  to  the  complainant '' 

The  mandate  of  the  Supreme  Court,  conforming  to  this  decree, 
was  filed  in  the  District  ;Court  by  the  counsel  for  Mrs.  LivingstoYi, 
and  by  an  order  of  the  District  Court,  thei  case  was  referred  to  a 
master  in  equity,  Duncan  N.  Hennen,.Esq.,  to  examine  into  and  re- 
port upon  the  account,  according  to  the  principles  and  rules  esta- 
blished on  the  judgment  of  the  Sup^etne  Court. 

Various  proceemngs  took  place  in  ^the  District  Court,  after  the 
order  of  reference  to  the  master  for  an  account. 

The  counsel  for  the  defSend^t  moved  to  strike  from  the  docket, 
the  complainant's  suit;.. because,. 

1.  Edward  Livingston,  the  former  complainant  herein,  departed 
.this  life  on  the  day  of  and  before,  the  hearing  of 
this  cause  in  this  Court  at  the  spriuk  term  thereof,  in  1836. 

2.  1]lie  said  Livin^on  departed  this  life  before  the  making  or 
enrolment  of  the  decree  herein  at  the  spring  term  of.  the  year  1836; 
consequently  the  Court  could  not  then  entertain  any  jurisdiction  of 
the  cause.  . 

3.  This  cause  has  nevetbeen  regularly  revived  in  the  name  of 
the  present  complainant — nor  could  it  be  so  revived  by  the  laws  and 
usages  of  chailcery,  the  complainant  clsdming  as  a  devise^. 

On  the*  18th  of  December,  1837,  the  District  Court,  after  argu- 
ment overruled  this  motion. 

On  the  samef  day,  the  report  of  the  master  was  filed.  This  re- 
port contained,  at  large,  all  the  evidence  produced  before  the  master; 
.  with  an  account,  by  which  a  balance  of  thirty-two  thousand  nine 
himdred  and  fifty-eight  dollars  and  eighteen  cents,  was  foUhd  due 
by  Benjamin  Story,  to  Mrs.  Livingston,  executrix,  on  the.  first  of 
November,  1837. 

On  the  second  of  January,  1838,  exceptions  to  the  master's  report 
were  filed  by  Mr.  Story. 

VoL.Xin.— 2H  46 
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1.  Because  chancery  practice  has  been  abpli^led  hf  a  rule  of  tj^is 
Gpurt,  and«uch  proceeding  is  unknown  to  fne  practice  of  the  Court 

2  The  master  has  erred  lA  not  allowing  to  the  defendmt  the 
thousand  dollars,  witfi  interest,  paid  to  Jtf orae,  or  some  part  thereof! 

3d.  The  master's  report  does  not  show,  that  it  reports  all  the  eri* 
denoe  taken  befoce  the  master. 

^  .4.  The  DQlaster,  in  making  his  estimates  and  calculations,  has 
not  pursued  the  mandate  of  the  Court 

5.  It  appears,  from  the  master's  report,  that  the  stores  were 
rented  from  Noviember  to  November;  and  he  erred  in  assuming  the 
1st  Aprit  as  the  period  of  payment  of  annual  rent 

6.  A  reasonable  allowance  should  have  been  made  to  Story  for 
the  costs  an4  risk  of  collecting  the  renta 

7.  The  master  erred  in  all  his  charges  ag&inst  .the'defeddiant, 
and  failed  to  allow  the  defendant  his  proper  credits. 

These,  exceptions  were  overruled  by  tne  District  Court,  and  the 
Court  decreed  that  Benjamin  Story*  do  pay  to  the  ccHOCiplamant  tibe 
sum  of  thirty-two  thousand  nine  hundred  and  fifty-eight  dolluv  and 
eighteen  cents;  and  that  the  maimer's  report  be,  in  all  other.respeots 
confirmed :  and  that  the  defendant  conform  to  the  decree  of  ttie  Su- 
preme Court  in  iiiis  case. 

A  petition  for  a  rehearing  was  afterwards  presented  to  the  pis- 
tnct  Court,  by  the  counsel  for  ihe  defendant,  which,  after  argument^ 
was  ovemilea;  and  ihe  District  Court  made  die  foUowing  decree; 

<<  The  petition  for  a  rehearing  having  been  oveirruled,  it  is  ordered, 
i&djudgea  and  decreed^  that  the  defendant,  Benjamin  Story,  do  fur- 
ther surrender  and  reconvey  the  property  described  in  the  bill  of 
complaint  as  'all  that  parcel  of  ground  situated  on  ttie  batture  of 
the  suburb  St.  Maiy,  between  Common  and  Gravier  streets,  mea- 
suring ei^ht^-two  hex  fronting  Common  street;  one  hundr^  and 
twenty-ax  /eet,  or  thereabouts,  fronting  Tdhdptoulas  street,  one  hun- 
dred and  forty-six  feet,  or  thereabouts,  nonting  New  Levee  street,  and 
bounded  on  the  other  side  by  the  lot  of  ground  belonging  to  Messrs. 
Livermore,  Morse,  Miller  and  Pierce,  containing  one  hundred  and 
twenty  feet,  or  thereabouts;  together  with  the  buildings,  improve- 
mentSf'and  all  other  appurtenances  to  the  same  in  any  wise'belong- 
ing  or  appertaining,'  to  Louise  Livingston,  widow  and  executrix 
and  deviwe  of  Ed.  Livingston,  deceased,  and  to  Cora  Barton,  dau^- 
ter,  and  fdrced  heir  of  said  £>L  Livingston ;  in  conformity  to  the  de- 
qree  of  the  Supreme  Court  of  the  United  States,  and  to  the  decree 
heretofore  maae  in  pursuance,  thereof  by  this  Court'' 

The  case  having  been  transferred  io  the  Circuit  Court  of  the 
United  States,  for  the  ninth  Circuit,  and  eastern  district  of  Louis- 
iana ;  the  defendant  prosecuted  this  appeal. 

The  case  was  areued  by  Mr.  Crittenden  and  Mr.  Jcmes,  for  the 
appellant;  and  by  Mr.  Ogfden,  and  Mr.  Butler,  with  whom  was  Mr. 
Key,  for  die  appeltee. 

The  counsel  for  the  appellant  stated  that  the  great  object  of  the 


JANUARY  tERM,  1839.  363 

[Storjr  M.  tSVingiUm.] 

appelbint  was  to  firing*  before  the  Court  of  Louisiana;  the  &ct  of 
the  decease  of  Mr.  Livingston,  before  the  decree  of  the  Court  ^mM 
rehired.  They  had  offered  proof  6f  this,  and  it  was  rejected.  A 
supplementary  biQ  wi^  filed  for  the  purpose  of  introducing  this  fact, 
and  this  was  refused  a  hearing  in  the  District  Court,  then  haying 
the  Cause  before  it.  A  mandamus  was  then  asised  of  this  Court, 
for  ihe  purpose  of  havinff  the  matter  presented  in  the  stipplement^iy 
bill  heard,  which  was  refused.     Ii2  Peters,  339. 

It  was  contended  that  the  death  of  Mr.  Livingston^  before  the 
decree  ftom  which  the  appeal  was  orig^ally  taken,  had  made  adl 
the  proceedings  on  that  app^  irregular  and  void;  and  title  case 
ought  now  to  be  open  to  a  re-ezamination  on  all  of  its  merita 

The  right  of  the*  executrix,  after  the  decease  of  the^testater,  was 
to  revive  the  suit.    This  should  have  been  done,  but  she  could  not 

Erosecute  ^n  appeal,  as  she  had  done,  (11  Petors,  351,)  without 
aving  previously  revived  the  suit 

The  question  is,  whether  the  ihandate  of  this  Govirt,  in  the 
appeal  decided  in  1837,  (11  Peters,  351,)  could  be  executed  with- 
out their  being  proper  and  legal  parties  to  the  case.  It  is  admitt^ 
that  the  principles  of  the  case  have  been  settled  in  this  Court;  but 
it  is  claimed  that  Mrs.  Livingston  was  not  &  proper  party  to  ask  for 
an  account,  in  the  Circuit  Court 

Upon  the  death  of  Mr.  Livingston,  there  was  an  entire  suspen- 
sion of  the  contest;  and  the  executrix  had  no  right  to  proceed  in  the 
modQ  sho.  had  proceeded.  She,  as  executrix,  could  not  have  a  right 
to  an  account  of  the  rents  of  the  estate  in  controversy,  after  the  de- 
cease of  the  testator.  The  decree  could  not  have  intended  this. 
The  report  should  haye  staled  the  amount  to  which  Mr.  Liviiflgston 
was  entitled ;  and  the  amount  which  belonged  to  the  devisees  under 
vhe  will.  The  devisees  were,  Mrs.  Livingston^  and  Mrs.  Cofa 
Barton. 

The  Court  have  decreed  that  the  propertjr  shall  be  conveyed  to 
the  persons  entitled  to  it,  ander  the  will  oi  Mr.  Livingston.  The 
oidy  mode  by  which,  this  could  have  been  done  was  by  a  bill  of 
revivor,  showing  who  the  heirs,  or  persons  entitled  were^ 

Advantage  of  the  defect  of  proper  parties,  caif  be  taken  at  any 
time,  when  discovered.  This  is  dearly  a  case  irt  which,  from  want 
of  parties,  the  Comrt  are  to  decree  to  the  personal  representative, 
the  property  of  the  devisees  under  the  wilL 

Mr;  Ogden  and  Mr.  Butler,  for  the  appellee. 

1.  The  merits  pf  this  cause  having  been  fully  disposed  of  by  the 
decree  of  this  Court,  rendered  in  February,  1837,  and  the  mandate 
issued  thereon  requiring  only  the  execution  of  that  decree,  the 
Court  below  was  bound  to  carry  the  decree  into  effect;  and  there- 
fore decided  correctly  in  overruling  the  motion  to  strike  the  cause 
from  the  docket,  and  in  refusing  to  hear  testimony  as  to. the  period 
of  the  death  of  Edward  Livingston.^  The  right  and  capacity  of 
iin.  Livingston,  as  executrix,  to  proceed  in  the  cause,  and  her  title 
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to  recQyer  the  moneys  found  due  from  the  defendant,  are  also  settled 
by  the  mandate. 

2.  Independently  of  the  effect  of  the  mandate^  the  defenduit,  by 
proceeding  in  the  reference,  and  by  not  objecting  to  the  sufficiency 
of  the  revivor  of  the  cause,  until  after  the  reference  was* closed;  was; 
estopped  from  making  any  such  objection. 

3.  The  exceptions  to  the  master's  report,  embraced  in  the  decree 
of  thfe  16th  of  January,  183iS,  were  correctly  overruled. 

4.  The  petition  for  a  rehearing  was  properly  denied ;  and  the  de- 
cree thereon  is  not  the  subject  of  an  S4)peal. 

5.  There  is  no  error  in  the  decrees  appealed  from. 

Mr.  Justice  Watns  delivered  the  opinion  of  the  Court 
This  cause  having  been  before  thiis  Court  at  its  term  in  1837,  it 
was  ttien  decreed,  that  the  decree  of  the  District  Court,  dismissing 
the  bill  of  the  complainant,  should  be  reversed;  that  the  cause 
should  be  sent  back  for  further  proceedings  in  the  Court  below, 
^ith  directions  that  it  should  "be  referred  to  a  master,  to  take  an 
account  between  the  parties.  The  mandate  then  recites  the  prin- 
ciples upon  which  the  account  was  to  be  madej  provide3  the  time 
within  which  any  sum  that  may  be  found  to  be  due  io  either'of  the 
parties  should  be  paid  ^fter  the  entry  of  a  iSnol  decree  in  the  Court 
below ;  directs^  if  a  sum  shall  be  foimd  due  to  the  complainant,  a 
surrender  and  reconveyance  of  the  property  fropi  the  defendant  to 
the  complainant,  or  to  such  person  or  persons  hs  shall  be  shown  en- 
titled to  the  same ;  and  further  orders,  in  the  event  of  a  sum  being 
found  to  be  due  to  the  defendant,  if  it  shall  not  be  paid  within,  six 
months  after  a  final  decree  of  the  District  Court  upon  the  master's 
report,  that  the  property  shall  be  sold  by  order  of  the  District  Court, 
atjsuch  time  and  notice  as  the  Coiurt  shall  direct;  and  that  the  pro- 
ceeds be  first  applied  to  the  payment  of  the  balance  due  the  defend- 
ant, and  that  the  residue  thereof  be  paid  to  the  complainant. 

In  pursuance  of  the  mandate,  the  District  Court  appointed  Duncan 
N.  Hennen  master,  to  examine  into  and-  report  upon  the  account 
according  to  the  rule&and  principles  established  in  the  judgment  of 
this  Court  The  master  was  sworn  in  open  Court,  fitithfully  to  per- 
form the  duties  of  his  appointment  On  the  sune  day  the  master 
ordered  a-meeting  to  be  held  on  the  6th  of  March,  which  was  ad- 
journed to  the  8tn ;  when  be  commenced  the  reference  by  taking 
testimony  in  behalf  of  the' complainant,  and  it  was  adjourned  to  the 
next  day.  .  The  meeting  was  then  adjourned  to  the  84tfi  March, 
when  other  testimony  wa^  taken ;  was  then  adjourned  to  the  1st 
April ;  thence,  on  the  application  of  the  defendant,  was  adjourned 
to  the  15th  April,  and  the  reference  was  closed  the  day  after.  All 
the.  meetinn  were  attended  bv  the  parties ;  the  complainant  being 
repreaentea  by  counsel,  and  the  defendant  having  been  personally 

S resent,  aided  by  counsel    After  these  proceedings  were  had,  the 
efendant's  counsel,  in  November  following,  obtained  an  order  trom 
the  Court  upon  the  cothplainant^  to  show  cause  why  the  ^suit 
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should  not  be  stricken  from  ttie. docket,  the  bill  of  the  complainant 
dismissed,  or  the  suit  abated ;"  which  rule  was  returnable  on  the 
l8t  December.  The  grounds  relied  upon  to  sustain  this  motion 
were,  1.  That  Edward  Livingston,'the  former  complainant,  departed 
this  life  on  day  of  and  before  the  hearing  of  the  cause 

in  this  Court,  at  the  spring  term  thereof  in  1836: 

2.  The  said  Livingston  departed  this  life  before  the  making  or 
enrolment  of  the  decree  at  the  spring  term  of  the  year  1836 ;  conse* 
quently  the  Court  could  not  then  entertain  any  jurisdiction  of  the 
cause. 

3.  This  cause  has  never,  been  regularly  revived  in  the  name  of  the 
present  complainant;  nor  could  it  be  so  reviv^  by  the  laws  and 
usajges  of  chancery  practice,  Mrs.  Livingston  claiming  as  a' devisee. 
This  rule  was  contmued  from  time  to  time  under  sundry  orders  of  the 
Court,  until  the  18th  of  December,  when  the  Court  rejected  and  over- 
rule'i  the  motion.  This  motion  we  have  noticed,  not  only  because  it 
was  a  singular  attempt  to  oust  the  jurisdiction  of  the  Court  over  the 
cause,  after  it  had  been  decided  on  its  merits  in  the  Supreme  Cour^ 
and  the  Court  below  was  acting  under  its  mandate ;  but,  because 
from  the  time  when  it  was  made,  and  when  the  rule  was  granted, 
the  defendant  having  not  before  objected  to  the  reference  to  the 
master,  and  having  joined  in  all  the  proceedings  under  that  refer- 
ence; it  cannot  be  viewed  in  any  other  light  than  an  attempt  to  pre- 
vent the  master's  report  from  being  returned  to  the  Court,  instead 
of  contesting  its  conclusion,  and  the  master's  proceedings  under  the 
mandate,  bv  regular  exceptions.^  It  presents  atL  anomaly  without 
any  parallel  in  the  history  of  chancery  proceedings';  placmg  an  in« 
ferior  tribunal,  kcting  unaer  the  mandate  of  a  superior,  in  the  atti- 
tude of  reversing  the  judgment  of  the  latter— callmg  upon  it  to  dis> 
regard  the  mandate  altogether — to  revoke^its'oWn  proceedings  under 
such  mandate— and,  in  effect,  to  act  in  contradiction  to  the  sole*  au- 
thority by  which  the  District  Court  was  in  possession  of  the  cause. 
But  the  motion  being  overruled,  on  the  same  day  the  master  pre- 
sented his  report  to  the  Court,  which  was  read  ana  filed.  The  fol- 
lowing exceptions  were  then  made  to  the  report  of  the  master  by 
the  defendant : — 

1.  That  chancery  practic^e  has  been  abolished  by  a  rule  of  the 
Court,  and  such  proceeding  is  unknown  to  the  practice  of  the  Court. 

2.  The  master  has  erred  in  not  allowing  to  the  defendant  the 
thousand  dollars,  with  interest,  paid  to  Morse,  or  some  part  thereof. 

3.  The  nutter's  report  does  not  show  that  it  reports  all  the  evi- 
dence taken  before  the  master. 

4.  The  master,  in  making  his  estimates  and  calculations,  has  not 
pursued  the  .nandate  of  the  Court. 

5.  It  appears,  from  the  master's  report,  that  the  stores  were  rented 
from  November  to  November ;  and  he  erred  in  assuming  the  1st  of 
April  as  the  period  of  pajrment  of  annual  rent. 

6.  A  reasonable  allowance  should  have  been  made  to  Story  for 
the  costs  and  risk  of  collecting  rents. 
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7.  The  master  erred  in  aH  his  charges  against  the  clefendant ;  and 
jailed  to  allow  the  defendant  his  proper  credits. 

AU  of  these  exceptions^  except  the  third,  are  irregularly  taken,  and 
might  be  disposed  of  by  us>  without  any  exai)ciination  of  them  in 
connexion  with  the  master's  report.  They  are  too  general ;  indicate 
nothing  but  dissatisfaction  with  the  entire  report ;  and  furnish  no 
specific  grounds,  as  they  should  have  done,  wherein' the  defehd^t 
has  suffered  any  wrong,  or  as  to  which  of  Ms  rights  have  been  dis- 
regarded. Strictly,  in  chancery  practice,  though  it  is  different  in 
some  of  our  states,  no  e^fceptjons  to  a  master's  report  can  be  made, 
which  were  not  taken  before  the  mastet :  the  object  being  to  save 
time,  and  to  give  him  an  opportunity  to  correct  his  errors  or  recon- 
sider  his  opinion.  'Pick.  103.  A  party  neglecting  to  bring  in  obiec- 
tions,  cannot  afterwards  except  to  the  report,  Harr.  Ch.  479 ;  unless 
the  Court,  on  motion,  see  reason  to  be  dissatisfied  with  the  report, 
and  refer  it  to  the  master  to  review  his  report,  with  liberty  to.  the 
party  to  take  objection  to  it.  1  Dick,  290.  Mad(l.  Rep.  340.  555. 
But  without  restricting  exceptions  to  this  course,  we  must  observe, 
that  exceptions  to  a  report  of  a  master  must  state,  article  by  article, 
those  parts  of  the  report  which  are  intended  to  be  excepted  to. 
Exceptions  to  reports  of  masters  in  chancery  are  in  the  nature  of 
a  special  demurrer;  and  the  party  objecting  must  point  out  the  error, 
otherwise  the  part  not  excepted  to  will  be  taken  as  admitted. 
Wilkes  vs.  Rogers,  6  Johns.  566. 

The  Court  directed  the  master  to  amend  hU  report,  so  as  to  state 
that  it  contained  all  the  evidence  given,  under  the  reference,  which 
the  master  did  By  his  certificate ;  and  this  disposes  of  the  defendant's 
third  exception.  To  that  certificate  the  defendant 'jl  counsel  did  not 
object.  In  the  subsequent  proceedings  in  the  Court,  upon  the  report, 
it  was  treated  by  both  parties  as  conclusive  of  the  fact ;  that  all  the 
evidence  had  been  disclosed  in  the  report  as  it  was  originally  made. 
The  ireport  wieis  then  before  the  Court  upon  exceptions  by  th^  de- 
fendant, which  were  argued  by  the  counsel  of  the  respective  par- 
ties ;  and  the  Court  overruled  the  exceptions  on  the  15th  January, 
and  decreed  the  defendant  to  pay  to  the  complainant,  yithin  six 
months  firom  that  day,  thirty-two  thousand  nine  hundred  and  fifty* 
eight  dollars  eighteen  cents,  the  sum  found  by  the  master  to  he  due 
by  the  defendant  to  the  complainant  ^  and  further  <<  decreed  that 
the  master's  report  be  in  all  other  respects  confirmed,  and  that  the 
defendant  conform  to  the  decree  of  the  Supreme  Court  in  the  case." 
After  this  decree  was  made,  the  defendant  filed  a  petition  for  a  re- 
hearing. The  ffroimds  taken  in  the  petition  sore  reasons  against  the 
confirmation  of  the  report  on  account  of  the  Court's  proceedings 
upon  it,  by  which  ^e  defendant  alleges  he  had  been  deprived  af  an 
opportunity  to  except  to  the  report  as  it  had  been  amended.  That 
the  cause  upon  the  report  had  not  been  docketed  regularly  for  trial, 
on  account  of  the  master's  having  taken  testimony  viva  voce,  when 
it  should  have  been  by  depositions^  upon  interro^tories ;  that  the 
Court  in  its  decree  had  not  disposed  of  the  question  of  costs ;  and 
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that  (he  Court  in  ifs  general  direction  to  the  defendant  to  do  aD 
things  direjcted  by  the  mandate  of  the  Supreme  Court,  had  left  it 
uncertain  to  whom  Uie  defendant  was  to  surrender  and  to  convey  the 
property.  The  Court  after  this  petition  had  been  answered  byth^ 
complamanty  heard  an  argument  upon  the  motion.  The  judge  finally 
overruled  the  application  for  a  rehearing ;  and  decreed  that,  the  de- 
fendant should  surrender  and  reconvey  me  property  described  in  the 
bill  of  complaint/ to  Louise  Livhijgstony  widow  and  executrix,  and 
devisee  of  Edward  Livingston,  deceased,  and  to  Cora  Barton, 
daughter  and  forced  heir  of  said  Edward  Ldvingston;  in  conformity 
to  the  decree  of  the  Supreme  Court  of  the  United  States,  and  to  the 
decree  heretofore  made,  in  pursuance  thereof,  by  this  Court  This- 
decree  was  made  on  the  6tfa  February,  1837.  The  cause  is  now 
regularly  before  this  Court,  on  an  appeal  from  the  decree  of  the 
District  Court,  overruling  the  defendant's  exceptions  to  the  master^s 
report,  and  confirming  the  same.  But  before  we  consider  the 
exceptions,  we  think  it  proper  to  notice  the  petition  for  a  rehearing; 
Upon  any  matters  in  that  petition,  not  directly  touching  the  master's 
report,  but  assuming  what  this  Court  did  or  did  not  decide  or  di- 
rect to  be  done  by  its  mandate,  it  is  only  necessary  to  repeat  what 
this  Court  said  in  ex  parte  Story,  12  Peters,  343.  ^  The  merits  of 
the  controversy  were  nnally  decided  by  th^  Court,  and  its  mandate 
to  the  District  Court,  require  only  the  execution  of  its  decree.''  As 
to  the  objection,  that  the  defendant  had. not  an  opportunity  to  ex- 
cept to  the  blaster's  report  as  it  was  amended,  it  is  founded  upon  a 
misconception  of  the  fact,  for  the  defendant's  third  exception,  that 
the  report  did  not  show  that  it  reports  the  evidence,  and  the  Court 
simply  allowed  the  master  to  certify  that  it  did.  If  thif  certificate 
had  not  been  allowed  by  the  Court,  the  exception  could  not  have 
prevailed,  uuiess  the  several  allegations,  that  the  evidence  did  ^  not 
appear  in  the  report,  bad  been  accompanied  by  a  specification  of 
.the  particulars  in  which  it  was  deficient  On  such  an  exception, 
supported  by  the  oath  of  the  party  making  it,  or  without  oath  if  the 
opposite  party  joins  in  the  exception  without  requiring  the  excep- 
tion  to  be  vejrified  by  affidavit,  the  Court  would  call  upon  the  mas- 
ter to  report  the  evidence.  We  have  noticed  this  exception  as  a 
point  of  practice.  The  truth  of  the  exceptions  not  appearing  on  the 
face  of  die  proceedings,  and  not  being  supported  byaffi<mvit  or 
otherwise,  the  Court  cannot  notice  the  ex<it|>tions.  Thompson  t;^. 
O'Daniel,  2  Hawk.  Rep.  307. 

The  next  objection  in  the  petition  for  a  rehearing,  that  the 
master,  under  the  order  of  th^  Court,  did  not  possess  the  power  to 
take  testknony ;  and  that  if  he  did  possess  such  power,  then  it  was 
irregularly  exercised,  because  it  should  have  been  by  depositions 
upon  interrc^iatories';  we  notice  alscx,  aa  points  of  practice,  not  now 
to  be  settled,  but  whidi  have  been  long  since  determined.  In  a 
reierence  to  a  master  for  any  purpose,  the  order  need  not  particu- 
larly empower  him  to  take  testimony,  if  the  subject  matter  is  only 
to  PQ  93ceirtained  by  evidence.    And  in  taking  evidence,  thougn 
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the  better  plan  b  to  take  the  answers  in  writmg,  upon  written  inter- 
rogatories ;  He  may  examine  witnesses  yiva  Toce^  the  parties  to  the 
smt  being  present,  personelly  or  by  counsel,  not  objectmg  to  such  a 
course,^(as  was  the  case  in  this  instance,)  and  joining  in  the  exam- 
ination. Such  is  the  general  rule  in  chancerjr.  In  many,  if  not  in 
most  of  the  states  in  this  Union,  however,  it  is  the  practice  for  the 
master  to  examine  witnesses  yiira  voce,  and  to  take  down  their  an- 
swers in  writing.  But  the  objectipa  in  both  its  parts  is  answered 
and  OTiBrrul^  by  the  twenty-eighth  rule  of  practice  for  the  Courts 
of  Ekjuity  of  the  United  States.  That  rule  provides  for  bringing 
witnesses  before  the  master,  for  their  compensation,  for  an  attachment 
&r  a'  contempt,  when  a  witness  refuses  to  appear  upon  subpoena ; 
and  the  last  clause^of  it,  aftowing  the  examination  of  witnesses  viva 
voce,  when  produced  in  open  Coiut.  We  think  the  same  reasons 
whidi  fUlow  it  to  be  done  in  open  Court,  permit  it  to  be  done  by  a 
master.  But  it  is  said,  the  decree  of  the  District  Court  does  not 
provide  for  the  payment  of  costs.  This  too,  is  a  point  of  practice, 
which  we  remark  need  not  be  a  part  of  the  decree  or  judgment, 
'  though  it  often  is  so;  as  the  payment  of  them  in  most  cases  depends 
upon  rules,  and  when  rules  do  not  apply,  upon  the  Court's  order,  in 
directing  the  taxation  of  coists. 

We  now  proceed  to  examine  the  exceptions  taken  by  the  defend- 
ant to  the  master's  report  The  first, "  That  chancery  practice  has 
been  abolished  by^  a  rule  uf  the  District  Court  of  Louisiana,  and 
that  such  proceeilmg  is  unknown  to  the  practice  of  the  Court,''  is 
not  an  exception  to  the  report,  but  a  denial  of  the  propriety  of  the 
reference,  to  the  master:  also,  of  the  Court's  autnonty  to*  make 
such  a  reference  under  the  mandate,  and  involves  the  assertion  that 
the  rule,  if  any  such  exist,  may  control  the  mandate  and  set  it  aside 
as  a  nullity.  No  such  rule  appears  in  the  record.  If  any  sudi 
exist,  it  certainly  was  disregarded  in  this  instance,  (as  it  should  be 
in  every  other  by  the  Court,)  or  was  not  deemed  applicable  to  a  case 
like  thd  one  before  it*  We  think  the  occasion,  however,  a  proper 
one  for  this  Court  to  remark,  if  any  such  rule  has  been  made  by  the 
District  Court  in  Louisiana,  that  it  is  in  violation  of  those  rules  which 
the  Supreme  Court  of  the  United  States  has  passed  to  regulate  the 
practice  in  the  Courts  of  E^juity  of  the  United  States.  Tney  are  as 
obligatory  upon  the  Courts  of  the  United  States  in  Louisiana,  as 
they  are  upon  all  other  United  States  CoUrts;  and  the  only  mooifi- 
cations  or  additions  which  can  be  made  in  them  by  the  Circuit'  or 
District  Courts,  are  such  as  shall  not  be  inconsistent  with  the  rules 
prescribed.  Where  the  rules  prescribed  by  the  Supreme  Court  to  the 
Circuit  Courts  do  not  apply,  the  practice  of  the  Circuit  and  District 
Courts  shall  be  regulated  by  the  practice  of  the  High  Court  of  Chan- 
cery in  England.  The  parties  to'  suits  in  Louisiana  have  a  right  to 
the  benefit  of  them ;  nor  can  they  be  denied  by  any  rule  or  order, 
without  causing  delays,  producing  unnecessary  and  oppressive  ex- 
penses, and  in  the  greater  number  of  instances,  an  entire  denial  of 
equitable  righta.  Tttia  Gouit  haa  said  upon  mcure  than  one  occasiom 
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after  mature  deliberation  upon  able  arguments  of  distinguished 
counsel  against  it,  that  the  Courts  of  the  United  States  in  Liouisiana 
possess  equity  powers  under  the  Constitution  and  laws  of  the  United 
States :  that  if  there  are  any  laws  in  Louisiana  directing  the 
mode  of  procedure  in  equity  causes,  they  are  adopted  by  the  act  of 
the  26th  May 9 18249  and  will  govern  Uie  practice  in  the  Courts  of 
the  United  States.  9  Peters,  657.  But  if  there  are  no  laws  regulating 
the  practice  in  equity  causes,  we  repeat  what  was  said  at  the  last 
term  of  this  Court,  in  ex  parte  Poultney  vs.  The  City  of  La  Fayette, 
12  Peters,  474,  ^<  That  the  rules  of  chancery  practice  in  Louisiana, 
mean  the  rules  prescribed  by  this  Court  for  the  government  of  the 
Courts  of  the  United  States,  imder  the  act  of  Congress  of  May  8th, 
1792,  chapter  137,  section  2.  These  rules  recognise  the  appointment 
of  a  master*:  the  Court  below  in  making  this  reference,  acted  undet 
them,  and  the  mandate,  and  it  could  not^  therefore;  sustain  the  ex- 
ception to  the  master's  report.  On  the  second  exception,  we  need 
only  remark,  that  the  master  apprehended  rightly  the  decision  and 
mandate  of  the  Court  The  payment  to  Morsie  by  the  defendant 
was  not  considered  an  expenditure  on  account  of  the  property,  nor 
on  account  of  Livmgston.  It  was  intended  to  be  excluded  firom 
the  credits  to  which  ti^e  defendani  was  entitled. 

The  third  exception  has  been  already  disposed  oil  It  was  only  a 
permission  to  the  master  to  certify  that  his  report  coatained  all  the 
evidence  taken  under  the  reference. 

The  fourth  and  seventh  exceptions,  on  account  of  their  generality 
and  indefinitencss,  may  be  considered  in  connexion.  The  first  of 
them  is,  that  the  master,  in  making  his  estimates  and  calculations,  has 
not  pursued  the  mandate  of  the  CouK ;  and  the  seventh 'is,  that  the 
master  erred  in  all  his  charges  against  the  defendant,  and. failed  to 
idlow  the  defendi^nt  his  proper  credits.  In  what  particular  the  mian- 
date  has  not  been  pursued,  is  not  stated.  It  is  a  general  objection 
to  the  whole  report,  imputing  to  the  master  a  misconception  of  the 
principles  upon  which  the  account  was  to  be  taken ;  and  amounts 
to  this,  that  if  the  Court  shall  see  upon  the  face  of  the  report 
and  the  master's  proceedings,  error  against  the  defendant,  it  will 
correct  it,  though  no  exception  has  been  filed.  In  this  view  of  it, 
the  defendant  shall  be  protected,  if  the  Court  shall  detect  error  in 
the  report  As  to  error  in  charges,  and  a  denial  of  proper  credits  to 
the  defendant,  we  remark,  that  without  some  specification  of  erro- 
neous charffe,  aiid  of  disaUowed  credit,  it  is  impossible  to  determine 
what  the  defendant  objects  to  as  a  charge,  or  claims  as  a  credit. 
Was  any  credit  refused  which  was  claimed,  except  that  of  the  $  lt)00 
to  Morse  ?  That,  we  have  said,  was  rightly  refused.  Was  he  not 
allowed  all  other  credits  on  the  general  account  of  expenditures? 
Did  the  defendant,  whilst  the  reference  was  in  progress,  or  after  the 
report  upon  it  was  made,  claim  any  credit  by  the  exhibition  of  any 
account?  Did  he  ask  to  introduce  any  evidence  to  the  master  in 
support  of  any  credit  ?  Did  he  claim  any  other  credit  than  such  as 
are  to  be  found  in  the  account,  giving,  on  his  own  oath,  a  statement 
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of  his  expenditures,  and  of  the  rents  of  the  property,  from  10th 
August,  1822,  to  the  26th  January,  1829?  Nothing  of  the  kind  ap- 
pears. On  the  contrary,  there  is  in  the  report,  a  statement  by  the 
master,  which  is  conclusive  of  the*  fact,  as  it  has  not  been  denied, 
that  the  defendant,  though  repeatedly  called  upon,  and  after  having 
repeatedly  promised  to  give  an  account,  and  having  had  five  weel^ 
to  furnish  it,  refused  to  give  any  account. 

The  parties  were  summoned  to  the  reference,  by  the  master,  on  the 
6th  of  March.  On  the  8th,  the  defendant.  Story,  appeared  in  per- 
son, accompanied  by  counsel.  Upon  his  suggestion^  however,  that 
one  of  his  counsel  was  absent  from  the  city,  and  that  be  had  been 
so  much  occupied  as  nott  to  have  had  leisure  to  complete  his  account, 
with  his  request  that  the  hearing  should  be  postponed,  though  it  was 
opposed  by  the  complainant's  counsel,  the  rnaster  adjourned  the  re- 
ference to  give  the  defendant  time  tb  furnish  hisaccoimt,  and  tosur- 
c^atg^  the  accpunt  of  the  expenditures  and  rents  up  to  the  last  of 
Januairy,  1829.  The  right  to  correct  any  errors  in  that  account  was 
"conceded  to  him,  the  account  was  given  in  evidence  subject  to  such 
concession.  Twp  witnesses  were  then  swc^rn  on  the  part  of  the 
complainant,  without  objection,  and  -  wer6  examined  by  both 
parties.  The. meeting  was  then  adjourned  to  the  next  cfay,  the 
parties  again  .attended,  but  the  witnesses  who  had  been  summoned 
not  being  present,  the  defendant  again  suggest^  the  propriety  of 
adjourning  for  a  few  days,  when  he  should  be  ready  to  present  his 
account,  which  he  had  almost  ready.  It  was  assented  to.  The  meet* 
ingwas  adjourned  to  the  24th  of  March. ,  On  that  day,  the  parties 
appeared  before  the  master,  a  witness  was  examined  on  the  part  of 
the  complainant,  and  the  defendant  again  decljared  he  had  been  pre- 
vented by  important  business  from  completing  his  account ;  and  he 
requested  si  little  more  time  to  make  it  complete.  The  complainant's 
counsel  consented  to  an  adjoumtn^ht  to  the  5th  of  April.  On  that 
day,  the  defendant  again  requested  £iirther  time ;  the  case  was  con- 
tinued to  the  15th  of  April,  and^en  the  defendant  said,  he  did  not  in- 
tend to  furnish  any  account;  but  urged,  that  as  the  account  of  expen- 
ditures and  rents  up  to  the  last  of  January,  1829,  had  been  received 
as  evidence„that  it  must  be  considered  as  conclusive  of  the  expendi- 
tures which  had  been  made  on  account  of  the  property.  This  was 
allowed  to  be  correct  We  have  then  the  refusal  of  the  defendant  to 
furnish  an  accoimt,  and  proof  that  he  did  not  claim  any  other  credit 
than  those  in  that  account  With  what  propriety  can  a  denial  of 
credits  be  urged  as  an  exception  to  the  report  ?  The  defendant  was 
ihe  only  person  who  could  nimish  an  account  of  the  credits  to  which 
he  supposed  himsetf  to  be  entitled.  He  refused  to  do  so.  To  allow 
him  to  say,  there  is  error  in  the  report  in  this  respect,  would  permit 
him  to  take  advantage  of  his  own  wrong,  and  to  defeat  the  com- 
plainant's right  by  artifice.  Nor  is  the  account  of  expenditures  and 
receipts  up  to  the  last  of  January,  1829,  now  examinable,  (except 
as  to  mere  errors  in  computation,)  either  as  regards  the  principal 
or  interest ;  the  defendant  being  concluded  by  hU  admission  of  it. 
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when  he  claimed  the  expenditures  as  a  set-off  against  his  own  state- 
ment of  the  rents. 

What  has  been  said  of  the  fourth  and  seventh  exceptions  applies 
to  the. fifths  which  is,  that  a  reasonable  allowance  should  have  oeen 
made  to  the  defendant  for  the  costs  and  risk  of  collecting  the  rents. 
If  under  the  mandate^  any  such  allowance  could  be  made,  the  dsdm 
for  it  should  have  been  presented  to  the  master  supported  by  evi- 
dence of  what  was  the  customary  compensation  for  such  services, 
if  the  service  is  not  compensated  by  a  law  of  Louisiana.  A  mere 
claim  for  a  reasonable  allowance  cannot  give  a  right  to  any,  and  of 
course  is  no  valid  exception  to  the  report  It  is  the  case  of  a  party 
before  a  master,  who  merely  claims  for  general  expenses,  without 
stating  particulars.  Under  such  a  claim  he  will  be  allowed  nothing. 
Methodist  Episc.  Gh.  vs.  Jacques,  3  Johiis.  Ch.  81. 

Six  of  the  exceptions  having  been  disposed  of,  the.  seventh  only 
remains  to  be  considered.  It  is,  ^<  that  it  appears  from  the  master^s 
report^  that  the  stores  were  rented  from  November  to  November,, 
and  he  erred  in  assuming  the  1st  April  as  the  period  Of  payment  of 
annual  rent^'^  It  was  said  in  argument,  that  computing  the  payment 
of  annual  rent  in  extinguishment  of  the  defendant's  debt,  on  the  1st 
April,  is  in  effect  to  deprive  him  of  interest  for  a  part  of  the  year,  as 
the  aggregate  of  the  rent  was  not  in  fact  received;  that  it  is  to 
allow  interest  upon  rents  and  profits,  contrary  to  the  mandate,  and 
established  decisions.  This  would  certainly  be  so  if  the  rent  had 
only  be^n  received  at  the  end  of  the  year.  But  if  the  rents  were 
payable  at  intervals  in  the  year,  and  were  actually  so  received ;  and 
if  the  half,  or  any  other  portion  of  the  ascertained  annual  rent  shall 
extinguish  the  interest  upon  the  debt  when, it  was  received^  and 
reduce  the  principal ;  why  should  the  whole  debt  continue.to  draw 
interest  ?  Surely,  to  allow  this  would  be  to  vary  the  obligations  of 
these  parties  to  each  other,  differently  from  what  would  be  their 
respective  rights  in  any  other  case  of  a  debt  drawing'  interest  upon 
which  a  payment  had  been  made,  which  paid  the  interest  and  part' 
of -the  pnncipal.  Is  there  any  difference  m  the  effect  of  a  pa3rment, 
whether  made  in  person  by  the  debtor,  or  if  it  arises  from  the  income 
of  "his  property?  The' correct  rule  in  general  is,  that  the  creditor 
shall  calculate  interest  whenever  a  payment  is  made;  To  this 
interest  the  payment  is  first  to  be  applied;  and  if  it* exceed  the 
interest  due,  the  balance  is  to  be  applied  to  diminish  the  principal 
If  the  pavment  &11  short  of  the  interest,  the  balance  of  mterest  is  not 
to  be  added  to  the  principal  s6  as  to  produce  interest.  This  rule  is 
equally  applicable  whether  the  debt  be  one  which  expressly  draws 
interest,  or  on  which  interest  is  given  in  the  name  of  damages. 
Smith  v^.  Shaw's  adminrs.,  ?  Wash.  C.  C.  Rep.  167.  3  Cowen, 
Note  A.  87.  This  then  be  Jig  the  rule,  if  the  fact  is  probable  in  this 
case  that  the  income  of  the  property  received  at  any  time  in  the 
^course  of.  the  year  did  pay  interest  and  a  part  of  principal,  the  de- 
fendant cannot  complain ;  he  being  the  receiver^  the  money,  and 
refusmg  to  give  any  account  of  the  aggregfate,  or  its  parts  when  re- 
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edited,  tf  the  .maater  has  taken  a  dale  for  the  computation  of  the  ag- 
Bite  rent  as  payment  which  places  the  parties  upon  an  equality. 


ies,  the  mandate  does  not  restrict  the  nght  of  the  complainant 
to.  a  credit  fax  Uie  aggn^ate  of  the  rent  at  the  end  of  the  year.  It 
d^  not  allow  interest  upon  the  rent,  but  directs  the  rents' to  be  ap- 
pUed  to  the  payment  of  the  sums  incurred  in  building  and  repairing; 
secdndly,  to  the  interest  on  the  sums  which  have  been  advanced  on 
the  loan,  or  in  the  improvement  of  the  lot;  and,  thirdly,  to  the 
discharge  of  Uie  principal  of  the  loan.  The  fair  inference  from  the 
nlence  of  the  mandate  as -to  the  time  when  the  rents  are  to  be 
credited  is,  Aat  they  are  to  be  so  when  they  are  received  if  the  in- 
tereiait  and  part  of  thie  principal  are.  paid.  This  is  the  general  rule  for 
the  application  of  payments,  and  is  the  rule  of  equity  which  does 
substantial  justice.  What  then  is  the  case  of  the  defendant  in  this 
particular  ?  He  has  a  debt  drawing  five  pe#  centum  interest,  yield- 
mg  annually  $1135  55,  and  is  in  possession  of  the  property  of  the 
complainant,  giving  a  rent  annually,  after  deducting  8700  for  repairs 
and  taxes,  of  SSObO.  But,  it  may  be  asked,  by  what  means  or  evi- 
dence did  the  master  ascertain  the  amount  of  rents,  and  that  they 
w:ere  paid  at  such  times,  and  in  such  amounts,  as  fo-justify  the  com- 
putation of  the  annual  aggregate  as  a  pa3rment  before  the  expiration 
of  the  year^?  First,  he  must  have  known  Uiat  leases  of  houses  are 
not  made,  either  in  Louisiana  or  elsewhere,  for  the  payment  of  the 
eiftire  rent'  at  the  end  of  the  year ;'  next,  he  had  an  account  made  by 
the  defendant,  verified  by  his  oath,  shbwiilg4hat  for  seven  years  the 
rents  of  this  property  were  received  by  him,  prbTcipally  in  monthly 
payments;  in  th'e  yeso:  1828  altogether  so;  and  then,  at  intervals 
of  twO)  three,  or  four  mondis,  in  sums  over  seventeen  himdred  dol- 
lars up  to  three  thousand.  The  rents  received  in  January  and  Feb- 
ruary, 1828,  exceeded  the  amount  of  interest  upon  the  principal 
debt 'or  loan  by  six  hundr^  dollars.  .The  rent  in' that  account, 
received  on  the  26th'  ^nuary-,  182&,  was  S950,  and  the  account 
states  a  thousand^as  due  on  the  1st  of  Fe'Bruary,  1829.  The  amount 
of  the  annual  rent  the  mastcir  ascerteined  from  the  tenants,  who  were 
witnesses  before  him,  not  to  be  less  than  eight  thousand  dollars. 
Let  it  be  remembered  ihat  the  question  no v^  is  not  whether  the  de- 
fendant shaU  pay  interest  upon  rents  and  profits,  but  the  time  when 
'h^  l^all  credit  a  payment  upon  the  debt  which  discharges  the  in- 
terest tod  a  part  of  the  principal  His  debt  was  carrying  interest, 
and  therefore  his  receiving  the  rents  of  the  property  at  any  time  in 
a  sum  sufficient  to  pay  the  interest  and  part  of  the  principal,  should 
be  applied  at  the  date  .when  it  was  received.  The  defendant  could 
not  claim  an  exemption  firom  the  operation  of  this  general  rule,  in 
virtue  of  any  relation  between  himself  and  the  complainant,  as 
<^tee,  bailiff,  attorney,  or  agent  of  the  latter ;  who  'was  always 
ready  to  pay  when  called  upon,  who  had  not  mingled^Uie  rents 
with  his  own  money,  and  not  used  it  as  his  own,  or  that  it  had  been 
kept  on  hand  to  abide  the  decree  of  the  Court  If  he  had  been  in 
either  of  these  attitudes,  especially  the  latter,  his  own  oath,  if  not 
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eontroUed  -by  other  tesdmony  and  the  ciiemnstances  of  the  caae, 
▼onld  hfl^ve  entitled .  him  to  a  continue^  accumulation  of  mterest 
iq>on  the  debt,  without  any  credit  of  the  rent^  until  the  final  decree 
had  directed  a  sum  to  be  paid  to  the  complamant  Under  the  cir- 
cumstances of  this  case/ the  defendant  refusing  to  give  any  account, 
yet  admitting  that  he  had  received  the  rents,  at  intMyals^in  the  year; 
when  we  consider  sueh  to  be  the  usual  way  of  renting  houses,  he 
having  agreed  that  the  certificates  ofthe  tenant  should  be  received 
as  evidence  of  the  amount  of  rents  reroectively  -paidhj  them— the 
tenants  having  proved  tEhe  amount  of  the  annual  rent  of  the  pre* 
mises-^we  conclude  that  the  master  did  ri^ht.in  assuming  an  inters 
mediate  point  in  the  year  for  the  computation  of  the  annual  amount 
of  rent,  in  the  abseiioe  of  all  proof  when  its  parts  were  paid ;  *and 
that  it  was  the^rest  way  of  carrying  out  the  substimtial  intendon 
of  the  mandate  of  this  Court  But  suppope,  as  was  urged. in  aiga^ 
ment,  that  the  mandate  had  directed  ah  itnnual  applicatioB  of  the  rent 
of  the  premises  to  the  payment  of  the  debt,  of  the  defendant,  with- 
out specifying  that  the  mterest  was  to  be  calculated  to  a  date  con- 
temporanepus  widi  the  last  payment  of  the  rent,  and  the  debt  was 
one  carrying  interest  de  die  in  diemr  The  mandate  could  only  be 
executed  according  to  the  general  rule  in  the  case  of  such  a  deb^by 
making  ev^  receipt  for  rmt,  in  dischar^  first  of  the  interest,  then 
of  die  prindpaL  Raphael  «»•  Boehm,  11  Vesey,  91.  The  mandate 
is  to  be  interpreted  according  to  the  subject  matter  to  which  ft  has 
been  applied,  and  not  in. a  manner  to  cause  injustice. 

This  IS  not  like  the  ease  of  a  decree  directing  annual  renti^  with 
the  view  of  compounding  interest  Thequesdon  now  under  considera- 
don  has  been  ruled  as  it  is  now  decided,  in  Bennington  v$.  Harwood, 
1  Turner  and  Russell,  Ch.  Rep.  477,  a  caw  upon  a  master's  report  of 
an  account,,  under  a  decree  thiat  die  master  should  set  an  annual 
value  by  way  of  rent  upon  the  premises,  the  mortgagee-being  in 
possession;  the  master  of  the  rolls  decided,  that  a  mortgagee  can 
never  receive  more  thaun  his  principal  and  interest;  and  says,  <<now 
if  in  the  early  part  of  the  year  a  payment  is  made  to  him,*  exceed- 
ing the  interest  which  is  then  due,  and  he  is  nevertheless  allowed 
interest  on  the  whole  of  his  principal  down  to  the  end  of  the  year, 
what  is  the  profit  which  he  mrives  from  his  mortgage,  in  the  mter- 
val  between  the  date  of  that  payment,  <and  the  date  of  the  annual 
rent?  It  b  clear  (hat  a  part  of  his  principal  has  been  repaid  to  him, 
and  yet  he  receives  interest  upon  the  whole  of  it :  in  other  words, 
he  gets  more  than  five  per  cent  on  the  sum  for  which  he  is  actually 
a  creditor.  Suppose  that  die  sum  paid  to  Ekulon  on  the  2d  Feb- 
ruary had  been  equal  to  thu  whole  of  the  £500,  with  the  arrears  of 
interest  calculated  to  that  day,  would  he  have  been  endded  to  inte- 
rest up  tp  the  5th  of  July?  Is  it  possible  that  such  should  be  the 
effect  of  a  direcdon  to  make  annual  rents?  The  sums  which  a 
mortgagee  in  possession  receives  in  respect  of  the  mortgaged  pre- 
mises, at' times  intermediate  between  the  dates  of  the  annual  rents, 
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muAt  be  applied,  when  they  exceed  interest,  to  the  reduction  of  the 
principal;  and  in  the  present  case,  that  course  is  clearly  prescribed, 
by  the  very  words  of  the  decree.**  Now  what  was  we  decree  in 
BBnnington  vs.  Harwood?  It  was  the  usual  decree  against  a  mort- 
gagee in  possession,  contsining  the  common  directions,  that  the  mas- 
ter should  tax  him  the  costs,  of  suit,  and  so-  set  an  annual  value  by 
way  of  rent  upon  the  premises,  with  further  directions  that  the 
-sums  received  in  February  1805,  were  to  be  applied  forthwith,  first 
to  the  discharge  of  the  then  existing  arrear  of  interest,  and  next  to 
the  diminution  of  the  principal,  llie  master  made  the  rest  on  the 
5th  July,  instead,  of  doing  so  in  February;  and  the  counsel  con- 
tended in  that  case-^-as  counsel  havedone  in  this — that  a  direction 
for  annual  rents,  excludes  all  rents  which  are  not  annual.  But  that 
position  was  not  jBustained  by  the  master  of  the  rolls,  on  general 
priticiples,  though  he  concludes  by  saying  in  the  present  case,  ^<that 
eoui'se  is  clearly  prescribed  by  the  words  of  the  decree."  The  de- 
fendant here  is  substantially  a  mortgagee  in  possession,  having  a 
debt  due  to  him,  carrying  interest  de  die  in  diem ;  and  must  abide 
the  general  rule  for  tne  fLpplication  of  payments  to  it 

This  then  is  not  a  case  in  which  the  defendant  has  been  deprived 
of  a  day's  interest  by  the  master^s  report,  nor  one  in  which  interest 
has  been  allowed  upon  rents,  and  profits;  but  a  case  in. which  the 
appUcation  of  a  sum  received  by  the  creditor,  is  made  to  prevent 
his  whole  debt  from  (flawing  interest  after  a  part  of  it  was  probably 
paid.  Of  this  there  is  a  violent  presumption.  The  general  prin- 
ciple is,  as  it  was  ruled  in  Breckenridge  vs.  Brooks,  2  A.  R.  Mar- 
s^l,  341,  that  a  mortgagee  in  possession  is  not  to  pay  interest  upon 
r«ints;^  t^ut  jBis  the  Chief  Justj^  said  in  that  case,  ^<  We  will  not  say 
there  may  not  be  special  circumstances  which  would  justify  allow- 
.ing  interest  upon  rents  received  by  a  mortgagee.  We  lay  in  this, 
that  whenever  a  mortgagee  in  possession,  having  a  debt  due  to  him, 
carrying  interest  de  die  in  diem,  shall  collect  an  amount  of  rent, 
whicli  will  extinguish  the  interest  and  a  part  of  the  principal,  that 
he  is  bound  so  to  apply  it.''  In  Fenwi^k  vs.  Macey 's  executors,  1  Dana 
Rep.  386,  rents  received  by  a  mortgagee  were  directed  to  be  ap- 
pUM  as  ^ey  accrued,  to  keep  down  the  interest.  In  Reed  vs.  Laiis- 
dale.  Hard.  7,  it  was  ruled  that  the  equitable  rule  in  redeeming  #hen 
the  mortgagee  is  in  pc^ssessien,  is  to  charge  the  prefitspf  the  mort- 
gaged property  against  the  principal  and  interest*  , 
V  Havmg  thus  disposed  of  the  exceptions  to  the  report,  and  con- 
sidered theprmcipal  argument  of  counsel  against  its  confirmatioh, 
we  remark,  that  there  is  nothing  on  the  face  of  the  report  adverse 
from  the  defendant's  rights  which  shoxdd  c^use  it  to  be  set  aside. 
Even  with  the  f  computation  of  the  rents  as  a  credit  on  the  1st 
April,  he  is  still  a  gainer;  fi)r  the  diQferepca  between  the  calculation 
so  ma46»  ^^'i  vrhat  would  have  been  the  amount  he:  would  have  re-, 
eeived  if  the  rents  ha4  been  credited  on  the  1st  Novembei,  is  more 
than  compensated  by  the  i^  pf  large  sums  oC  money  received  by 
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him  as  rent,  after  the  total  extinguishment  of  his  debt  "The  com* 
plainanty  however,  took  no  exception  to  the  report ;  and  it  must  stand 
good  against  her. 

We  notice  in  conclusion  an  objection  to  ^e  report  urged  in  .the 
defendant's  petition  for  a  rehearing,  and  in  the  argument  of  the  case. 
It  is,  that  the  decree  of  the  Court  below  is  inconclusive  as  to  whom 
the  property  is  to  be  reconveyed.  This  is  not  an  objection  which 
the  defendant  can  be  permitted  io  urge.  When  he  shall  obey  the 
decree  in  reconveying  and  surrendering  the  property,  his  responsi- 
bility will  be  at  an  end.  As  to  the  defendant,  the  decree  of  the 
Court  is  conclusive  against  all  persons  who  may  legally  claim  from 
him  any  interest  on  £e  property  as  devisee  or  heir  of  Edward  Li- 
vingston. As  to  those,  the  law  of  Liouisiana  fixes  their  resfjeotive 
rights,  and  upon  those  rights,  this  Court  has  not,  n6r  does  it  intend 
to.  adjudicate  in'this  cause.  The  general  rule  certainly  is,  that  all 
persons  materially  interested  in  a  iniit,  ought  to  be  parties  to^  it, 
either  as  plaintifis  or  defendants, that  a  complete  decree  maybe 
made  between  those  parties.  Caldwell  v«.  Taggart,  4  Peters,  190. 
But  there  are  exceptions  to  this  rule,  and  one  of  these  is,  where  a 
decree;  in  telation  to  the  subject  matter  of  litigation  can  be  made, 
without  a  person  .who  has  an  interest,  having  that  interest  in  any 
way  concluded  by  the  decicee.  Bailey  t^.  Inglee,  2  Paige,  122. 
See  also,  Jojr  and  Wurts,  Wash.  C.  C.  R.  577 ;  where  the  rule  is 
comprehensively  expressed,  in  respect  to  active  and  passive  parties; 
and  where  a  party  is  not  amenable  to  the  process  of  the  Court  or 
where  no  beneficial  purpose  is  to  be  effected,  oy  making  him  a  party, 
such  interest  must  be  a  right  in  the  subject  of  controversy  whidi 
may  be  affected  by  a  decree  m  the  suit.  Such  is  tHe  case  as  to 
Cora  Barton,,  in  this  cause.  The  subject  matter  is  to 'obtain,  from 
the  defendant  money  decreed  to  be  due  to  Edward  Livingston,  and 
the  surrender  and  reconveyance  of  iproperty  forming  a  part  of  the  real 
estate  of  Edward  Livingston.  After  his  death,  his  widow,  as  execu- 
trix, was  made  a  party  to  the  bill ;  and  the  decree  in  that  suit,  cannot 
in  any  way  determine  the  rights  of  Cora  Bartoi:^  in  her  fiither's  es- 
tatcr  Besides  if  there  was  any  force  in  the  objection  it  comes  too 
late,  for  where  a  complamant  omits  to  bring  before  the  Court  per- 
sons who  are  necessary  parties,  but  the  objection  does  not  appesgr 
upon  the  face  of  the  biU,  the  proper  mode  to  take  advantage  of  it, 
is  by  plea  or  answer.  If  the  objection  appears  on  the  face  of  tne 
bill,  the  defendant  may  demur.  Mitchell  vs,  Lenox,  2  Paige,  280. 
The  objection  of  a  misjoinder  of  complainants  should  be  taken 
either  by  demurrers  or  in  the  answer  of  the  defendants:  it  is  too 
late  to  urge  a  formal  objection  of  this,  kind  for  the  first  time  at 
the  hearing.  Trustees  of  Watertown  vs.  Cowen,  4  Pdige,  510. 
So  also,  it  was  ruled  in  3  Paige,  222.  We  might  crowd  this 
opinion  with  decisions  to  the  same  point,  from  the  EnglLsh  and 
i^erican  chancery  reporters.  But  further  the  objection  cannot 
prevail,  for  it  does  not  diow  that  the  process  of  the  Court  could 
reach  Cora  Barton.    In  Mallow  vs.  Hinde,  12  Wheaton,  193;  it  Waa 
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ruledy  that  wherever  the  case  may  be  completely  decided  as  between 
the  litigant  parties,  an  interest  existing  in  some  other  person  whom  the 
process  of  the  Gom't  cannot  reach,  as  if  such  person  be  a  resident 
of  another  state,  will  not  prevent  a  decree  upon  the  merits.  And, 
in  the  same  case,  it  was  decided,  where  an  eq^uity  cause  may  be 
finally  decided  as  between  the  parties  litigant,  without  bringing 
others  before  the  Court  who  would  generally  speaking  be  necessary 
parties,  such  parties  may  be  dispensed  with  in  the  Circuit  Court, 
if  its  process  cannot  reach  them ;  as  if  they  are  citizens  of  another 
state.  But  when  the  rights  of  those  not  before  the  Court  are  inse- 
parably connected  with  the  claim  of  the  parties  in  the  suit;  the  pecu- 
liar constitution  of  the  Circuit  .Court  is  no  ground  for  dispendng 
with  such  parties.  12  Wheato;  194.  In  whatever  point  of  view 
therefore  the  objection  is  con^ered,  whether  as  to  the  interest  of 
Cora  Barton  in  the  suit^  the  time  when  the  objection  has  been  made, 
or  the  manner  in  which  it  is  made,  in  not  showing  that  the  process 
of  the  Court  could  have  reached  her,  is  of  no  moment  ir  this  case. 

This  Court,  in  regard  to  her,  only  directs  her  name  to  be  inserted 
in  the  reconveyance,  it  having  been  ascertained  by  the  master  that 
flhais  a  forced  heir  of  Edward  Livingston,  and  that  fact  being  ad- 
mitted by  the  defendant,  and  the  admission  of  its  correctness  being 
the  foundation  of  his  objection.  The  <lecree  of  the  Court  below 
affirming  the  master's  report,  and  directing  a  reconveyance  of  the 
property,  is  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States,  for  the  eastern  district 
of  LfOmsi^a,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  ordered,  adjudged,  and  decreed  by  this  Court,  that  the 
decree  of  the  said  Circuit  Court,  in  this  cause,  affirming  the  master's 
report  be,  and  the  same  is  hereby,  affirmed.  And  this  Court  doth 
order,  adjudge,  and  decree  that  the^  defendant  do,  on  or  before  the 
tenth  day  of  the  ensuing  term  of  the  said  Circuit  Court,  pay  to  the 
complainant,  Liouisa  Livingston,  the  sum  of  thirty-two  thousand 
nine  hundred  and  fifty-eight  dollars  and  eighteen  cents,  with  inte- 
rest thereon,  at  the  rate  of  five  per  cent,  per  annum,  from  the  15th 
day  of  July,  1837,  to  the  time  of  payment.  And  this  Court* doth 
further  order,  adjudge,  and  decree,  that  the  said  defendant  Story,  do 
on  or  before  the  10th  day  of  the  next  term  of  said  Circuit  Court,  by 
deed  convey  to  the  said  Louise  Livingston,  and  Cora  Barton,  all 
the  right,  title  and  interest,  in  and  to  the  premises  in  controversy, 
derived  to.  and  acquired  by  him,  by  the  deed  of  conveyance  made 
by  the  saia  Edward  lAvingston,  with  covenants  of  warranty  iigainst 
himself,  and  his  heirs,  and  all  pe^rsons  claiming  by,  through,  or  under 
him^  the  said  Benjamin  Story,  and  that  he  deliver  said  deed  into 
said  Court,  and  that  he  deliver  the  possession  of  the- premises  to 
said  Louisa  Livingston,  her  agent  or  attorney,  on  or  before  the  tenth 
day  of  the  next  term  of  said  Circuit  Coyrt  ^d  this  cause  is  re- 
manded to  the  said  Circuit  Court  wjth  instructions  to  carry  this  de- 


JANUART  TERM,  ldS9.  377 

[Stoiy  it*  i«niii|pil(ML3 

cree  into  effect  And. it  is  further  ordered,  adjudged,  and  decreed, 
that  said  Circuit  Court  retain  this  cause  upon  the  docket  for  the 
purpose  of  ascertaining,  and  decreeing  the  amount  of  the'  rents  of 
the  premises  from  die  first  day  of  Norember,  1837,  to  the  time 
when  possession  thereof  diall  be  surrendered  according  to  this  de? 
cree,  and  with  power  to  make  such  orders  and  decrees^as.may  be 
necessary  for  that  purpose,  and  for  the  payment  of  the  said  rents 
from  the  said  first  day  of  November,  1837,  to  the  time  of  die  sur- 
render of  the  possession,  with  five  per  cent  interest  on  the  said 
rents  from  the  time  said  rents  were  received  to  the  payment  thereof. 
And  this  Court  doth  further  order,  adjudge,  and  decree,  that  the 
defendant  do  pay  the  costs  in  this  Court  upon  this  appeal,  and 
the  costs  of  the  reversal  of  the  4ecree  of  the  said  Circuit  Court,  bj* 
this  Court,  at  its  Janusiry  term,  1837;  and  also  such  costs  on  the  pro- 
ceedings ill  the  said  Circuit  Court  in  this  cause,  as  the  said  Circuit 
Court  shall  tax  and  order  to  be  paid:  and  that  the  said  Circuit  Court 
do  issue  execution  therefor. 


2  I  2  48 
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John  Wilcox  and  OTHiBfl,  vs.  Cbbstxr  Hunt  and  othxbs. 

In  the  District  Coart  of  LofoiflUna,  the  dofendant  pleaded  the  plea  of  leoonTeDtioii,  which 
if  authoriied  bj  the  Code  of  Practice  of  Louietana.  The  District  Court,  on  the  motioa 
of  die  plaintifi,  ordered  the  plea  to  be  stricken  oC  The  Code  of  Practice  of  Louisiana 
was  adopted  in  Louisiana,  bj  a  statute  of  that  state,  passed  after  tlie  act  of  Congress  of 
the  2Gth  May,  1824,  regulating  the  practice  of  the  District  Court  of  the  United  States 
for  the  eastern  district  of  Louisiana;  and  the  practice  according  to  that  code  had  not 
been  adopted  as  part  of  the  rules  of  practice  of  .the  District  Court,  when  the  plea  was 
stricken  oC    Held,  that  the  plea  was  properly  stricken  out 

Where  a  deed  of  trust  was  m^  to  secure  the  payment  of  certain  promissoiy  note%  in  an 
action  upon  die  deed  tfie  notes  may  be  read  in  eridenoe  to  prove  the  amount  of.  the 
debt  intended  to  be  secured  by  the  deed,  without  the  notes  havmg  been  assigned  by  the 
payees  to  the  plaintifTa,  the  trustees*in  the  deed« 

The  general  rule  is,  that  the  allegations  in  the  answer  -or  plea  in  an  action,  and  the  prooC 
must  agree.  Where  there  were  no  averments  in  a  plea,  tp  autfioriie  the  proof  ofiered 
fa^  a  defendftnt,  it  was  properiy  i^ected  by  the  Court- 

III  Louisiana,  when  a  contract  having  subecribing  witnesses  to  it  is  prored  to  have  been 
niade  out  of  the  state,  the  state  Courts  presume  the  witnesses  reside  at  the  place 
where  the  contract  was  made,  and  are  not  subject  to  process  issued  out  of  those  Courts. 
They  therefore  allowed  secondary  evidence  to  prove  the  contract  This  being  the  settle^ 
doctrine  of  the  Supreme  Court  oif  Louisiana,  the  District  Court  of  the  eekteim  district  of 
Louisiana  properly  admitted  evidence  of  the  handwriting  of  the  witnesses  to  a  deed  of 
trust,  which  had  been  executed  out  of  Louisiana,  to  go  to  the  jury. 

There  b  a  material  diffinrence  between  the  laws  of  New  York  and  those  of  Louisiana,  in 
relation  to  the  dignity  of  instruments  in  writing.  Contracts  made  before  a  notary  and 
two  witnesses,  called  authentic  acts,  are^  by  the  laws  of  Lomsiana,  elevated  above  all 
others.  A  contract  under  seal  does  not  appear  to  be  of  greater  dignity  in  I^ouisiana  than 
one  without  seal;  and  those  who  sue  in  the  Courts  of  that  statejnust  abide  the  conse- 
quences of  theee  rules.  The  validity  and*interpretation  of  contracts  aire  to  be  go^^med 
by  the  laws  of  the  country  where  they  are  made;  but  the  remedy  must  be  according  to 
the  laws  of  the  country  where  the  suit  is  brought 


IN  error  to  the  District  Court  of  the  United  States,  for  the  eastern 
district  of  Louisiana. 

Mr.  Justice  M  Km  1st  delivered  the  opinion  of  the  Court : — 
This  case  comea  oetore  this  Court  upon  a  writ  of  error  to  the 
District  Court  oi  the  United  States,  for  the  eastern  district  of 
Louisiana. 

The  defendants  in  error  commenced  their  suit  by  petition  in  the 
Court  below,  upon  a  deed  of ^  trust  executed  by  Wilcox,  one  of  the 
plaintiffs  in  error,  in  the  state  of  New  York ;  by  which  he  cove- 
nanted, aiuong  other  things,  to  pay  to  the  defendants  in  error  the 
sum  of  twentv-fiVe  thousand  two  himdred  and  six  dollars  and  eight 
cents,  being  tne  amount  of  certain  promissory  notes,  mentioned  and 
enumerated  in  said  deed  of  trust,  payable  to  several  persons  in  the 
city  of  New  York.  Others,  to  wit,  James  B.  Hulin,  Alfred  Hennen, 
and  E.  V.  Jo^dain,  were  made  defendants  to  the  auit,  for  the -pur- 
pose of  subjecting  money  in  their  hands,  belonging  to  Wildox,  to  the 
pa3rment  of  the  debt  sued  for,  according  to  the  mode  of  proceeding 
m  Louisiana.  Wilcox  pleaded  a  general  denial,  and  the  plea  of  re- 
Qoixyeution,  claijniog  dama^  of  the  plaintifis  below  for  breacbeift 
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on  theiv  part  of  the  covenants  in  the  deed  of  trust,  to  be  set  oft 
against  the  amount  sought  to  be  recovered  against  him. 

At  the  trial  the  Ck)urt  ordered  the  plea  of  reconvention  to  be 
stricken  out,  to  which  Wilcox  excepted.  This  plea  is  authorized  by 
the  Louisiana  Code  of  Practice,  which  was  adopted  by  statute  sub- 
sequent to  the  passage  of  the  act  of  Congress  of  the  26th  of  May, 
1824,  regulating  the  practice  in  the  District  Court  of  the  United 
States,  for  the  eastern  district  of  Louisiana,  and  which  at  the  time 
of  the  trial  had  not  been  adopted  as  a  rule  of  practice*  of  that  Court. 
It  being  a  plea  not  authorized  by  the  rules  governing  the  practice- 
of  the  Court,  it  was  properly  stricken  out 

Three  otiher  bills  of  exceptions  were  taken  at  the  trial  to  the 
rulings  of  the  Court  By  the  first,  it  appears,  the  plaintifEs'  offered 
to  prove  the  signatures  of  the  defendant  Wilcox,  and  of  the  plain- 
tiff to  tho  deed  sued  on.  The  defendant,  Wilcox^  objected  to  this 
evidence;  because  it  appeared  by  the  deed  that  there  were  iWa 
subscribMig  witnesses  to  it  But  the  Court  overruled  the  objection^ 
and  admiUed  the  evidence,  upon  the  ground  that,  as  the  deed  was 
executed  in  the  state  of  New  York,  it  was  fairly  pfesumable  that 
the^  subscribing  witnesses  resided  there ;!  and  which  was  a  sufficient 
reason  for  letting  in  secondary  evidence  to  prove  the  execution  of 
the  4eed.  When  a  contrslct  is  proved  to  have  been  made  out  of  the 
state  of  Louisiana,  having  subscribing  witnesses  to  it,  the  state  - 
Courts  presume  Umt  the  witnesses  reside  at  the  place  where  the 
contract  was  m^de,  and  are.  not  subject  to  the  procelSs  of  the  Court. 
They  therefore  allow  secondary  evidence  to  prove  the  execution  of 
the  contract  7  Martin's  Rep.  N.  S.  542.  8  Martin's  Rep:  N.  S. 
379.  12  Martin's  Rep.  539.  This  being  the  settled  doctrine  of  the 
Supreme  Court  of  Louisiana,  the  Court  below  very  properly  per- 
mitted the  evidence  to  go  to  the  iury. 

But  it  is  contended  by  the  plaintiff's  counsel  here,  that  the  con- 
tract having  been  made  ui  the  state  of  New  York,  it  ought,  in  all 
rei^>ects,  to  he  governed  bv  the  laws  of  that  state.  There  is  a  ma- 
terial difference  between  me  l&ws  of  New  York  and  those  of  Louis- 
iana, in  relation  to  the  dignity  of  the  itistrument  sued  on,  in  the 
Court  belotir.  Contracts  made  before  a  notary  and  two  witnesses, 
called  authentic  acts,  are  by  the  laws  of  the  latter  state  elevated 
above  all  others..  A  contract  under  s^al  does  not  appear  to  bepf 
greater  dignity  there  than  one  without 'seal  *  And  jthose  who  sue  in 
their  Courts  must  abide  the  consequences  of  these  rules.  The 
validity  and  interp.  3tation  'of  contracts  are  to  be  govemied  by  the 
laws  of  the  coilntry  where  they  are  made;  but  Uie  remedy  must  be 
according  to  the  laws  of  the  country  where  the  suit  is  brought  ■  S 
Peters*  Rep.  361. 

By  the  second  of  these  bills  of  exceptions  it  appears  the  plaintifik 
offered  tQ  j^ead  the  notes  iiicludedin  the  deed  of  trust,  as  evidence 
of  the  amount  of  debt  due  from  the  defendant  Wilcox ;  to  which  he 
-objected,  because  they  had  not  been  assigned  to  the  plaintiffs  by  the 
payees.    The  objection  was  overruled  by  the  Court,  and  the  notes 
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read  to  the  jury.  If  the  action  pn^rly  lay  upon  the  deed  of  truai, 
tp  which  there  appears  to  have  been  no  objection. inade,  it  was 
proper  that  the  notes,  which  were  included  in  the  deed  and  made  a 
part  of  it,  should  have  been  read  to  the  jury.  The  third  and  only 
remaining  exception  is,  to  the  offer  on  the  part  of  the  defendant  to 
provci  under  the  plea  of  general  denial,  a  violation  of  the  contract 
sued  on,  by  the  plaintiffs,  before  the  commencement  of  the  suit;  and 
a  failure,  on  their  part,  to  comply  with  its  stipulations.  This  evi- 
dence was  objected  to  by  the  plaintiffs,  and  ei^uded  from  the  jury 
by  the  Court.  The  general  rule  is,  that  the  allegations  in  the  answer 
or  plea  and  the  proof  must  agree ;  and  as  th^re  w^r^  no  averments 
in  the  plea  to  authorize  the  proof,  it  was  properly  rejected  by  the 
Court.  From  the  best  consideration  we  have  been  able  to  give  to 
this  case,  it  seems  to  us  there  is  no  error  in  the  record  and  proceed- 
ings of  the  District  Court  The  judgment  is  therefore  affirmed  with 
costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  eastern  district 
of  Louisiana,  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  ordered  and  adjudged  by  this  Court,  that  the  judgment  of  the 
said  DistrictCourt  in  this  cause  be,  and  the  same  is  hereb7,  affirmed, 
with  costs  and  damages  at  the  rate  of  si2  per  centum  per  aimum. 
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Ahn  Jjxrrrov,  ApfellahTi  vs.  PHnrxAS  JaknxTi  Exxcutob  ot 
Datib  LtrrroN 9  thx'  TouNexB,  dxcxasxd,  Afpxllxx. 

The  execotor  of  L.  filed  hk  aoooanti  in  iSnb  Onhnie  Comt  pf  .Alexindrie,  in  1816  and 
ISlBf  end  eetded  hb  final  aueount  in  1831.  No  axoflpdona^weM  taken  to  the  acwounifc 
In  Noveinber,  1831,  a  oabfWNia  was  kimed  against  the  azeentpr,  -and  in  Jon^  I8tty 


a  bill  wae  filed  bj  tibe  deriaee  and  legatee  a^ainat  Ihe  eseentor,  the  objecl  d  whioh 
was  to  surcharge  and  frlnfy  the  aoebiQntB  filed  and  settled  in  the  Ofphans  Court.  Hie 
bill  did  not  chuge  the  exocntor  with  fiwod ;  but  imputed  negliganeey  which  was  aBsged 
to  amount  to  a  detastaiit  No fsasonifvasgrrenoar  frets  stited  to eouose  the  long  ^aiqr 
and  laches  in  bringing  the  biO.  Held,  that  the  bfise  of  time  from  the  settfaoMnt  of  ^ 
aooounti  of  the  executor  was  a  bar  to  this  proceeding. 
Kotfaing  Is  more  dear  than  the  general  rule,  that  ex|)arte  settlements  of  aooounts  bj  exe« 
eutoiB  in  the  Orphans  Court,  being  matters  within  the  admowledged  jurisdiction  of  tfw 
Court  in  the  aifanjnjstiation  of  estates^  are  prima  freie  erideneeof  their  oometaasii  and 
the  onna  prebandi  is  upon  Jthose  who  seek  to  impeach  them.  '  If  they  ieek  to  impeach 
them,  it  should  Im  bj  a  suit  broug^  reoenti  frcto,  within  a  reasonable  time,  and.al 
frithest  within  4m  period  preeerjbed  bj  the  statute  of  limitations  ibr  actions  at  law«n 
matlen  of  aeoount ;  or  ehw  aarign  aome  groupd  of  exosotion  or  disabilitf  withhi  Am 
aoakigjrof  the  slatulB,  to  justify  or  excuse  the  delay.  OtheMseitwUl  be  inq^msdlo 
tiicir  voluiifiuy  laehei^.andjrelief  wffl  nolhe  gifen  by  aCooit  of  equi^ 

ON  appeal  from  the  Ckcuit  Conrt  of  the  United  States,  for  the 
county  of  Alezandria,  in  the  district  of  Columbia. 

A  bill  was  filcid  on-a  subpoena  which  had  issued  from  the.Circuit 
Coim  on  the  fifth  dayof  Noyember,  18dl>  by  Ann  Lupton^the  si^le 
devisee  and  legatee  of  David  Lupton  the  younger,:fi>r  the  purpose 
of  surcharging  and  £sJsifying  the  aiccounts  of  the  executor,  Phineas 
Jannevy  wnidi  had  been  settled  in -thr^  accounts  rendered  by  him 
to  and  aUp  ^d  by  the  Orphans  Court  of  Alexandria.  The  first 
account  was  rendered  and  was  settled  on  the  26th  of  Octdber,  1816. 
The  second  account  was  settled  on  the  i6th  of  April/  l&is,  and  on 
the  5thof  JanuarVy  1821,  theexecutor  rendered  and  settled  his  final 
accopnt  The  bill  of  the  complainant  was  filed  on  the  4th  day  of 
June,  1833. 

The  complainant  alleged  that  the  executor  was  chargeable  with 
certain  debts  due  to  the  estate  of  the  testator,  which  be  had  &iled 
to  collect,  and  for  goods  of  the  iestate  sold  by  him,  the  amount  of 
which  sales  had  not  been  paid  to  him.  Certain  credits  had  been 
given  in  the  adcounts  of  die  executor  to  parties  not  entitled  to 
them;  and,  in  an  amended  bill,  facts  are  charged  which  amounted 
to  a  devastavit,  which  it  was  alleged  were  not  satisfactorily  con- 
tradicted by  an  amended  answer.  There  was  no  imputation  or 
charge  of  fraud  in  the  executor;  but  it  was  asserted,  that  gross  negli- 
gence was  to  be  imputed  to  the  executor,  for  which  he  was  answer- 
able de  bonis  propnis. 

The  answers  of  the  defendant  denied  all  the  allegations  in  the 
complainant's  bill,  material  to  charge  hkn  as  executor  of  Da^ 
Lupton  the  younger. 
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The  defendant  also  pleaded  in  his  answer,  an  amended  answer, 
as  follows : 

**  This  respondent  admits  that  the  complainant  was  not  present  at, 
nor  summoned  to  attend  the  said  settlements.  But  he  is  advised 
and  avers  that  the  said  settlements  were  legally  made  before  a 
Court  having  full  jurisdiction  in  the  matter,  in  the  due  and  regular 
exercise  of  its  jurisdiction ;  and  the  respondent  relies  on  the  said 
settlements  in  bar  of  the  jurisdictioil  pf  this  Court,  as  a  Court  of  ori- 
ginal jurisdiction,  in  the  case  stated  by  the  complainant,  in  the  same 
mianner  as  if  the  same  were  specially  pleaded." 

Also,/<'niis  respondent  is  advised  that  an  act  of  the  Greneral 
Assembly  of  the  State  of  Virginia,  passed  the  8th  day  of  March, 
1826,  entitled  ^An  act  for  the  limitation  of  actions  against  persons 
acting  in  a  fiduciary  character,  and  their  sureties,*  and  pther  pur- 
poses,' is  a  complete  bar  to  any  proceedings  against  him*  in  that 
state,  and  was  so  when  the  said  amended  bUl  was  filed." 

In  November,  1838,  the  Circuit  Court  made  a  decree  dismissing 
the  complainant's  bill;  from  which  decree  this  appeal  was  pro^ 
secuted. 

llie  case  was  argued  by  Mr.  Semmes  for  the  appellant;  and  by 
Mr.  Jones,  with  whom  was  Coze,  for  the  appellee. 

Mr.  Semmes  argued  the  cause  on  all  the  matters  contained  in,  the 
bill ;  but  the  Court  having  decided  the  case  on  the  limitation  im- 
posed by  time  on  the  complainant's  right  to  recover,  the  argument 
on  the  point  decided  is  alone  given. 

Mr.  Semmes  foi"  the  appellant : 

In  reference  to  the  ground  of  defence  assumed  in  the  amended 
answer,^ that. the  lapse  of  time  intervening  between  the  settlement 
of  the  respondent's  accounts  and  the  institution  of  this  suit  is  a  bar 
to  any  decree  for  opening  those  accounts,  it  may  be  observed,  that 
the  general  rule  under  which  e^ui^  denies  a  stale,  demand  is  not 
indiscriminate  or  universal  in  its  application :  time  is  not  alone  suf- 
ficient Every  case  i&  to  be  decided  on  its  own  basis,  and  it  is  in 
the  sound  discretion  of  the  court,  on  weighing  the  circumstances,  to 
say  if  they  will  grant  or  deny  the  relief  There  is  not  and  there 
cannot  be  in  the  mere  lapse  of  time  a  peremptory  bar,  where  no 
express  statute  of  limitations  governs  the  case.  In  discouraging 
stale  demands  for  the  peace  of  society,  Courts  of  equity  have  esta- 
blished a  necessary  rule,  but  that  necessary  rule  is  still  a  plastic 
6ne,  suitable  to  cases  as  Courts  m§iy  judge  it  proper,  the  necessity 
of  its-application  depending  on  many  circumstances  extrinsic  and 
independent  of  the  lapse  of  time.  .  Thus  equity  will  not  close  its 
doors  in  fsivour  of  a  fraud,  though  time  may  have  long  passed  since 
It  was  committed.  Where  an  executor's  or  administrator's  accounts 
have  been  settled  in  the  proper  court,  ex  parte ;  without  pc  t;co  to 
egatees  or  parties  in  distnbution;  the  time  within  which  >  ^^1\  to 
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suTchaT^  and  falsify,  will  be  entertaiDed,  ia  extended.  Whether 
the  original  parties  to  the  transactions  soXightto  be  opened,  be  alive 
or  d^d,  is  another  material  consideration ;  in  the  former  case  the 
remedisd  functions  of  the  chancellor  being  more  easjr,  and  in  the 
latter  case,  less  easy  of  access. 

Notwithstanding,  however,  the  pliability  of  the  rule,  and  its 
adaptation  to  cases  according  to  their  exigency  and  inherent  equity, 
Uie  Courts  have,  in  mahy  cases  where  there  were.no  rebutting  cir- 
ciunstances  of  .presumption,  intimated,  if  not  expresslv  fixed,  a  ter- 
minus to  this  lapse  of  time.  Thus  they  will- in  general  presume  the 
payment  of  a  bond,  the  extinguishment  of  |t  trust,  and  the  surrender 
of  a  deed,  after  an*  acquiescence  of  twenty  years  by  the  parties  .in 
interest  A  mortgage  will  be  presumed  discharged  after  the  same 
lapse  of  time ;  and  an  adverse  possession  of  twenty  years  will  bar  a 
bill  in  equity  for  the  conveyance  of  the  legal  title.  Yet  even  this 
rule,  if  mle  it  strictly  be,  i^  not  inflexible.  Courts  frequently  step 
beyond  its  limits,  in  cases  where  an  obvious  equity  invokes  its 
exception. 

Should  this  rule  apply  to  the  case  at  bar?  The  appellant  shows 
that  at  the  time  these  accounts  were  settled  in  the  Orphans  Court 
she  resided  out  of  the  jurisdiction  of  the  Courts  in  the  District*  of 
Columbia — ^that  she  was  the  sole  legatee  6{  her  husband  the  testa^ 
tor^^tbat  the  executor  whom  she  now  seeks  to  charge  was  a  bro- 
ther-in4aw  of  the  testator,  and  that  she  had  unbounded  confidence 
in  him— that  his  executorial  accounts  were  all  settled  ex  parte,  and 
without  notice  of  any  kind  tb  her.  She  shows  acts  of  gross  omission 
to  collect  debts,  and  culpable  ne^geiice  on  the  part  of  the  executor, 
amounting  to  a  devastavit.  She  shows  that  he  has  lost  from  teti 
to  fifteen  thousand  dollars  to  her  husband's  estate  by  his  neglect 
Moreover,  the  original  parties  are  all  dive — the  appellant, , the 
legatee,  and  cestui  que  trust;  and' the  appellee,  the  executor,  and 
trustee.  The  lapse  of  time,  from  the  settlement  of  the  final  account 
to  the  issue  of  the  subpoena,  is  ten  years  and  ten  months-— to  Uie 
filing  of  the  bill  about  twelve  years.  The  lapse  of  time,  from  the 
devastavit  chained  to  the  filing  of  the  bill,  is  about  sixteen  years. 

It  is  not  necessary  to  cite  authorities  in  regard  to  the  defence 
against  stale  demands,  nor  to  show  the  various  modifications  that 
doctrine  has  undergone  in  its  application  to  difierent  cases.  One  or 
two  cases  from  Virginia  may,  however,  be  i  quoted,  as  ruling  the 
present  question.  The  Courts  of  thajt  stafe  allow  an- executor's 
accounts  to  be  opened  after  a  much  greater  lapse  oi4ime  than 
twenty  years,  and  even  after  the  death  of  the  original  parties.  In 
Burwell's  Executors  vs.  Anderson's  Administrator,  &c,  ^  Leigh, 
348,  the  Court  held  lapse  of  time  no  bar,  though  ttiirty-one  years 
had  passed  since  the  first  testator's  death.  The  executor  of  the 
distributee  of  the  testator's  widow  was  allowed  to  file  hb  bill  against 
the  representatives  of  the  executor  of  the  first  testator,  surcharging 
and  falsifying  the  accounts  which  had  been  settled,  after  a  lapse  of 
thirty-one  years,  and  tim^  was  held  no  bar.    The  cases  of  Hudson 
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et  al.  V9.  Hudfloa's  Executori  3  Raiid..ll7y  and  Todd  et^uz.  p$. 
Moore's  Administrator^  1  Leighi  457|  though  the  relief  prayed  was 
denied  under  the  peculiar  drcumstanoesi.  establish  the  general4>rin- 
ciple  for  which  we  contend. 

Mr.  Jones,  for  the  appellee,  contended,  that  evea  if  the  mat- 
ter of  the  bill  came  at  all  within  the  cognizance'  of  the  Gir- 
cuit  Court  for  cmginal  relief  in  equity,  yet  neither  the  bUl' itself,  nor 
itny  thing  disdps^  in  the  progress  of  the  cause,  lays  any  sufficient 
foundation  for  the  interference^of  equity  in  the  matter;  but,  on  the  con- 
trtujj  all  the  pretences  for  charging  the  executor  by  surcharging  and 
fidsUying  the  past  settlement  in  t|ie  Orphans  Court,  are  strictissimi 
juris,  at  best;  and  it  is  poaitively  unconseientious  and  inequitable 
|»r  the  complainant  to  set  up  after  her  long  acquiescence,  with  actual 
notice  and  knowledge  of  the  circumstances  that  give  colour  to  the 
priilcipal  oUections  now.  mised  agaiJsst  the  past  setderoent 

si.  That  nur  less  than  the  actual  length  of  time  during  whidi  she 
implicitly  acquiesced  in  the  settlement  before  she  filed  her  bill,  woidd, 
under  the  circunikstances  of  the  case,  have  presented  a  positive  bar 
in  equity  to  charges  against  the  exeoutor,  so  strictly  penal  in  their 
grounds  and  their  consequences,  calling  for  forfeiture  rather  than 
restitution ;  and  so  entirely  clear  of  all  imputation  of  fraud,  as  those 
t^n  which  alone  she  has  founded  her  claims. 

The  settlements  in  the  Orphans  Court,  made  by  the  executor, 
fure  prima  facie  evidence  of  their  correctness.  This  is  on  the.suppo- 
^on  that  the  parties  interested  in  them  had  notice  of  the  settlements. 
If  they  had  not  noti<S<»,  or  it  was  not  supposed,  they  had  had  notice, 
Ae  accounts  would  not  have  been  allowed  to  be  filed. 

'There  was  notice.  The  time  of  settlement  of  the  accounts  of  an 
executor  is  fixed  and  limited.  This  is  sufficient  tQ  show  tUat  every 
one  who  had  an  interest  in  the  accounts  hi^  a  knowledge  of  them, 
or*  miglxt  have  known  .of  their  having  been  filed.  At  sOl  times  the 
accounts  were  open  to  the  inspection  of  any  one  who  might  think 
proper  to  examine  them. 

Sixteen  and  a  half  years  from' the  settlement  of  the  first  account, 
and  twelve  and  a  half  from  the  filing  of  the  final  account,  hsid 
elapsed  before  the  bill  in  this  case  was  exhibited.  While  it  is  admit- 
ted that  as  to  persons  acting  in  a.  fiduciary  character  there  is  ho 
limitation  in  cases  of  fraud,  this  principle  does  not  apply  when  no 
fraud  is  charged ;  and  none  is  charg^  or  imputed  in  this  case.  It 
is  contended,  that  after  a  reasonable  time,  the  settlement  in  the  Or- 
phans Court,  by  the  executor,  is  a  bar. 

All  the  matters  set  up  in  the  complainant's  bill  were  proper  for 
examination  on  exceptions  to  the  accounts  of  the  executor  in  the 
Orphans  Court ;  and  will  the  Court,  after  twelve  years  of  silence, 
allow  a  party;  passing  by  the  Orphans  Court,  and  neglecting  to  use 
the  means  ojf  r^ress  which  that  Court  would  have  afforded  for  any 
misfeasance  ot  omissions  of  the  executor ;  to  come  into  the  Circmt 
Court  by  an  original  bill,  and  set  up  these  matters  ?     When  a  tedi- 
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nical  devastayit  is  charged  against  an  executor^,  without  an  allega- 
tion of  fraud,  it  is  a  tort,  and  there  is  a  limitation.  This  is  not 
claimed  to  be  the  rule  in  cases  of  fraud. 

ITie  Court  declined  hearing  Coxe  for  the  appellee. 

Mr.  Justice  Stoht  delivered  the  opinion  of  the  Court. 

This  is  a  case  of  an  appeal  from  a  decree  of  the  Circuit  Court  of 
the  county  of  Alexandria,  dismissing  a  bill  in  equity  brought  by  th<9 
appellant,  Ann  Lupton,  the  widow  and  devisee  of  the  testator,  Da- 
vid Lupton.  The  bill  was  first  filed  in  June,  1833,  although  a  sub- 
poena was  issued  in  November,  1831,  and  it  seeks  to  open  the  ac- 
counts of  the  administration,  upon  the  allegation  of  certain  errors 
and  omissions  therein,  as  they  were  settled  in  three  successive  ac- 
counts of  the  executor,  rendered  ex  parte,  and  allowed  in  the  Or- 
phans Court  of  Alexandria,  in  Octoberf  1816,  in  April,  1818,  and 
m  January,  1821.  The  bill  charges,  among  other  things,  that  the 
estate  was  charged  by  the  executor  with  the  payment  of  a  supposed 
debt  of  vB4459  43,  to  one  Peter  Saunders,  without  any  sufficient  or 
legal  evidence  that  it  was  in  fact  due.  It  also  charges  that  the  exe- 
cutor omitted  to  collect  of  John  M^Pherson  and.  Son  a  debt  due  to  the 
estate  of  vB4083  50,  upon  their  note;  and^also  specifies  ceitain  cre- 
dits which  have  been  omitted  to  be  given  by  the  executor ;  and  con- 
tains a  general  allegation  that  other  debts  have  been  lost  to  the 
estate  by  the  negligence  pf  the  executor.  The  prayer  of  the  bill  is 
in  efiect  to  open  the  accounts,  with  general  liberty  to  surcharge  and 
fiadsify.  There  is  no  charge  in  the  bill  that  the  executor  has  been 
guilty  of  any  fraud ;  nor  any  reason  given,  nor  facts  stated,  to  ex- 
cuse the  long  delay  and  laches  in  bringing  the  bill.  The  answer 
denies  all  equity,  and  insists  upon  the  correctness  of  the  accounts 
as  settled,  and  contains  a  full  explanation,  in  reply  to  the  specific 
charges  of  the  bill  It  also  relies  on  the  settlement  of  the  accounts 
in  the  Orphans  Courtj  and  the  lapse  of  time,  as  a  bar  to  the  suit. 

The  opmion  which  we  have  formed  upon  this  last  point,  renders 
it  wholly  unnecessary  for  us  to  consider  several  others  which  have 
been  discussed  at  the  bar ;  and  especially  the  objection,  that  the  Or- 
phans Court  has  exclusive  jurisdiction  over  the  matters  in  contro- 
versy. We  place  this  case  wholly  upon  the  ground  of  the  lapse  of 
time  since  the  accounts  were  settled  in  the  Orphans  Court,  a  period, 
from  twelve  to  sixteen  years  before  the  filing  of  the  bill ;  the  total 
omission  of  the  bill  to  state  any  facts,  or  circumstances  to  accoimt 
for  or  excuse  this  long  delay ;  and  the  absence  of  any  suggestion  of 
fraud  in  the  settlements.  Nothing  is  more  clear  than  the  general  rule 
that  ex  parte  settlements  of  .accounts  :pf  this  sort,  in  the  Orphans 
Court,  being  matters  within  the  acknowledged  jurisdiction  of  the 
Court  in  the  administration  of  estates,  are  prima  facie  evidence  of 
their  own  verity  and  .correctness ;  and  the  onus  probandi  is  upon 
those  who  seek  to  impeach  them.  If  they  seek  to  impeach  them,  it 
should  be  by  a  suit  brought  recenti  facto,  within  a  reasonable  time : 
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wad  at  iSurthei^  within  the  period  prescribed  by  the  statute  of  limi- 
tations for.^ons  at  law  upon  matters  of  account*,  or  else  to  assign 
some  ground  of  exception  or  disability,  within  the  analogy^  of  the 
statute,  to  justify  or  excuse  the  delay.  Otherwise  it  will  be  unputed 
to  their  own  voluntarv  laches ;  anq  Courts  of  equity  are  never  ac- 
tive in  lending  their  aid  to  stale  and  neglected  claims,  tot  the  known 
maxim  of  such  Courts  is,  vigilantibus,  non  dormientibus  leges  sub- 
veniunt  We  .do  not  deem  it  necessary  to  refer  to  any  authorities 
on  this  point,  as  it  has  been  so  long  and  so  fully  recognised  in  this 
Court ;  and  upon  this  short  ground,  we  are  alL  of  opinion  that  the 
decree  of  the  Circuit  Court  dismissing  the  bUl  ought  to  be  affirmed, 
with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Alexandria,  and  was  argued 
by  counsel  On  consideration  whereof,  it  is  ordered  and  decreed  by 
this  Court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby^  affirmed,  with  costs. 
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Ths  Nsw  Enoland  Insurancb  Company,  vs.  Thb  Bbio  Sa&ar 
Ann,  WoodbuHt  and  others,  claimants. 

The  right  of  the  master  to  sell  a  ^reaeel  ftnnded,  depende  oa  the  ctreumftancef  under 
which  it  if  done  to  justify  it  The  master  mast  act  in  good  fidtfa,  and  exercise  his  best 
discrotion  for  tl&e  benefit  of  all  concerned;  and  a  sale  can  only  be  made  T>n  the  oompol- 
sion  of  a  necessity,  to  be  determined  in  each  case  by  the  actual  peril  to  which  the  fessel 
is  exposed,  and  firom  which  it  is  probcU>le,  in  the  opinion  of  persons  competent  to.  Judge,- 
the  vessel  cannot  be  saved.    This  is  an  extreme  necessity. 

The  true  criterion  for  determining  the  authority  of  the  master  to  seU  a  vessel  strand  d 
near  a  foreign  port,  or  in  a  port  of  the  United  States,  or  of  a  diffisrent  state  than  that  to 
whidi  the  vessel  belongs,  or  in  which  the  owners  may  be  or  reside,  when  the  neoesaty 
occurs,  Is  the  distance  of  the  owners  or  insurers  from  the  scene  of  stranding.  If  by  tlie 
ordinaxy  means  to  convey  intelligence  of  the  situation  of  the  vessel,  the  master  can  ob- 
tain  directions  as  to  what  he  i^ould  do,  he  should  resort  to  those  means.  But  if  the  peril 
is  such  that  there  is  a  probability  of  loss,  and  it  is  made  more  haxardous  by  every  day's 
delay,  the  master  may  act  promptly  to  save  something  for  the  benefit  of  all  concerned, 
though  but  little  can  be  saved.  There  is  no  way  of  doing  so  more  effectual,  than  by 
exposmg  the  vessel  to  sale ;  by  which  the  enterprise  of  sud^  men  is  brought  into  compe- 
tition as  are  accustomed  to  encounter  such  risks,  and  who  know  from  experience  how 
to  estimate  the  probable  profits  of  such  adventures.' 

The  power  of  the  master  to  sell  the  hull  of  the  stranded  vessel,  exists  also  as  to  her  rigging 
and  sails;  which  he  may  have  stripped  from  her,  after  unsucoessftil  efibrts  to  get  her 
afloat,  or  when  the  vessel  in  his  own  judgment  and  that  of  those  competent  to  form  an 

'   opinion  and  to  advise,  cannot  be  delivered  from  her  periT. 

If  the  master  sdls  without  good  faith,  or  without  *a  sound  discretion,  the  owner  nu^, 
against  the  purchaser,  assert  his  right  of  property  in  the  sails  and  rigghig;  as  he  may  m 
the  case  of  a  stranded  vessel,  which  has  been  sold  without  good  fiuth  in  the  master. 

The  Court  do  not  thmk  the  case  of  Smith  t».  Briddle,  8  Washington  C.  C.  R.  150,  sound 
law.    It  is  expressed  in  terms  too  broad. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
district  of  Massachusetts. 

laSeptembery  1834,  in  the  District  Court  of  the  United  States  for 
the  district  of  Massachusetts^  the  New  England  Insurance*  Company 
filed  a  libel  stating  that  they  were  the  true  owners  of  the  brig  Sarah 
Ann,  then  in  the  district  of  Massachusetts,  and  in  the  possession  ot 
Obadiah  Woodbury  and.  others,  claiming  to  be  the  owners  of  the 
said  brig,  and  who  are  about  to  carry  her  to  sea  without  the  consent 
of  the  libellants. 

A  summons  was  issued  to  Obadiah  Woodbury  and  others,  com- 
manding them  to  appear  and  show  cause  why  process  should  not 
issue  against  the  brig,  as  prayed  for  in  the  libel;  and  they  appeared, 
and  gave  stipulations  to  abide  by  the  final  decree  of  the  Court,  on 
an  appeal,  and  put  in  an  answer  to  the  libel. 

The  case  was  proceeded  in  by  the  libellants,  and  the  respondents 
in  the  District  Court,  and  after  testimony  had  been  taken  to  the 
matters  in  controversy,  a  pro  forma  decree  for  the  respondents,  dis- 
missing the  libel,  was  given  by  the  district  judge,  by  the  consent  of 
the  counsel  of  both  parties;  and  the  libellants  appealed  to  the  Cir- 
cuit Court  of  the  United  States,  for  the  district  of  Massachusetts. 

Further  evidence  was  taken  in  the  Circuit  Court  by  the  appel- 
lants, and  the  defendants;  and  at  May  term,  1835,  the  Circuit  Court 
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gave  a  dtoree  in  favour  of  the  defendants ;  from  which  the  New 
Eni^and  Insurance  Cbmpany  prosecuted  this  appeaL 
'Hie  &cts  of  4he  casd  were  as  follow: 

On  the  first  day  of  March,  1828,  the  appellants,  at  Boston,  un- 
derwrote a  policy  of  insurance  on  the  brig  $arah  Ann>  valued  at 
four  thousand  dolUurs,  in  port,  and  at  sea,  during*  the  term  of  one 
year,  from  the  22d  of  February,  1828.  On  the  >5th  of  March^ 
1828,  the  brig  ^vf  as  stranded  on  the  shore  of  the  Island  of  Nantucket, 
and  on  the  following  day  an  abandonment  was  made  by  the  owners 
for  a  total  loss  by  the  perils  of  the  sea.  T)^e  abandonment  Was  ex- 
pressly refused  by  the  assurers,  but  it  was  not  withdrawn,  by  the 
owners  of  the  vessel ;  and  on  the  third  of  October,  1828,  a'compro- 
mise  wa^  made  between' them  and 'the  assurers,  and  aU  the  right 
and  title  of  the  assurers  in  the  biig  was  assigned  to  the  appellants. 
The  claimants  of  the  brig,  the  appellees,  asserted  a  title  derived 
under  a  sale  made  by  the  maister  after  the  stranding,  on  the  ground 
of  an  absolute  necessity  for  such  a  sale. 

In  May,  1828,  the  brig  was  brought  into  3ost6n,  after  having 
been  gotten  off  from  the  shore  at  Nantucket,  and  having  been  re- 
paired. The  repairs  of  the  brig,  and  her  cost  at  the  sate  made  by  the 
master,  amounted  to  twenty-four  hundred  and  ninety -four  dollars 
and  sixty-seven  cents;  and  she  was  sold  in  Boston,  in  July,  1828,  for 
02736  41.  On  the  14th  of  May,  1828,  the  president  of  the  Insur- 
ance Company,  wrote  to  the  agent  of  the  former  owners  of  the  brig, 
the  assured,  stating  that  the  brig  was  then  in  Bosto;i,  and  saying, 
^  As  ^he  is  now  within  your  own  control,  as  agent  for  the  owners, 
if  you  do  not  take  possession  of  her  in  their  ^behalf,^  the  Company 
must, consider  the  sale  of  her  at  Nantucket,*ts  affirmed  by  them; 
ana  v  ^at  she  is  sold  <  for  their  account  We  of  course  shall  contest 
the  validity  of  the  sale  as  it  regards  ourselves,  and  we  think  the 
owners  ought  to  contest  it  tjhemselves." 

At  this  time  the  title  to  the  Jbrig  was  in  contest  between  the  as- 
sured, and  the  assurers.  The  absmdonmQnt  was  denied  to  be  good; 
and  neither  party  was  in  a  situation  to  assert  a  title  without  com- 
promitting  rights  then  actually  in  contestation.  There  were  no  alle- 
gations or  proofs  in  the  cause  that  after  the  final  acceptance  of  the 
abandonment,  in  Octo'ber,  1828,  the  brig  had  been  within  the  ports 
of  Massachusetts,  ai^d  within  the  reach  of  the  process  of  the  Court 
for  a  reasonable  time,  within  the  knowledge  of  the  appellants. 

The  facts  of  the  case,  as  istated  in  the  protest,  and^as  detailed  in 
the  decree  of  Mr.  Justice  Story,  in  the  Circuit  Court,  2  Sumner, 
213,  were:  <^  The  brig  having  on  board  a  cargo  of  rice  and  cotton, 
sailed  on  a  voyage  from  Savannal^  for  Boston,  and  on  the  23d  of 
March,  1828,  was  stranded  on  the  sonth-west  side  of  the  island  of 
Nantucket.  On  the  next  day  assistance  was  obtamed  from  the 
shore,  and  the  anchors  were  got  out  and  hove  tight,  in  order  to  start 
the  vessel,  but  without  success.  In  the  course  of  the  forenoon  ,the 
i|rreck  master  came  on  board,  with  twenty  men,  and  pursuant  to  his 
directions,  the  deck  load  was  thrown  overbosurd.    lliey  then  hove 
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the  cables  again,  bnt  with  ik>  bendiicial  effect  They  then-  pro* 
ceed^d  to  open  the  hatches  and  ^scharge  the  cargo  from  the  noU; 
and  then  li^e  out  the  cables  again,  but  to  no  puipose,  as  the  ti^le 
had  fallen,  and  there-  wisis  a  consideraole  surf  rolling  in  shore. 

:The  captain  and  crew  remained  on  board  that  night,  and  the  day  * 
following  nothing  could  be  done,  as  the  wind  blew  strong  at  the 
south-east,  and  there  was  a  heavy  surt  Afier  the  weather  mode- 
rated^ the  cargo  was,  with  great  difficulty,  got  on  shore.  The  pro- 
test stated,  dmt  the  wind  and  the  surf  of  the  sea.  had  driven  die 
brig  so  far  on  shore>as  to  render  it  impossible  to  get  her  off. 

It  further  appeared  from  the  evidence,  that  the  place  where  the 
brig  was  stranded  was  on  a  stody  beach,  about  twefare  miles  distant 
by  sea,  andsax.miles  by  land,  from  the  town  of  Nantucket;  and 
that  the  brig  was  at  no  time  h^h  and  dry  there.  The  depth  of  ibe 
water  about  her  varied;  sometimes  it  was  six  feet,  and  sometimes 
it  was  ten.feet ;  and  sh^  was  at  no  time  of  tide  out  of  water.  *l%e 
cargo  was.discharged  in  about  five  days;  and  the  spars,  sails,  and 
rigginff  w^ere  then  -stripped  off;  and  carried  on*  shore,  and  sold  in 
small  bts  to  the  highest  bidder.  After  the  carffo  was  sold,  the  brig 
became  loose  in  the  sand,  lind  slewed  round,  and  lay  with  her  broad- 
side to  the  diore.  She  was  sold  on  the  28th  of  March,  by  the 
master,  at  public  auction,  where  she  lay,  for  $127;  at  the  same  time 
the  spars,  saUs,  and  rigging  were  sold,  for  $422  40.  No  efforts  ap- 
peared to  have  been  made  to  get  the  brig  off  the  shore,  though  she 
^ul  not  then  sustained  any  serious  injury.  Three  intelligent  sur- 
veyors, at  a  subsequent  period,  estimated  the  repairs  of  her  tAill,  as 
not  exceeding  MM  25.  The  brig  was  got  off  hj  the  purchasers 
soon  after  the  sale ;  and  was  carried  to  the  port  of  Nantpcket,  and 
there  repaired.  The  whole  cost  of  the  brig  to  the  purchasers. in- 
cluding the  repairs,  and^outfits  to  Boston,  was  represented  to  have 
been,  82494  67 ;  and  she  was  sold  imder  the  ojder  of  the  purchasers, 
as  stated,  at  Boston,  in  July,  1828,  for  112736  41." 

The  case,  was  submitted  to  the  Court,  on  pimied  arguments,  by 
Mr.  Pickering  for  the  appellants;  and  by  Mr.  Saltonstall,  for  the  ap- 
pellees. 

The  argument  for  the  appellants  stated ; 

The  appellants  contend  that  this  case  was  hot  such  as  to  require  or 
justify  a  sale  of  the  vessel  by  the  master,  upon  the  alleged  groimd 
of  necessity,  as  the  owners'  agent  and  the  underwriters  were  in 
Boston,  and  there  was  an  easy  and  regular  commmiication  by  mail 
between  Boston  and  the  island  pf  Nantucket  where  the  vessel  was 
ashore;  and  they  might  and  ought  to  have  been  consulted  by  the 
master  before  making  such  sale. 

In  cases  resting  upon  the  same  principles,  for  example,  hypothe- 
cation by  the  master  in  cases  of  necessity,  the  rule  laid  down  by  the 
English  Courts  is,  that  the  master  can  hypothecate  only  when  the 
vessel  is  in  some  otiier  place  than  an  English  port.  No  English 
2k2 
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cas^,  it  is  believed^  can  be  foimd,  in  which  the  master  has  been  au- 
thorized ta<lic>it  while  in  England;  the  English  writers  consider  that 
over|r  pof  t  in  England  is  a  home  port^  and  the  residence  of  the  Eng- 
lish owner. 

The  learned  author,  Abbott  on  Shipping,  123,  adds  that  Ireland 
has  been  lield  Of  be  a  foreign. country;  but  that  since  the  Union  it  is 
doubtful  whether  the  rule  is  not  altered.  See  also  the  case  of  the 
Lavinia,  Barclay,  befo  e  Mr.  Justice  Washiiigtftn,  1  Wash.  C.  C.  R. 
49.  So  iivcascs  of  the  lien  of  material  men,  the  Courts  of  the  United 
States  have  held,  that  when  a  vessel  was  repaired  in  a  port  of  a 
^tate  to  which  she  did  not  belong,  there  was  a  lien  by  the  general 
marine  law ;  but  if  the  repairs  were  made  in  her  own  state,  there 
was  no  lien,  unless  established  by  the  local  laws  of  such  state.  The 
General  Smith,  4  Wlieat.  438.  4  Peters'  Cond.  Rep.  439. 

As  to  the  n6ce^ity  of  the  sale,  generally,  it  is  a  prominent  fact 
that  the  vessel  was  got  off  very  soon  after  she  was  sold  on  the  sandy 
shore,  whicn  was  si  smooth  beach  without  any  rocks,  and  she  was 
immediately  repaired  and  fitted  for  sea  again. 

The  brig  Pearl,  2  Sumner's  Rep.  217,  to  which  tlie  Circuit  Coiut 
allddes  in  giving  the  opinion  of  the  case  at  the  bar,  \i  as  stranded 
nearly  in  the  same  place  with  the  Sarah  Ann,  and  lay  there  through 
the  winter,  and  was  got  oflf  in  the  following  spring.  Several  other 
vessels  which  went  ashore  on  the  same  island  have  been  got  off,  as 
appears  by  the  depositions  in  the  case. 

In  .the  case  of  Gordon  vs.  Massadiusetts  Fire  and  Marhie  Insur- 
ance Company,  2  Pick.  Rep.  249,  the  vessel  belonged  to  Portland^ 
Maine,  and  was  stranded  in  St.  Domhigo,  and  the  sale  was  held  justi- 
fiablci  In  Idle  vs.  Royal  Exchange  Insurance  Company,  8  Taunton, 
755,  (cited 'm  the  Massachusetts  case  just  referred  to,>  a  ship  from 
London  took  the  ground  in  the  river  St.  Lawrence,  below  Quebec : 
but  in  this  case,  it  is  to  be  noticed  that  two  of  the  owners  resided 
in  Quebec,  and  tlie  sale  was  considered  to  be  sanctioned  by  them ; 
which  distinguishes  it  from  the  ordinary  case  of  sales  by  the  master 
upon  his  own  authority  alone.  In  Hayman  vs.  Molton,  5  Esp.  Rep. 
65,  the  vessel  went  from  London  to  Jamaica,  where  she  got  ^ground. 
In  Read  vs.  Bonhom,  3  Brod.  and  Bing.  147,  a  London  sliip  waa 
lost  in  the  East  Indies. 

The  case  of  Thomeley  vs.  Hebson,  2  Bam.  and  Aid.  513,  was  that 
of  a  New  York  vessel  insured  in  London,  and,  while  on  her  voyage, 
so  mucli  injured  by  stress  of  weather,  that  the  crew  deserted  her  at 
sea :  she  was  afterwards  taken  possession  of  .by  ships  that  fell  in 
with  her,  and  wajs  brought  into  Rhode  Island,  about  two  hundred 
miles  fronr  New  York,  where  the  owners  resided.  She  was  sold 
under  a  decree  of  the  Admiralty  Court,  for  the  salvors,  at  a  great 
sacrifice ;  and  the  Court  of  King's  Bench  held,  that  the  owners  at 
New  York  <<  were  near  enough  to  have  acted  in  the  business  at  the 
time  ;^'  and  might  have  prevented  the  sale  by  raising  n^ney  to 
release  the  ship,  and  therefore  were  not  entitled  to  abandon  to  th^ 
wxdenirriters ;  and  so  the  sale  w^  not  juMifiaMeA 
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lu  this  case,  Cannan  tit.  Meabuni  et  al,  1  Bing.  243,  the  master 
sold  the  cargo,  under  a  decree  of  a  Vice-Admiraltv  ^iirt  m  the 
Isle  of  Francei  in  order  to  defray  the  expenses  of  rep^tiring  the 
vessel  which  was  ^  in  a  sinkintf  state.''  The  Court  say,  f*  Nothing 
but  an  extreme  necessity''  will  justify  the  sale,  &a  lliis  was  also^ 
a  foreign  port  The  Court  adopt  the  reasoning  of  Lord  Stowell,  in 
the  case  of  the  Fanny  and  Elmira,  Edw.  Admiralty  Rctp.  117,  which 
again  supposes  a  case  where  th^  ship  is  iii  a  for^gn  port,  where 
there  is  no  correspondent  of  the  owners,  &c. 

The  lading  case  of  the  Gratitudine,  3  Rob.  Ad.  Rep.  840,  is  also 
that  of  a  vessel  being  in  a  foreign  port,  and  requiring  lepairs.  Th^ 
master  was  allowed  to  hypothecate  the  cargo.  The  learned  judge, 
(Lord  Stowell,)  in  his  reasoning  on^the  question  of  necessity,  by 
way  of  illustration,  puts  the  case  of  a  ship  driven  into  port  with  a 
perishable  cai^o,  where  the  master  can  bold  no  communication 
with  the  proprietor,  (see  p.  259,)  m  which  case  the  authority  of 
agent  is  devolved  ui[)ou  him,  &c.  A  similar  illustratioir  is  again  put 
at  p.  261,  still  keeping  in  view,  throughoiu,  the  idea  of  a  foreign 
port  as  an  ingr^ent  in  the  necessity. 

In  a  Massachusetts  case,  Bryant  vs.  The  Commonwealth  Insur- 
ance Company/ 13  Pick.  Rep.  543,  a  vessel  was  owned  and  insured 
in  Massachusetts,  and  stranded  on  the  coast  of  Virginia ;  the  cargo 
was  landed,  and  was  not  of  a  perishable  nature,  and  might  have 
been  kept  in  reasonable  safety  until  the  owners  and.  insurers  in 
Massachusetts  could  be  hoard  from ;  and  it  was  held  that  the  master 
had  not  authority  to  sell  the  cargo  and  break  up  the  voyage,  with- 
out waiting  luitil  the  owners  and  insurers  could  be  consulted. 
The  Court  in  this  case  lay  down  tlie  rule,  that  the  necessity  must 
be  so  strong  as  to  leave  no  alternative  to  the  master.  They  say, 
"  The  Courts  have  endeavoured  to  limit  and  guard  this  branch  of 
the  mercantile  law  with  the  greatest  care;  the  strongest  language 
has  been  employed,"  &c. 

In  Hall  vs.  Franklin  Insurance  Company,  9  Pick.  Rep.  487,  the 
Court  say,  ^<  There  must  be  something  more  than  expediency  in  the 
case;  the  sale  should  bo  indispensably  requbite.  We  mean,  a 
necessity  which  leaves  no  altemativjB,  wliich  prescribes  the  law  for 
itself,  and  puts  the  party  in  a  positive  compulsion  to  act" 

The  cose  of  Scull  vs.  Briddle,  2  Wash.  C.  .C.  Rep.  150,  was  trover 
for  certain  sails,  rigging,  &c.  which  belonged  to  a  vessel  that  was 
wrecked  on  the  coast  ot  Maryland.  The  vessel  and  tackle  were 
sola  at  a  public  sale  by  tlie  master.  Mr.  Justice  Washington  laid 
down  the  rule  of  law  to  be,  '^that  in  eases  of  extreme  necessity  the 
master  may  sell  in  a  foreign  country  rather  than  let  the  property 
pensh,  but  not  in  the  country  where  his  owner  lives ;  and  no  case 
of  tne  sort,  it  is  believed,  can  be  shown.  Mischievous  Dirould  be 
the  consequence  if  such  doctrines  were  tolerated."  ,  See  also  the 
case  of  Schooner  Tilton,  m  the  Circuit  Court  of  Massachusetts,  5 
lyiason,  4(k 
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The  result  of  these  cases  is,  that  the  legal  necessity  to  justify  a 
sale  by  the  master,  must  be  something  more  than  a  mere  moral 
necessity :  it  must  be  such  a  case  of  urgency  as,  in  the  language  of 
the  Court  in  Massachusetts,  <<to  leave  ao  alternative;'^  and  the 
degrc^  of  this  necesrity  may  be  the  better  understood  by  the  im- 
portant circimistance  mentioned  in  the  leading  cases,  viz.  that  the 
disasters  in  those  cases  happened  to  the  vessels  while  in  foreign 
ports,  and  where  the  master  had  no  opportunity  of  consulting  the 
owners. 

:  .Further:  it  is  not  enough  that  the  master  makes  a  sale  in  good 
faith,  although  this  must  accompany  the  necessity ;  and  this  latter 
must  be  clearly  and  indisputably  made  out.  It  may  be  also  added, 
thit  sound  policy  demands  that  sales  of  this  description  should  not  be 
too  much  encouraged,by  affording  facilities  to  masters  to  effect  them ; 
especially  in  cases  like  the  present,  where  they  have  the  means  of 
consulting  their  owners  in  their  own  state  or  country. 
'  But  if  the  Court  should  think  that  the  facts  prove  a  case  of  legal 
nacessitv,  in  respect  to  the  sale  of  the  hull  of  the  vessel ;  the  lil^l- 
lantl  still  contend  that  there  was  no  such  necessity  as  to  the  sails  and 
rigffing,  &c.  These  had  been  taken  out,  as  well  as  the  cargo,  and 
had  been  carried  on  shore  in  safety. 

Instead  of  selling  the  sails  and  ragging  on  the  spot,  under  every 
disadvsintage,  such  as  exacting  cash  in  hand,  and  .the  purchaser  to 
take  the  riiut  of  title,  &c.  the  master  should  have  either  sent  them  to 
Boston,  where  the  parties  interesteS  could  have  sold  them  to  the 
best  advantage,  or  he  should  have  immediately  given  information 
of  their  having  b^n  brought  on  shorcy'-and  then  waited  for  orders, 
if  sold  at  Bpstou,  they  would  have  brought  one  thou^nd  dollars,  or 
upwards;  as,  according  to  the  usual  estimate,  the  sails  and  rigging, 
flbc.  are  considered  about  equal  to  the  value  of  Ae  hull,  or  hw  the 
value  of  the  entire  vessel 

At  all  events,  whatever  might  have  been  the  value  of  the  saUs 
and  rfgging,  there  was  no  necessity  for  selling  them,  as  they  were 
already  landed,  with  the  cargo ;  and  the  master  might  easily  have 
advised  the  owners  and  underwriters,  and  waited  for  their  lorders ; 
whibh,  by  the  uMLal  course  of  the  mail  from  Boston  to  Nantucket^ 
would  have  reached  him  in  two  days.  In  point  of  fact,  the  libel- 
lants  did  send  an  agent  to  Nantucket,  as  soon  as4he  toss  was  known 
in  Boston,  who  offered  to  pay  all  expenses  incurred,  &c.  if  the  ves- 
sel could  be  deliver^  to  him ;  but  the  sale  had  already  taken  place, 
and  the  purchasers  reftised  to  relinquish  the  vessel  to  the  agent 

In  conclusion,  the  libellants  .would  resfl^tfully  urge  upon  the  con- 
sideration of  the  Court  the  consequences  of  sanctioning  sales  of  this' 
Uttd,  made  under  circumstances  which  do  not  dewy  and  une-* 
quivocally  amount  to  the  strict  legal  necessity  whidi  the  Conxts 
have  required.  The  greater  the  fecili^es  that  are  afforded,  the 
stronget  will  be  the  temptation  to  make  such  sales  -fraudulently  r 
and  me  firat^  will  be  the  moie  difficult  of  detection,  in  pronortioD 
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as  the  necessity  will  be  a  question  to  be  settled  more  by  the  opinions 
of  the  master  and  other  \ntnesseSy  than  by  simple  matters  of  fact 
And  even  in  cases  where  there  may  be  no  direct  fraudulent  intent, 
the  facility  of  selling  will  proportionally  lessen  the  efibrts  of  the 
master  and  seamen  to  rescue  their  vessel  from  impending  danger 
and  loss ;  and  the  owners  and  underwriters  will  be  made  to  suffer 
accordingly. 

The  Court  must,  in  this  and  other  cases,  give  weight  to-  the 
important  considerations  of  public  pohcy,  or  expediency,  in  laying 
down  practical  principles  which  are  to  govern  the  conduct  of  parties;, 
and  it  is  manifest,  that  far  greater  mis<mie&  will  follow  from  allow;- 
ing  facilities  in  making  such  sabs,  especiallv  in  home  ports,  than 
by  rigorously  restricting  them  to  cases  of  absolute  necessity-r-euch  a 
necessity  as,  in  the  language  of  the  Courts,  "  leaves  no  alternative.*? 

Mr.  Saltonstall,  for  the  appellees,  submitted  the  following  points: 

1.  The  sale  made  by  the  master  was,  under  the  circumstances, 
justified  by  necessity.  It  was  made  by  him  in  good  faith.  There 
was  a  moral  necessity  for  it.  The  hazard  to  which  the  brig  was 
exposed  was  so  great,  the  expense  that  must  be  incurred  in  attempt- 
ing to  get  her  off  would  be  great  and  certain,  and  the  result  of  fuf- 
thej  attempts  so  uncertain,  that  the  sale  was  justifiable,  and*  passed 
the  property  to  the  purchasers. 

2.  Tne  sale  was  assented  to  and  adopted  by  Crosby  and  others, 
afterwards,  who  thus  ratified  the  act  of  the  master  |  and  their  as- 
signees cannot  stand  in  better  right  than  they  were. 

3.  Though  the  abandonment  was  not  revoked,  but  was  continued; 
vet  the  libellants  cannot  accept  it  six  months  after  it  was. made, 
having  first  refused  to  accept  it ;  and  thus  avoid  the  effect  of  the  ac- 
quiescence and  adoption  o(  the  master's  acts  by  the  assured,  by  force 
of  the  technical  rule,  that  an  abandonment,  when  accepted,  relates 
back  to  the  time  when  it  was  offered. 

4.  The  sale  by  Folger  and  others  to  the  claimants  was  made  in 
Boston,  July,  1828.  The  libellants  knew  the  brig  was  in  Boston  in 
May  preceding,  but  gave  no  notice  to  the  purchasers  or  their  agent, 
and  took  no  steps  to  prevent  a  sale.  This,  it  is  contended,  is  a  frauct 
on  the  claimants ;  and  a  Court  of  equity,  (which  a  Court  of  admiralty 
is,  with  Kmited  powers,),  will  not  aid  it  party  who  -thus  stands  by, 
and,  by  his  silence  and  inaction,  permits  another,  without  notice,  to 
purchase.    It  isB  fraud  on  the  innocent  bona  fide  purchaser. 

5.  The  demand  of  the  libellants  is  stale,  and  cannot  now  be  set 
up  and  enforced.  The  vessel  was  abandoned  March  29th,  1828; 
tM  libel  was  not  filed  until  September,  1884,  more  than  six  years 
afterwards. 

6.  If  the  sale  be  adjudged  void  fot  want  of  authority  in  the  mas- 
ter to  make  if  under  the  circimistances,  and  not  ratified  by  the  ac- 
quiescence of  Croshy  arid  others^  with  the  knowledge  of  the  libel- 
lants ;  if  the  libellants  are  not  estopped  by  their  silence  and  inaction, 
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and  the  suit  was  commenced  in  due  season,  then  the  claimants  ask 
to  be  allowed  the  expenses  and  reasonaUe  reward  for  their  vendors' 
(the  piurchasers  and  salvors)  labour  and  hazard ;  which  amounts  to 
nearly  the  smnfor  which  she  was.  sold. 

1.  The  firsijpoint  presents  two  questions:  first,  as  to  the  authoritv 
of  a  master  to  sell  his  vessel^jtnd  imder  what  circumstances ;  second, 
whether  the  sale  in  this  case  was  justifiable. 

As  to  the  authority  of  a  master  to  sell  on  the  ground  ofneceteity, 
the  law  has  been  fully  examined  in  England,  and  by  this  Court,  as 
well  as  in  Massachusetts,  New  York,  and  other  conunercial  states, 
within  a  few  years,  and  has  been  clearly  settled. 

We  believe  it  to  be  correctly  stated  in  the  bpinion  of  the  Circuit 
Court  in  this  case,  2 Sum.  R.  206.  ^lagree.at  once  to  the  doctrine," 
says  the  learned  judg^,  p.  21 5,  '^  that  it  is  not  siifficient  to  show  that  the 
master  acted  in  goc^  faith,  and  in  the  exercise  of  his  best  discretion. 
The  claimants  upon  whom  the  onus  probandi  is  thrown,  must  go 
farther,  and  prove  that  there  vTas  a  moral  necessity  for  the  sale,  so 
as  to  make  it  an  urgent  duty  upon  the  master  to  sell,  for  the  preser- 
vation of  the  interest  of  all  concerned.  And  I  do  not  well  know 
bow  to  put  the  case  more  clearly  than  by  stating,  that  if  the  circum- 
stances were  such,  that  an  owner,  of  reasonable  prudence  and  dis- 
cretion, acting  on  the  pressure  of  the  occasion,  would  have  directed 
the  sale,  fh>m  a  firm  opinion  that  the  brig  could  not  be  delivered 
firom  the^  peril  at  all,  or  not  without  the  hazard  of  an  expense  utterly 
disproportionate  to  hei^  real  value,  as  ^e  lay  upon  the  beach,  then, 
the  sale  by  the  master  was  justifiable,  and  must  be  deemed  to  be 
made  by  a  moral  necessity.  And  I  consider  this  to  be  the  true  doc- 
trine^ deducible  from  the  case  of  Gordon  vs.  the  Massachusetts  Fire 
and  Marine  Insurance  Company,  2  Pick.  R.  249 ;.  where  the  subject 
is  .examined  very  much  at  large,  and  with  great  ability." 

We  believe  the  doctrine  on  this  subject  to  be  here  truly  stated, 
and  are  willing  the  conduct  of  Captain  Phillips  should  be  tested  by  iu 

The  law  on  this  subject  was  fully  examined  in  the  case  cited,  2 
Pick.  R.  249',  by  the  late  distinguished  Chief  Justice  ParkQr,of  Mas* 
sachusetts.  At  has  come  under  the  consideration  of  the  same 
Court  in  several  subsequent  cases,  and  has  been  revised ;  but,  on  a 
careful  consideration  of  the  cases,  it  will  be  foimd  that  (tie  doctrine 
of  the  first  case  has  not  been  varied,  but,  on  the  contrary,  has  been 
confirmed.  Hall  et  al.  tit.  The  Franklin  Insurance  Company,  9 
Pick.  466.  Winn  et  al.  vs.  The  Columbia  Insurance  Company,  12 
Pick.  279. .  Bryant  et  aL  vs.  The  Commonwealth  Insurance  Com- 
pany, 1*3  Pick.  543. 

In  the  case  9  Pick.  466,  the  sale  was  not  justified ;  but  it  was  on 
account  of  the  particular  circumstances,  as  each  case  indeed  must 
depend  on  its  own  circumstances.  The  ship  was  on  a  voyuge-from 
Boston  to  New  Orleans;  struck  on  the  coast  of  Florida;  was  got 
off;  and  proceeded  to  Key  West.  She  did  not  leak,  and  might  have 
remainea  there  in  safety  until  notice  of  the  disaster  should  have  been 
■ent  to  Boston;  and  after  the  sale,  the  vessel  in  &ct  proceeded  to 
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Boston,  with  the  same  master,  and  without  any  repairs.  It  was 
properly  held  that  the  sale  was  not  necessary,  and  that  ttie  insurers 
were  not  affected  by  it  Bryant  vs.  Commonwealth  Insurance 
Company,  was  the  case  of  a  cargo,  insured  from  Havana  to  Castine, 
in  Maine ;  the  vessel  was  Wrecked  about  forty  miles  from  Norfolk, 
but  the  cargo  was  taken  from  the  vessel  without  nlamage,  and 
might  have  been  sent  to  its  place  of  destination  for  less  than  fifty 
per  centum  of  its  value ;  but  the  master  sold  it  on  the  beach ;  and  it 
was  held  that  there,  was  not  a  legal  necessity  for  the  sale. 

It  is  very  dear  that  the  sale  was  not  justifiable,  according  to  the 
doctrine  in  Gordon's  case :  and  as  clear  that  there  is  no  similarity 
between  the  circumstances  of  that  sale  and  the  sate  of  the  brig 
Sarah  Ann.  This  subject  has  come  under  the  consideratiou  of  thu 
Court,  and  the  law  is  settled  on  the  same  principles  as  in  the  cases 
cited.  Patapsco  Insurance  Company  t;^.  Southgate  et  al.,  5  Peters' 
Rep.  604. 

It  can  hardly  be  imderstood  to  have  been  settled  in  England,  that 
a  nulster  has  authority  to  sell  a  ship  on  the  ground  of  necessity, 
until  the  case  of  Idle  vs.  The  Roy.  Ex.  Ass.  Co., '8  Taunt.  R.  770, 
and  3  Moore.  In  that,  and  in  subsequent  cases,  it  is  placed  on  the 
same  ground  as  in  this  country;  and  that  is,  the  ground  of  necessity 
— amoral,  legal  necessity,  arising  from  extreme  peril  and  the  danger 
of  delay.  It  follows  necessarily  from  the  relation  of  the  master  to 
those  interested,  Uiat  there  must  be  this  authority.  It  supposes  a 
case  of  extreme  peril.  What  is  to  be  done  ?  It  will  not  do  to  wait 
until  the  owner  can  be  consulted.  There  Jis  a  necessity  for  imme- 
diate decision  and  action.  In  such  cases  the  master  may  do  what 
he  might  well  suppose  the  owner  would  do  if  present ;  and,  in  the 
exercise  of  a  souna  discretion,  sell  the  vessel  and  appurtenances. 

It  follows  firom  the  principles  and  the  reasons  on  which  this  au- 
thority rests,  that  it  cannot  be  affected  by  the  circumstance  in  what 
country  the  disaster  happened;  whether  in  a  foreign  country  or  not^ 
There  is  no  case  in  which  it  is  decided  that  this  authority  is  limited 
to  cases  happening  in  a  foreign  country.  The  question  is,  in'  every 
case,  whether  there  was  an  urgent  necessity  for  the  sale — ^whether 
a  delay  would  be  extremely  perilous.  In  such  a  case  it  would  be 
absurd  to  say  that  the  master  shall  not  sell,  because  the  vessel, 
though  exposed  to  immediate  destruction,  is  in  the  country  of  the 
owner's  residence.  And  in  a  country  of  such  vast  extent  as  ours, 
the  doctrine  suggested  would  be  extremely  injurious  in  its  conse- 
quences. In  most  of  the  decided  cases,  as  might  be  supposed,  the 
stranding  happened  abroad.  In  the  case  of  hjrpothecation,  the  ves- 
sel is  supposed  to  be  in  safety.  The  question  is  as  to  funds  for 
repairs  and  outfits;  and  in  such  cases  it  is  reasonable  that  in  a 
country  of  such  limited  extent  and  &cility  of  communication  as 
England,  the  owner  should  be  consulted.  There  can  seldom  be  & 
necessity  for  instant  action.  Still,  Ireland,  and  it  is  believed  Scotland, 
areconndered  to  be  foreign  countries:  and  it  may  be  remarked  that 
Nantudrot  is  further  firom  the  main  land  than  Ireland  is  from 
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England)  and  that  the  owners  were  five,  hnndned  miles  firom  thiat 
island^  and  in  another  state. 

The  case  of  Scull  w.  Briddle,  2  Wash.  Cir.  R.  150,  is  very  brieflv 
reported;  and  this  point  was  not  essential  to  the  dedsion^  which 
was  mainly  placed  on  another  ground. 

In  Idle  v$.  the  Royal  Exchange  Assurance  Company,  the  decision 
was  not  placed  at  all  on  the  circumstance  that  one  of  the  owners 
was  present ;  on  the  contrary,  Dallas,  Ch.  Jus.,  remarked,  <<  I  should 
further  say,  that  on  the  broad  ground  of  a  power  to  act  on  a  sudden 
emergency,  in  order  to  save  as  much  as  could  be  saved  from  im* 
pendmg  ruin,  whether  the  sale  be  by  the  owner  or  the  captain  will 
make  no  difference ;  if  the  circumstances  justified  the  selling,  and  the 
sale  was  honestly  and  fieiirly  conducted."  And  with  another.remark 
of  the  same  learned  judge  the  consideration  of  this  part  of  the  case 
is  closed:  '^Although  general  principles  are  highly  vsluable  yrhen 
they  can  be  of  general  and  extensive  application;^  yet,  firom  the  very 
nature  of  subjects  of  this  description,  the  application  of  principles, 
a:s  far  as  decided  cases  furnish  any  rule,  must  depend  upon  the  cir- 
cumstances of  the  particular  case.'' 

It  is  contended,  that  under  the  law  as  settled,  the  sale  of  the  Sarah 
Ann  was  proper  and  justifiable.  This  makes  it  necessary  to  look, 
to  the  evidence. 

Wa%  then,  the  sale  justifiable  ?  Under  all  the  circumstances,  was 
it  necewury  for  the  captain  to  sell  the  property  ?^  If  it  was  a  valid 
sale,  then  the  title  of  the  claimants  is  unquestionable.  This  de- 
pends  on  the  state  of  things  at  the  time.  "What  was  the  situation  of 
the  vessel  when  the  captain  despaired  of  getting  her  off,  and  deter* 
mmed  to  unlade  the  cargo,  to  strip  the  vessel,  and  to  sell  the  pro- 
perty there  ?  It  is  necessary  to  look  at  th^  evidence.  The  deposi- 
QopB,  on  the  part  of  the  claimants,  are  very  strong ;  and,  we  mink, 
oonduirive  on  this  question. 

As  to  the  main  fisu^,  they  are  uncontradicted ;  on  the  contrary, 
as  to  tnd  exposure  of  the  bng,  &c.,  they  are  corroborated  bv  Pease 
and  Gardner,  two  of  the  libellants'  witnesses.  As  remarked  by  the 
learned  judge  before  whom  the  cause  was  tried,  2  Sum.  R.  p.  216, 
we  must  look  to  the  state  of  things  as  it  was  at  ibe  time  of  the  sale, 
and  weigh  all  the  circumstances ;  as,  the  position  and  exposure  qf 
the  brig ;  the  season  of  the  year  and  chance  of  storms ;  the  danger 
from  storms;  the  expense  of  further  attempts  to  get  her  off;  the 
probable  chance  of  success ;  and  the  necessity  of  inmiediate  action 
on  the  part  of  the  master.  The  object  of  the  captain  at  first,  and 
as  long  as  there  appeared  to  be  any  hope,  was  to  g^t  her  off.  He 
made  use  of  judicious  >and  strenuous  exertions,  availing  himself  of 
the  skill  and  experience  of  Ceorge  Myrick,  the  wreck-master,  until 
the  gale  drove  her  so  far  on  shore,  that  all  further  exertion  seemed 
to  be  hopeless. 

As  to  the  place  where  she  lay,  on  the  south-west  shore  of  Nan- 
tucket, a  reference  to  a  map  or  chart  will  show  at  once  that  she 
was  exposed  to  the  whole  reach  of  the  ocean,  firom  southwest  to 
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southeast  No  spot  on  the  coast  is  move  exposed  to  peril :  and  this 
is  not  contradicted  by  a  angle  witness,  except,  perhaps,  by  Captain 
Atkins  Adams,  who  went  to  Nantucket,  where  he  never  was  before, 
as  agent  for  the  underwriter,  and  was  within  ^lalf  a  mile  of  the 
spot.  At  the  time  of  the  sale,  the  brig  lay  on  an  open  shore  of 
shifting  sand,  nearly  high  and  dry ;  her  cargo  discharged,  and  the 
sails  and  rigging  taken  on  shoss  to  save  them. 

Then,  as  to  the  probability  of  a  gale.  It  will  be  seen  by  the  tes- 
timony ,^tbat  storms,  and  severe  storms,  are  frequent  at  that  season 
of  the  year.  It  was  in  the  month  of  March ;  proverbially  blustering 
and  stormy. 

But  the  great  oUectioh  to  the  sale  is,  on  the  ground  that  it  was 
in  the  countrv  of  th6  owners'  residence ;  they  residing  in  Hfumpden, 
Maine,  and  that  they  had  an  agent  in  Boston.  There  is  nothing  in 
the  evidence  toishow  that  Thomas  Curtis  was  agent  for  the  owners, 
and  known  to  be  such  to  Captain  Phillips,  except  for>the  purpose 
of  obtaining  insurance.  It  is  conclusively  proved  that.there  was  a 
necessity  for  immediate  action,  and  that  a  delay  for  the  purpdlse  of 
receiving  instructions  from  the  owners  or  their  agent  would  have 
been  attended  with  extreme  hazard.  Information  of  the  state  of 
the  vessel  was  sent  to  Boston  March  23.  .The  abandonment  itas^ 
March  29,  probably  immediately  upon  the  receipt  of  the  letter. 
And  it  is  believed,  that  at  that  time,  in  the  month  of  March,  the 
mail  from  that  island  to  Boston  was  seldom  less  than  a  week. 
There  was  then  no  steamboat  communication. 

We  contend  that  Captain  Phillips  could  not  have  done  otherwise 
than  he  did,  after  having,  without  success,  attempted  to  get  the 
vessel  off,  without  the  most  gross  carelessness.  No  course  was  left 
for  him  but  that  which  he  pursued,  to  discharge  the  cargo,  and  get 
on  shore  the  sails,  &c.,  as  soon  as  possible ;  and  sell  tliem  there,  to 
save  what  he  could,  for  whom  it  might  concern. 

The  vessel  was,  in  fact,  got  off  by  the  purchasers.  We  are  ftot 
to  judge  by  the  event,  but  by  the  situation  at  the  time  of  the  sale. 
The  captain  may  act  with  perfect  propriety  in  selling j  a.  ship 
may  be,  to  all  appearance,  in  a  desperate  situation,  and  yet  she  may 
most  unexpectedly  be  saved.  That  was  the  case  of  the  ship  Argo- 
naut. Peele  et  aL  vs.  the  M^rchanta'  Insurance  Company,  3  Mass. 
R.  28.  Her  situation  was  much  like  that  of  this  brig,  it  seemed 
to  be  desperate ;  but  she  was  saved ;  and  yet  the  learned  judge,  in 
a  most  able  and  elaborate  opinion,  decided  that  <<  the  owners  had  a 
good  right  to  abandon,  imder  the  circumstances,  even  if  the  injury 
was  less  than  half  the  value." 

As  to  the  chance  of  success  in  attempts  to  -get  this  vessel  off,  there 
is  one  fact  of  the  utmost  importance ;  that  is,  the  price  she  brought. 
Consider  the  circumstances — ^that  this  sale  was  only  tw,elve  miles 
flrojaa  that  vealthy  and  enterprising  maritime  place,  Nantucket; 
that  ample  notice  had  been  given  of  the  sale ;  that  there  was  a  large 
company  present ;  that  there  was  no  collusion  or  private  agreement, 
but  that  the  sale  was  fisiirly  conducted ;  that  sevexil  companies'wer 
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foUoded  to  purchase,  if  she  did  not  go  too  high ;  and  yet  that  the 
hull  was  sold  for  ^125,  and  the  whole  amount  of  sales  was  only 
S549!.  Now,  how  can  this  be  accounted  for?  Clearly,  only  be- 
cause it,  was  thought,  by  the  best  judges  on  the  spot,  that  taking 
into  consideration  the  chances  of  saving  the  vessel,  and  the  expense 
that  would  attend  the  attempt,  she  was  worth  no  more.  This  feet 
is  considered  to  be  of  the  utmost  importance  when  taken  in  con- 
nexion with  the  opinions  of  the  witnesses  as  to  the  value  of  the  vessel 
as  she  lay,  and  as  to  her  desperate  situation,  and  the  necessity  of  the 
sale.  And  the  result  shows  that  the  price  given  was  as  much  as  she 
was  worth.  The  whole  cost  and  expense  of  the  purchase  and  re- 
pairing the  brig  was  $2,694 ;  and  she  was  sold,  after  being  in  Boston 
two  months  for  sale,  for  $2,736,  little  more  than  an  indemnity  to 
the  purchasers.  And  the  vessel  was  valued  just  before,  in  the 
policy,  at  only  $4,000. 

To  the  actual  expense  necessary  is  to  be  added  the  risk  that  it 
would  be, lost  by  the  total  loss  of  the  vessel..  Great  expenses  were, 
therefore,  necessary,  and  it  was  uncertain  ho^v  much,  and*whether 
they  would  not  be  lost.^ 

What,  under  these  circumstemces  was  the  captain  to  do  ?  We 
think  he  ought  to  have  done  just  what  he  did ;  and,  indeed,  that  his 
whole  conduct  was  prudent  and  judicious.  We  think  he  ought  to 
have  made  use  of  proper  means  and  exertion  ta  liberate  his  vessel 
That  he  did.  And,  afterwards,  when  she  had  i  been  driven  upon 
the  beach,  almost  high  and  dry,  and  was  then  fastened  in  a  place 
where  six  only  of  twenty-three  vessels  had  been  saved,  with  no 
means  there  of  making  further  attempts  to  get  her  off — and  this  in 
a  season  of  storms,  and  when  a  gale  would,  almost  to  a  certainty, 
have  been  fatal  to  the  vessel, — we  contend  that  he  did  right  to  sell 
the  vessel  and  appiurtenances,  and  save  what  could  be  saved,  for 
whom  it  might  concern.  He  was  justified  by  the  necessity  of  the 
case.  In  the  strong  language  of  the  Massachusetts  court,  which 
must  be*  reasonably  Construed,  or  no  sale  would  ever  be  necessary, 
"  there  was  no  alternative."  But  good  faith  must  accompany  the 
necessity,  and  must  be  clearly  made  out:  Upon  this  pomt  there 
can  be  no  question  in  this  case.  The  whole  conduct  of  the  captain 
shows  that  he  acted  from  good  motives,  and  in  perfect  good  feith. 
No  other  motive  can  be  suggested  for  the  sale  under  tfie  circum- 
stances. The  case,  therefore,  is  brought  clearly  within  the  princi- 
ples of  law  as  settled  on  this  subject. 
•  But 't  has  been  suggested,  on  the  part  of  the  libellants,  that  there 
could  have  been  no  necessity  for  selling  the  sails,  rigging,  &c.,  as 
they  might  have  been  stored  or  sent  to  Boston. 

But  there  is  no  evidence  to  show  that  any  part  of  the  sails  and 
rigging,  or  of  the  appurtenances  sold,  were  connected  with  Uie 
vessel,  at  the  date  of  the  libel.  By  the  account  of  sales  it  appears 
that  they  were  sold  in  small  lots  to  many  different  persons.  The 
sale  was  six  years  before  the  libel ;  the  vessel  had  been  constancy 
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employed ;  and  the  presumption,  therefore,  is,  that  no  part  of  the 
original  saiils  and  rigging  remained  connected  with  the  brig. 

It  may  be  observed  that,  in  the  case  of  Idle  vs.  the  Royal  Ex- 
diange  Assurance  Company,  and  in  most  of  the  cases,  the  sails, 
rigging,  &c.  were  separated  from  the  vessel,  and  sold  in  different 
lots,  but  at  the  same  time. 

2.  We  say  that  the  sale  was  adopted  by  the  assured  afterwards; 
that  they,  thus  ratified  the  act  of  the  master ;'  and  that  the  libellants, 
claiming  under  thera,  as  assignees,  cannot  stand  in  a  better  situation 
than  they  were. 

The  sale  was  on  the  day  when  the  offer  of  abandonment  was 
made.  That  abandonment  was  expressly  rejected.  Whose  vessel 
was  she,  then,  at  the  time  of  the  sale  ?  We  say,  the  original  owners'; 
and  that  they,  and  all  persons  claiming  under  them,  must  be  bound 
by  their  ratification  of  the  sale^  and  by  their  conduct,  as  much  so 
as  if  they  had  stood  by  and  directed  the  sale. 
.  We  contend  that  the  libellants  cannot  now  be  permitted  to  take 
different  ground.  Having  taken  the  assignment  subsequently  to 
the  acquiescence  of  Crosby  et  al.,  the  libellants  are  bound  by  it 
Courceir  w.  Hitter,  4  Washington  C.  C.  R.  549.  Pierce  vs.  Clark, 
1  Bam.  and  Cres.  186.  Cairnes  t;^.  Bleecker,  12  Johns.  Rep.  300. 
Cod  wise  vs.  Hacker,  1  Caines  R;  526.  Mar&h  vs.  Gold,  2  Pickering, 
289. '  Clark's  executors  t;^.  Reimsdyke,  9  Cranch,  153. 

3.  As  to  the  third  point ;  we  Ihink  it  is  necessary  to  look  to  the 
situation  of  the  parties  at  the  time  of  the  acceptance  of  the  abandon- 
ment, in  October;  and  we  contend  that  the  respondents  had  ac- 
quired rights  under  their  purchase,  by  the  <^onduct  of  the  libellants. 
They  re^sec  he  abandonment ;  they  disclaimed  any  ownership  in 
or  rjght  to  the  brig ;  the  original  owners  stood  by  and  saw  the  sale 
on  the  beach,  and  afterwards  in  Boston,  to  the  respondents,  without 
objection  or  claim.  By  this  acquiescence  the  respondents  acquired 
rights  as  against  the  original  owners.  Shall  they  now  be  defeated 
by  the  supposed  relation  back  of  the  settlement  in  October,  to  the 
offer  to  abandon  in  March,  which,  at  the  time,  was  repudiated  ?  On 
this  point  we  ask  the  consideration  of  the  Court. 

4.  The  conduct  of  the  libellants  was  a  fraud  on  the  claimants.  In 
May,  1828,  they  knew  the  brig  was,  in  Boston,  and  for  sale,  but 
they  took  no  steps  to  prevent  it.  They  did  not  notify  the  master 
Bind  part  owner,  or  Cartwright,  the  ftgent  for  selling,  or  the  pubUc, 
in  any  way,  of  any  claim,  or  any  objection  to  the  sale.  How  were 
the  purchasers  to  know  of  any  objection  ?  Suppose  they  had  in- 
quired— ^to  whom  should  they  go  ?  The  selling  agent  had  no  know- 
ledge of  any  objection  on  the  part  of  Crosby  et  al.  or  the  libellants. 
She  was  registered  in  the  names  of  the  purdia^ers.  The*  respond- 
ents had  a  right  to  suppose  from  the  conduct  of  the  libellants,  that 
thev  made  no  claim ;  and  indeed  they  did  not  at  that. time.  But 
they  weve  bound  to  give  notice  of  their  situation :  and  their  stand- 
ing by  in  siletice  and  inaction,  and' permitting  another  to  purchase, 
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is  a  froiud  which  can  receive  no  fiivQur  in  this  Covat^  upon  a  pro- 
ceeding in  admiralty.  •  Wendell  vs.  Van  Rensselaer,  1  Johns.  C.  R. 
344,  and  cases  cited  by  Kent,  Chancellor..    Storrs  t;^^  Barker,  6 
Johns.  C.  R.  166. 

5.  The  demand  is  stale  and  cannot  now  be  enforced.  The  libel 
was  not  filed  till  six  years  and  a  half  after  the  abandonmeht. 

If  the  libellants*  title  relates  back  to  March,  1828,  for  one  purpose, 
it^must  for  another.  Tliey  ought  then  to  have  enforced  their  claim 
without  so  great  delay.  The  vessel  was  owned  and  employed  in 
Gloucester,  a  short  distance  firom  Boston.  She  was  often  in  Massa- 
chusetts ;  and  might,  with  proper  diligence,  have  been  seized  at  an 
earlier  period  by  the  libellants :  and  if  any  doubt  exists  of  this,  the 
claimants  ask  leave  to  amend  their  answer  and  file  proof  of  the  fact 
They  ought  tiot  to  have  delayed  enforcing  their  claim  almost  six 
years.  Willartl  vs.  Dorr,  3  Mass.  I6l.  Schooner  Adeline,  9  Cranch, 
243.    Mary  Anna  Flora,  11  Wheaton,  1. 

6.  In  support  of  the  sixth  point  in  the  brief  statement,  the  claim 
of  amelioration,  we  refer  to  this  case,  2  Sum.  i20.  The  Perse- 
verance, 2  Rob.  239.    Nostra  de  Conceisas,  5  Rob.  294. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  Court — 
This  is  an  appeal  from  the  Circuit  Court  of  the  United  States  for 
the  ilistrict  of  Massachusetts,  and  has  been  submitted  to  this  Court 
oil  the  printed  arguments  of  the  counsel  for  tlie  Ubellants  and  re- 
spondents. Those  arguments  so  entirely  occup^  the  groimds  relied 
upon  in  support  of  the  respective  rights  of  the  parties,  and  the  case 
has  been  so  fully  considered  in  the  Court  below,  as  it  is  repotte4  ill 
2  Sumner,  206,  that  this  Court  has  little  left  for  it  to  do,  than  to  ui- 
nounce  its  opinion  upon  the  points  it  deems  material  for  its  deciaion. 
This  will  be  done  briefly,  llie  particular  case  will  be  better  under- 
stood and  settled,  by  inquiring  wnat  is  the  right  of  the  master  to  afdl 
a  ship  in  the  event  of  an  admitted  stranding?  This  involves  the 
necessity  for  a  sale,  in  the  circumstances  under  which  it  is  done,  to 
make  it  justifiable  in  the  liiaster,  or  otherwise.  All  will  agree  that 
the  master  must  act  in  good  faith,  exercise  his  best  discretion  for  the 
benefit  of  all  concerned,  and  that  it  can  only  be  done  upon  the  com- 
pulsion of  a  necessity,  to  be  determined  in  each  case  by  the  actual 
and  impending  peril  to  which  the  vessel  is  exposed ;  from  which  it 
is  probable^  in  the  opinion  of  persons  competent  to  judge,  that  the 
vessel  cannot  be  saved.  Tnis  is,  as  it  is  decided  in  some  of  the 
English  Courts,  an  extreme  necessity.  The  master  must  have  the 
best  information  which  can  be  got,  and  must  act'  with  the  moat 
pure  good  faith.  So  says  Lord  EUenborough  in  Hayman  vs.  Mol- 
ten, 5  Esp.  65.  It  is  also  properly  termed  a  moral  necessity,  be- 
cause when  the  peril  and  mformaUon  concur,  bA  we  have  just  stated, 
it  then  becomes  an  ^urgent  dutv  upon  the  m^ist^r  to  sell,  for  the 
preservation  of  the  interest  of  all  concerned."  It  shotild  not  be 
termed  a  legal*  necessity,  as  it  ia  in  the  argument  of  the  counsel  for 
the  libellants;  for  though  the  neqessity,  ir^ormation,  and  good  faith 
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of  the  master  will  make  the  sale  legal,  the  term  l^l  is  not  descrqi- 
tive  of  the  prerequisite  upon  whkh  the  master's  right  to  s^U  de- 
pends. Nor  can  the  necessity  for  a  sale  be  denied,  when  the  pml, 
m  the  opinions  of  those  capable  of  forming  a  judgment^  make  a  loss 
probable ;  though  the  vessel  may  in  a  shok  time  afterwards  be  got 
off  and  put  afloat.  It  is  true  the  opinion  or  judgment  of  competent 
persons  may  be  falsified  by  the  event,  and  that  their  judgment  may 
be  shown  to  have  been  erroneous  by  the  better  knowledge  of  other 
persons,  showing  it  was  probable  the  vessel  could  have  been  extri- 
cated from  her  peril,  without  great  injury  ot  incurring  great  expense; 
and  the  master's  incompetency  to  form  a  judgment  or  to  act  with 
a  proper  discretion  in  the  case,  may  be  shown.  But  from  the  mere 
fact  of  the  vessel  having  been  extricated  from  her  penl,  no  presump- 
tion can  be  raised  of  tl^  master's  incompetency ,  or  of  that  of  his  ad- 
visers. It  is  right  also  to  test  the  peril  m  which  the  vessel  :may  be, 
by  information  of  the  locaUty  where  she  is  stranded,  by  th^  season 
of  the  year,  and  by  a  comparison  of  the  number  of  vesselsf  lost  or 
saved,  which  have  been  driven  on  die  same  beach  or  shoal.  But 
in  doing  so,  though  it  shall  be  found  that  a  larger  number  of  vessels 
stranded  h^ve  been, got  off  than  were  lost  on  the  same  beach ;  it  is 
very  difficult  in  a  case  of  stranding  upon  a  shifting  beach  of  sand, 
with  the  wind  blowing  hard  on  rtiore,  and  in  a  month  when  the 
winds  are  usually  strong  and  stormy,  to  disprove  the  necessity  for 
the  master  to  seQ,  by  what  may  have  happened  in  other  cases. 
The  evidence  taken  in  this  case  establiriies,  that  five  to  one  of  the 
vessels  stranded  where  the  Sarah  Ann  was  driven  on  the  beach, 
have  been  altogether  lost  The  evidence  in  such  a  case,  and  under 
such  proof  of  the  loss  of  vessels  there,  must  be  very  strong  before 
it  can  prevail  to  show  that  there  was  no  necessity  for  the  master  to 
sell.  '  It  must  also  be  proved,  in  a  particular  cas^  given,  that  the 
means  in  the  master's  power,  or  which  he  may  command  from 
those  to  get  his  vessel  off,  had  not  been  applied,  and  that  there 
would  have  been  what  we  shall  call,  and  what  ought  to  be  so  esteemed, 
a  controlling  difference  between  the  value  of  the  vessel,  as  her  con- 
dition may  be  when  she  is  old,  and  the  expense  to  be  incurred  in 
getting  her  off  Nor  wUl  any  ascertainment  of  the  cost  of  repairs 
subsequent  to  the  extrication  of  the  vessel,  raise  a  presumption 
against  the  necessity  to  sell,  whatever  may  be  her  condition  as  to 
strength,  and  though  she  may  not  be  injured  in  the  hull,  if  the 
actual  and  immediate  prospective  danger  menaces  a  probable  total 
loss.    We  think  such  was  the  Sarah  Ann's  danger. 

The  Court  then,  having  stated  its^pinion  as  to  what  makes  an  ex- 
treme necessity,  it  follows  that  it  cannot  be  laid  down  as  a  .universal 
rule,  that  the  master's  power  to  sell  is  limited  to  cases  of  extreme  ne- 
cessity in  a  foreign  port,  or  in  a  port  oi  the  United  States  of  a  differ- 
ent state  than  that  to  which  the  vessel  belongs,  or  in  which  her  own- 
ers may  be  or  reside  when  the  necessity  occurs.  The  true  criterion 
for  determioing  the  occurrence  of  the  master's  authority  to  sell  is  the 
inquiry,  whether  the  owners  or  insurers,'  when  they  are  not  distant 
2l2  51 
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from  the  scene  of  stranding,  can,  by  the  earliest  use  of  t|ie  ordinary 
means  to  convey  intelligence,  be  informed  (^  the  situation  of  the 
▼essel  in  time  to  direct  the  master  before  she  will  probably  be  lost. 
IC  there  is  a  probabiUty  of  loss,  and  it  is  made  more  hazardous  by^ 
every  day's  delay,  the  master  may  then  act  promptly,- to  save  some- 
thkig  for  the  benefit  of  all  concerned— though  but  little  may  be 
sarrc^  There  is  no  way  of  doing  so  more  effectual  than  by  exposing 
the  vessel  to  sale ;  by  which  the  enterprise  of  such  men  i^  brought 
into  competition  as  are  accustomed  to  encounter  sudi  risks,  and  who 
know  from  experience  how  to  estimate  the  probable  profits  and 
losses  of  such  adventures.  And  we  here  say  that  the  power  of  the 
master  to  sell  the  hull  of  his,  stranded  vessel  exists  also  as  to  her 
rigging  and  sails,  which  he  may  have  stripped  from  her,  after  un- 
successfuT  efforts  jto  get  her  afloat ;  or  when  his  vessel,  in  his  own 
judgment,  and  that  of  others  competent  to  form  an  opinion  and  to 
advise,  cannot  be  delivered  from  her  peril.  The  presumption  is 
that  they  are  injured ;  they  can  never  again  b^  applied  to  the  use 
of  the  vessel,  and  they  must,  ordinarily,  become  from  day^to  day 
of  less  value.  In^t  they  are  a  part  of  the  vessel  when  stripped 
froih  her,  and  the  mere  act  of  separation  by  the  vigilance  and  effort 
of  the  master,  by  which  they  are  saved  firom  the  ocean,  does  not 
take  them  out  of  his  implied  power  to  sell  in  a  case  of  necessity. 
The  necessity  does  not,  as  has  been  supposed,  mean  that  no  part  of 
her  tackle,  apparel,  or  furniture  saved  shair  be  sold,  because  they 
are  no  longer  liable  to  loss;  but  when  they  are  saved,  whether  a 
sound  discretion  does.not  require  them  to  be  sold  for  the  benefit  of 
all  concerned.  If,  however,  the  master  sells  without  good  faith,  or 
without  a  sound  discretion,  <he  owners  mayy-tigainst  the  purchaser, 
assert  their  right  of  property  in  the  sails  and  rigging ;  as  they  may 
in  ai^y  ca^e  of  a  stranded:  vessel,  which  has  been  sold  without  good 
faith  in  the  master,  with  her  sails  and  rigging  standing.  We  do  not 
think  the  case  of  Scull  t^.  Briddle,  2  Wash.  C.  0.  Rep.  150,  not- 
withstanding our  respect  for  the  memory  of  the  eminent  judge  who 
xnade  it,  sound  law.  It  is  expressed  in  terms  too  broad.  The  mis- 
chievous OMAsequences  apprehended  may  be  controlled  in  each  a^ae 
by  such  proof  as  we  are  obliged  to  depend  upon  to  maintain  aiid 
secure  from  abuse  other  interests,  eqimlly  important  to  society  in 
general  as  to  individual  engaged  in  some  particular  pursuit  We 
Slink  the  interest  of  owners  of  vessels  in  eases  oi  a  sale  by  the 
master,  when  pressed  to  make  it  by  necessity  arising  from  the  perils 
of  the  sea,  is  am|^  protected;  Smd  that  tiie  power-t>f  the  master  to 
sell  is  secured  from  ahvae  by  the  limitations  placed  upon  the  exer- 
cise of  it,  and  by.  the  obligation  of  the  purchaser  at  the  sale  ta  main* 
tain  his  ownership  against  th€f»claim  of^the  original  owner,  by  show- 
jiug  that  the  necessity  for  a  sale  had  arisen ;  that  it  was  made  in  the 
good  faith  and  sound  discretion  of  the  master.  This  certainly  in  the 
ease,  of  such  sales,  at  home,  gives  to  the  owners  of  a  stnmdea  vessri 
a  stronger  guard  against  imp6sition  and  fraud,  than  they  can  have 
in  sales  made  im  a  foreign  port;  and jierves  to  support  tli^  conec^ 
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ness  of  the  .opinion  that  the  master's  power  to  sell  is  not  confined 
to  a  foreign  port,  or  to  a  stranding  in  another  state.  This  doctrine 
holds  out  no  encouragement  to  the  master  to  sell :  it  gives  him  no 
facility  to  sell,  when  it  is  not  authorized  by  necessity ,  clearly  made 
out,  and  exercised  with  good  faith  and  sound  discretion. 

We  have  decided  the  two  points  in  the  case  necessary  to  a  right 
decision  of  it.  It  is  unnecessary  for  the  Court  to  examine  other 
points  argued  by  counsel,  though  they  are  in  the  record ;  and  which  it 
would  have  been  necessary  for  the  Court  to  consider,  if  the  respond- 
ent's rights  under  the  sale  had  not  been  establish^  by  the  points 
decided. 

We  think  the  facts  in  the  case,  which  will  appear  in  the  report 
of  the  case  made  by  the  reporter,  show  that  the  master  of-  the 
Sarah  Ann  was  in  that  necessity,  from  her  stranding  and  daily  pro- 
bable loss,  to  make  it  proper  for  him  to  sell  her  huU,  sails,  and  rig- 
ging, for  the  benefit  of  all  concerned;  that  tlie  sale  was  made  upon 
the  iilformation  and  advice  of  competent  judges,  jaiding  his  own 
judgment ;  and  that  it  was  made  in  good  faith  and  in  the  exercise 
of  a  sound  discretion. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcrint  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  oistrict  of -Mas- 
sachusetts, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  ordered,  adjudged,  and  decreed,  by  this  Court,  that  the  decree 
of  the  said  Circuit  Coiut  in  this  cause  be,  and  the  same  is"  hereby, 
affirmed  with  costs. 
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Ex  PARTE  Mtra  Clarke  Whitket. 

XIm  dutaki  judge  of  the  eMiera  diftrict  of  Looisaiia,  while  holding  a  Ciroatt  Coiiit»  or- 
dered prooeMinge  on  a  bilWn  equity  to  be  in  oonfisrmitjr  with  the  nilea  of  the  Courta  of 
Loniiiana,  thus  disrogirding  the  nilee  for  jvooeedinga  in  the  Circuit  Couiti  of  the 
United  States  in  eaaea  in  Chancery,  preicribed,  and  ordered  by  the  Sopreme  Court  of  the 
United  States.  It  waa  abo  declared  that  the  practice  and  proceedings  in  all  dyil  causes, 
tlkiie  of  admiralty  alone  excepted,  diould  be  conformable  to  the  previnona  of  the  Code  of 
Plidice  of  Louisiana,  and  of  the  acts  of  the  legislature  of  the  state.  Under  this  order, 
and  by  the  course  of  the  Court,  the  proceedings  on  the  ifll  in  equity  were  su^wnded 
•ad  prevented.  A  motion  waa  made  for  a  mandamus  to  the  Circuit  Court,  in  the  nature 
of  a  writ  oi  |m>cedend<]^  to  compel  the  Court  to  proceed  in  the  cauae  according  to  the 
ra)es  of  practice  preeeribed  lo  the  Courts  of  equity  of  the  United  Statea^  dec,  to  award 
ittarhmwits,'  dec,  and  in  all  things  to  proceed  in  the  cause  in  sud&  manner  as  die 
Constitution  and  laws  of  the  Umted  States,  and  the  principles  and  usages  in  equity 
wfll  authorize  Held,  that  this  is  not  a  case  in  which  a  mandamus  vriXL  lie  The 
appropriate  redress,  if  any,  ia  to  be  obtained  after  the  final  decision  shall  be  had  on 
the  cause,  by  appeaL 

A  writ  of  mandamus  is  not  the  approprifite  remedy  for  any  errors  which  may  be  made  in 
a  caus^  by  a  judge  in  the  exercise  of  his  authority ;  although  they  may  seem  to  bear 
harshly  or  oppresBToly  on  the  party.  The  remedy  in  such  cases  must  be  sought  in 
some  other  form. 

MR.  JONES  presented  a  petition,  and  moved  the  Court  for  a 
mandamus  in  the  nature  of  a  writ  of  procedendo,  to  be  directed  to 
the  Circuit  Court  of  the  United  States,  for  the  eastern  district  of 
Louisiana. 

Mr.  Jones,  for  petitioner,  stated,  that  William  W«  Whitney,  and 
Myra  Clarke  Whitney,  had  filed  a  bill  in  tVe  District  Court  of  the 
United  States  for  the'  eastern  dbtrict  of  Louisiana,  which  was  after- 
wards transferred  to  the  Circuit  Court.  The  complainant,  William 
W,  Whitney,  having  died  pendente  lite,  the  suit  was  continued  in 
the  name  of  his  widow,  Myra  Clarke  Whitney. 

The  subpoBua  issued  on  the  bill  was  served  on  a  number  of  de^ 
fondants,  and  among  them  on  Relf  and  Chew.  The  object  of  the 
bill  is  to  recover  property  devised  to  the  complainant  by  a  will  of 
Daniel  Clarke,  in  which  the  complainant,  his  only  child,  and  heit  at 
law,  was  his  general  legatee;  and  Relf  and  Chew  are  charged  in 
the  bill  with  having  fraudulently  concealed  and  suppressed  this  will, 
and  haviilg  set  up  a  prior  and  revoked  will,  in  which  they  are 
named  executors,  with  plenary  powers  of  disposal  and  sale  over  the 
real  estate  of  the  testator;  and  they  had  disposed  of  the  immense 
dstatOj  under  colour  of  their  office  and  authority,  as  executors  and 
testamentary  legatees ;  whilst  the  complainant  for  a  time,  an  infant 
of  tender  years,  was  in  ignorance  o£  her  parentage  and  true  name, 
and  of  his  rights.  The  other  defendants  are  charged  with  combin- 
ing with  Chew  and  R^lf ;  and  with  having  purchased,  and  withhold- 
ing^parts  of  the  estate  of  Daniel  Clarke,  under  sales  by  Chew  and 

The  hill  he  stated  aet  out  a  caae  for  the  telief  of  a  Court  of 
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equity,  seeking  special  and  general  relief,  according  to  the  principles 
and  course  of  procedure  of  a  Court  of  equity.  A  copy  of  th  bill 
for  each  and  every  of  the  defendants,  about  fifty  in  number,  was 
served  with  the  subpcenas. 

On  the  20th  February,  1837,  (about  two  months  after  the  subpoenas 
were  returned,  served,)  the  two  executors,  with  twenty-five  of  their 
co-defendants,  appeared  by  their  respective  solicitors,  and  filed  a  pe- 
tition ;  wherein,  stiling  themselves  respondents,  eleven  of  them  say 
French  is  th^ir  **  mother  tongue ;"  not  that  they  do.  not  understand 
Enelish  as  well,  aUd  pray,  as  a  precedent  condition  to  their  being 
held  to  plead,  answer, or  demur  to  tne  bill^that  a  copy,  in  their  ^mater- 
nal language,''  be  served  on  each  and  every  of  them,  severally,  over  * 
and  above  the  English  copies  $dready  served.  Then,  ^  all  the  afore- 
said respondents  (including  of  course  the  two  executors,)  here  ap- 
pearing separately  by  their  respective  solicitors,  crave  oyer''*  of  all 
the  instruments  and  papers  of  every  sort  mentioned  in  the  bill;  Imt, 
<<if  it  be  not  possible  for  said  complainants  to  aS&rd  these  respond 
dents  oyer  of  the  originals  of  said  supposed  instruments,  they  then 
pray  that  copies  of  the  same,  duly  certified  according  to  the  laws  of 
the  stite  of  Louisiana,  may,  by  order  of  this  honourable  Court,  to 
jBaid  con^plainants,  be  filled  herein,  and  served  on  these  respondent^ 
that  they  may  be  enabled  to  take  proper  cognizance  thereof"  The 
respondetite,  more  especially,  crave  oyer  of  twentjr-three  of  these 
instruments  enumerated  and  specified  in  a  list ;  refemngto  the  several 
clauses  of  ihe  bill  where  they  are  respectively  mentioned. 

The  late  Judge  Harper,  formerly  judge  or  die  District  Court  of 
the  United  States  for  the  eastern  district  of  Xiouisiana,  <<  decreed  that 
the  application  of  the  defendants  for  oyer  of  the  documents  and  for 
copies  of  die  bill  in  the  manner  prayed  for,  be  granted ;"  and  he 
ordered,  ^that  all  the  future  proceedings  in  the  case  shall  be  in  con- 
formity with  the  existing  practice  of  the  District  Court" 

The  petitioner,  by  Mr.  Jones,  her  counsel,  stated  that  the  order  so 
granting  the  prayers  of  the  petition,  in  extenso,  has  ever  since  stood 
a  bar  against  the  entrance  of  the  complainant  beyond  the  thresh^ 
old  of  lustice;  the  regular  progress  oi  the  cause  to  issue  "has  been 
arrested,  and  a  hearmg  indefinitely  delayed;  unless  the  precedent 
condition,  thus  arbitrwly  and  iUegally  imposed,  of  a  compliance 
widi  all  and  singular  the  requisitions  of  the  respondents  in  their  pe- 
tition, be  fulfilled  to  the  last  tittle. 

As  if  this  were  not  a  sufficiently  distinct  and  emphatic  renunciation 
of  the  jurisdiction,  as  well  as  of  the  forms  and  modes  of  proceeding 
appropriate  to  Courts  of  equity,  the  furtfier  order,  determining  <<aU 
future  proceedings  in  the  case,"  is  completely  tantamount,  to  an  un- 
quidified  conversion  of  the  case  into  a  suit  at  law;  since  <' the  exist- 
ing practice"  referred  to,  is  no  odier  than  a  set  of  rules  exclusively 
adwted  td  ^suits  at  law  as  contradistinguished  from  equity  causes." 

The  death  of  Judge  Harper  occurred  between  the  tifhe  of  pass 
ing  this  order,  and  the  then  ensuing  May  term,  1837,  of  his  Cour  ; 
so  that  no  opportunity  was  present^  of  bringing  the  practical  effect 
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and  operation  of  his  order  to  the  test  of  any  motion  before  him  to 
enforce  the  course  of  procedure  prescribed  by  this  Court,  upon  the 
failure  of  the  defendants  to  answer  within  three  months  after  return 
of  subpoenas  served.  But  that  test  was  presented  to  his  successor. 
Judge  Lawrence,  at  that  term,  when  the  time  allowed  for  answers 
had  expired  more  than*  two  months,  without  any  plea,  answer  or 
demurrer  from  any  of  the  defendants;  and  when  the  option  of  one 
of  the  three  modes,  prescribed  by  this  Court  as  jtforesaid,  was  com- 
plete in  the  complainants,  and  the  right  to  exercise  it  absolute.  TTie 
complainant  then,  by  way  of  experiment,  moved  for  an  attachment  for 
answer  against  the  said  Richard  Relf,  one  of  the  defendants  Returned 
duly  summoned,  which  motion  the  judge  virtually  overruled;  that 
is,  he  refused  to  pass  any  order,  or  take  the  least  notice  of  it  during 
that  term.  Before  the  next  ensuing  session  of  the  District  Court, 
its  jurisdiction  as  a  Circuit  Court  was  taken  away ;  and,  together 
with  all  the  causes  then  pending  within  the  sphere  of  that  jurisdic- 
tion, was  transferred  to  the  new  created  Circuit  Court  for  the  same 
district.  At  the  first  session  of  that  Court,  held  by  Judge  Lawrence 
alone,  in  the  absence  of  the  circuit  judge,  the  motion  for  attachment 
was  again  pressed;  and  the  judge  not  only  refused  to  gmnt  it,  but 
resisted  repeated  applications  from  the  complainant's  solic  itor  to  have 
the  motion  and  his  refusal  of  it  recorded  among  the  proceedings  of 
the  Court;  he  refused  to  permit  any  notice  whatever  to  be  taken  of 
the  matter  in  the  minutes  or  proc^ecjings  of  the  Court.  The  clerk 
thought  it  his  official  duty,  sua  sponte,  to  make  the  proper  entries  in 
his  minutes  of  the  proceedmgs;  but  on  application  to  the  judge  was 
refused  permission. 

Judge  La'^rence,  at  the  sanae  term  of  the  Circuit  Court,  upon  his 
sole  authority,  in  the  absence  of  the  circuit  judge,  undertook  to 
prescribe  rules  of  practice  for  that  Court;  and  this  he  did  very  com- 
pendiously, by  a  general  order  "that  the  mode  of  proceeding  in  all 
'civil  causes,  (those  of  admiralty  alone  excepted,]  shall  be  conform- 
able to  the  provisions  of  the  Code  of  Practice  of  Louisisuia,  and  of 
the  acts'  of  the  legislature  of  that  state,  heretofore  passed  amenda- 
tory thereto.'* 

Tfte  counsel  for  the  petitioner  further  alleged; 
That  the  burdensome  and  oppressive  exactions  put  forth  by  Ihe 
respondents  in  their  petition,  could  have  had  no  other  design  or  ten- 
dency but  to  eva4e  the  suit  and  its  legitimate  consequences ;  and  to 
wear  out  and  weigh  down  the  complainant  by  mere  vexation  and 
chicanery,  too  thinly  veiled  behind  frivolous  pretexts,  is  quite  appa- 
rent. That  both  the  District  and  Circuit  Courts,  enforcing  those  ex- 
actions, have  flown  in  the  face,  and  abnegated  the  authority  of  the 
supreme  tribunal  expressly  appointed  by  law  to  regulate  their  ac- 
tion and  control  their  judgments,  is  plain  and  ]palpable.  As  little 
can  the  double  result  be  questioned,  of  a  manifest  impediment  to 
the  course  of  public  justice,  coupled  with  wrone  and  oppression  to 
ihe  individual  whp  now  claims,  at  the  hands  of  this  Court,  redress 
at  onoe  of  the  private  and  the  pubUc  wrong,  by  the  vindication 
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and  maintenance  of  the  cause  of  public  justice  Violated,  as  it  is,  in 
herperson* 

Mr.  Jotfes  further  contended,  in  support  of  the  motion,  that  if 
this  Court  have  an  appellate  jurisdiction  over  the  proceedings  of  the 
Circuit  Court  of  Louisiana,  tfiey  may  interpose  by  a  mandamus  to 
have  done  what  the  Court  has  a  right  to  correct  by  a  writ  of  man- 
damus. This  may  be  done  in  a  case  pending,  although  the  Court 
will  not  originate  a  case  by  a  mandamtia.-  Cited  Marbury  vs.  Ma- 
dison, 1  Cranch. 

This  Court  will  proceed  by  a  mandamus,  when  i£  is  necessary  to 
interpose  for  the  exercise  of  the  appellate  power  of  the  Court,  and 
when  there  are  no  other  remedies.  The  issue  of  a  writ  of  habeas 
corpus  is  on  tf)e  groimd  that  in  no  other  manqer  in  the  case  could 
the  appellate  power  of  the  Couri  be  exercised.^ 

The  act  of  Congress  refers  to  the  usages  which  are  derived  from 
the  common  law;  and  at  common  law  a  mandamus  lie6  to  enforce 
judiciid  acts,  and  to  correct  judicial  errors  in  inferior  Courts. 

A  niandamus,  and  a  writ  of  procedendo  differ  very  little,  and  are 
both  to  enforce  the  proceedings  of  Courts.  Cited  3  Black  Com.  109, 
5  Comyn'$  Dig.  91.  As  to  the  difference  between  judicial  and  min- 
isterial acts  bv  a  Court,  the  coimsel  cited  5  Comyn's  Dig.  34.  5  Term 
Rep.  549. 

There  is  an  obvious  necessity  for  a-reptiedy  in  this  case.  The 
proceedings  of  the  Circuit  Court  of  Louisiana  are  entirely  suspended ; 
and  by  a  palpable  and  flagrant  violation  of  the  rules  of  the  Court 
in  chancery  cases,  as  prescribed  by  this  Court,  and  to  whidi  the 
Circuit  Court  of  Louisiana  is  bound  to  conform,  the  appellate  power 
of  the  Court  is  defeated.  The  case  is  kept  from  the  final  decision 
of  this'Court  by  the  entire  disregard  of  his  duties  by  the  judge  of 
the  Circuit  Court,  and 'of[  rules  which  he  is  bound  to  ehforce. 

Mr.  Justice  Stobt  delivered  the  opinion  of  the  Court 
This  is  the  case  of  a  motion  made  on  behalf  of  Myra  Clarke  Whit- 
ney, for  a.  mandamus  to  the  Circuit  Court  of  the  eastera  district  of 
Louisiana.  The  petition  on  which  the  motion  is  founded  states 
that  a  bill  in  eqmty  is  now  pending  in  tlie  said  Circuit  Court,  in' 
which  the  petitioner  is  plaintiff,  against  Richard  Relf  and  others, 
defendants ;  that  it  is  unaerstood  to  be  the  settled  determination  of 
the  district  judge  not  to  suffer  chancery  practice  to  prevail  in  the 
Circuit  Court ;  that  her  right  to  proceed  in  her  suit  has  been  denied, 
until  she  shall  cause  copies  of  her  bill  in  the  French  language  to  be 
served  upon  the  defendaais  or  some  of  them,  and  until  she  shall  file 
documents,  which  are  not  made  exhibits  in  the  cause ;  and  then  that 
aU  further  proceedings  in  the  cause  shall  be  in  confbrmity  with  the 
existing  practice  of  the  Court,  which  existing  practice  is  understood 
to  mean  the  practice  prevailing  in  the  Court  in  civil  cases  generally, 
in  disregard  of  the  rules  established  by  the  Supreme  Court  to  be 
observed  in  chancery  cases.  The  prayer  of  the  petition  is  for  a 
mandamus  in  the  nature  of  a  writ  of  procedendo,  to  compel  the 
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Court  to  proceed  according  toxhancery  practice,  to  award  an  attach- 
ment, ana  compel  Relf  to  answer  her  bill,  and  to  siJiffer  the  petitioner 
in  all  thmes  to  proceed  in  the  cause  ip  such  manner  as  the  consti- 
tution and  law^  of  the  United  States,  and  the  principles  and  usages 
in  equity  will  authorize.  A  copy  of  the  hill,  and  the  orders  and 
proceedings  of  the  district  judge  thereon,  are  presented  with  the 
petition. 

That  it  is  the  duty  of-  the  Circuit  Court  to  proceed  in  this  suit 
according  to  the  niles  prescribed  by  the  Supreme  Court  for  pro- 
ceedings in  equity  causes  at  the  February  term  thereof,  a.  d.  1822, 
can  admit  of  no  doubt.  That  the  proceedings  of  the  district  judge, 
and  the  orders  made  by  him  in  the  cause,  which  are  complained  of, 
'are  not  in  conformity  with  those  rules,  and  with  chancery  practice, 
-can  admit  of  as  little  doubt.  But  the  question  before  us  is  not  as 
to  the  regularity  and  propriety  of  those  proceedings,  but  whether  the 
CD0e  before  us  is  one  in  which  a  mandamus  Qught  to  issue.  And 
we  are  of  opinion  that  it  is  not  such  a  case.    The  district  judge  is 

Sroceeding  in  the  cause,  however  irregular  that  proceeding  may  be 
eemed ;  and  the  appropriate  redress,  if  any,  is  to  be  obtained  by 
an  appeal  after  the  nnal  decree  shall  be  had  in  the  cause.  A  wnt 
of  mandamus  is  not  the  appropriate  remedy  for  any  orders  which 
may  be  made  in  a  cause  by  a  judge  in  the  exercise  of  his  authority; 
although  they  may  seem  to.  bear  harshly  or  oppressively  upon  the 
party.  The  remedy  in  such  cases  must  be  sought  in  some  other 
form. 

The  motion  for  th6  mandamus  is  therefore  denied. 

On  petition  for  a  mandamp  or  for  a-rule  to  show  cause  why 
such  writ  should  .not  issue  requiring  the  judges  of  tlie  ninth  judicisd 
circuit  to  proceed  in  this  cause,  accoi^ding  to  the  rules  of  equity. 
On  consideration,  of  the  motion  ipaade  in  this  cause  by  Mr.  Jones, 
on  a  prior  day  of  the  present  term  of  this  Court,  to  wit,  on  Saturday, 
the  26th  day  of  January  last,  and  of  the  argument  of  counsel  there- 
upon had,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
Court,  that  the  said  motion  be  and  the  same  is  hereby  ovemded. 
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Thx  Hxirs  ov  William  Embeson,  Plaintifvs  in  xrroRi  vs. 
Chaelxs  H.  Hall,  Dbvxndant  in  brroe. 

The  Jotepha  Seeimda,  wm  cwntomnM  for  m  nobtKm  of  the  laws  of  iSbe  United  8l«le% 
prohibiting  the  rieve  trade;  and  bj  a  decree,  the  District  Court  of  LouiiiaDa  aUoii^ 
the  daim  of  the  collector,  the  ■nnreyor,  and  naval  officer,  who  had  proeecoted  far 
the  foiMiiie,tp  a  portion  of  the  prooeeda  of  the  eele  of  the  property  condemned.  Thia 
decree  wai  afterwarda  revereed,  and  the  whole  prOeeeda  adjod^sd  to  the  United  Statai^ 
on  en  appeal  to  the  Siqneme  Court  William  Emerron,  the  eurvejor,  afterwarda  died; 
and  in  1831,  Coogreii  paand  tn  act  for  the  relief  of  the  collector,  the  heinTof  WiOitm 
Emenon,  and  die  heirs  of  the  naval  clflker ;  onder  the  authority  of  which  the  rams 
which  had  been  adjudged  to  those  officers,  and  which  had  remained  in  the  District  Cooil 
of  Louisiana,  were  bj  an  order  of  the  Court  paid  to  them  according  to  the  ^rorisions 
of  the  law.  One  d  the  creditors  of  William  Emerson  claimed  the  sum  so  paid  to  hia 
legal  representativea,  as  assets  for  the  payment  of  hii  debt  Held,  that  4iie  payment 
n»de  by  order  of  the  District  Court,  to  the  minor  diildren  of  Willisjn  Emenon,  as  hid 
legal  hetrs,  was  ri^tfolly  made:  and  that  the  same  cannot  be  considered  in  their  handa 
as  aseets  for  the  payment  of*  the  debts  of  their  fother. 

The  prosecution  d  the  Josephs  Secunda  by  the  officers  of  the  ettstQiqs  of  Louisiana,  waa 
not  done  under  the  authority  of  any  law,  or  by  any  authority;  and  these  acts  imposed 
ho  obligatibn,  either  in  law  or  eodtjr,  on  the  government  to  compensats  theoL  'Tha 
claim  for  those  services  oould  not  ha^  been  set  up  either  as  an  equitable  or  a  legal  oflssi 
to  any  demand  of  dM  government  against  them,  or  either  of  them;  while,  imder  tha 
rules  of  law,  ai^  sped^  demand  on  the  govenmient  whidi  imposed  on, it  even  an 
etpittable  obhgation,  might  be  set  up  as  an  o&et 

Services  rendered  undier  the  requirements  of  law,  or  of  contract,  for  which  a  compensation 
IS  fixed,  constitme  a  legal  demand  on  the  government  Services  rendersd  under  an  au- 
thority virhidi  is  casual,  or  in  some  degree  discretionary,  mi^  constitnte  an  equitable 
claim.  Ifo  indtvidual  can  be  made  a. debtor  against  his  will.  Voluntary  benieDts  may 
be  conforred  on  him,  whidi  may  ezdte  his  gratitude;  or  which  In  the  exesdsei  of  his  gCK 
nerosby  he  may  suitably  rewahl.  But  tills  depends  on  his  own  voittiOii.  It  would  con* 
stitnte  a  singular  item  undeir  the  law  of  assets,  to  raise  a  charge  against  an  individual  for 
a  benefit  conforred  by  some  voluntary  act  of  kindness.  The  rale  is  the  same,  whether 
the  benefit  be  conforred  on  the  government  or  an  individuaL 

A  daim  against  a  foreign  government  for  spoliations  is  not  of  thi^  character*  The  do* 
mand  in  such  a  ease  is  founded  on  the  law 'of  nations,  and  tiie  obligation  is  perfoet  on 
tiie  ofiending  government 

IN  error  from  the  Supreme  Court  of  the  eastern  district  of  Louis- 
iana. 

In  1829,  Charles  H.  Hall,  residing  in  New  York,  presented  a  pe- 
tition to  the  Court  of  Probates  of  the  city  and  parish  of  New  Or- 
leans, stating  that  the  estate  of  William  Emerson,  deceased,  was 
indebted  to  him,  in  the  sum  of  seventeen  hundred  dollars  and  tip- 
wards,  with  interest ;  and  he  prayed  the  Court,  that  Charles  Byrne, 
the  tutor  and  ourator  of  the  children  of  William  Emerson,  should 
be  decreed  to  allow  the  debt,  and  to  pay  the  same. 

Mr.  Byrne,  as  tutor  and  curator  of  the  minor  heirs  of  William  Em- 
erson, by  his  answer,  denied  that  the  estate  of  Emerson  was  in  any 
wise  indebted  to  the  petitioner:  and  on  the  8th  of  February,  1830, 
a  decree  was  given  in  the  Court  of  Probates  against  the  estate  of 
Emerson  for  the  amount  of  the  debt  claimed  in  the  petition. 

Afterwards  a  case  was  submitted  to  the  Court  of  Probates  by  the 
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petitioner,  Charles  H.  Hall,  and  Charles  Byrne,  tutor  and  curator^  &c. 
by  which  it  appeared,  that  William  Emerson  died  in  the  year  1888; 
previous  to  that  time,  he,  as  surveyor,  B.  Chew,  as  collector,  andE. 
Lorrain,  as  naval  officer  of  the  port  of  New  Orieans,  had,  at  their 
sole  expense,  the  brig  Josepha  Secunda  condenmed  in  the  name  of 
the  United  States,  in  the  District  Court  of  the  United  States,  fbr  the 
Lotusiana  district  for  an  infraction  of  the  slave  laws ;  they.c}auned 
title  to  ehe  proceeds  of  this  seizure,  as  the  true  and  actual  captors 
and  seizors,  who  made  the  last  and  only  effectual  seizure,  and  pro- 
secuted the  same  to  a  fipal  decree  of  condemnation.  The  decree 
of  the  District  Court  allowed  the  claims  but  the  case  haicing  been 
brought  .up  before,  the  Supreme  Court  of  the  United  States,  that  tribu- 
nal reversed  the  judgment,  on  the  ground  that  Congress  had  made 
no  provision  for  meir  compensation;  and  they  were  left,  in  comnoon 
with  those  who  made  the  military'  seizure^  to^  the  liberality  of  the 
government  Thereupon,  the  said  collector,  and  surveyor,  and  naval 
o^cer,  applied  for  i^ehef  to  Congress,  and  obtained  firom  that  branch 
of  the  government,  an  act  entitled  <<  An  act  for  the  relief  of  Beverly 
Chew,  the  heirs  of  William  Emerson,  deceased,  and  the.  heirs  of 
Lorrain,  deceased,*'  the  same  being  duij  approved  on  the  sid  March, 
1831 ;  and  in  compliance  with  the  provisions  of*  said  act,  upon  mo- 
tion before  the  District  Court,  the  moneys  remaining  in  Court  after 
the  payment  of  costs  wjere  paid  over  to  Beverly  Chew,  and  to  the 
legal  representatives  of  both  Emerson  and  Lorrain. 

The  question  for  the  decision  of  the  Court  was,  whether  the  mo- 
ney received  by  the  minor  children,  as  the  legal  representatives  of 
Wdliam  Emerson,  by  virtue  of  the  act  of  Congress  of  the  3d  of 
March,  1831,  could  he  made  liable  for  the  payment  of  the^debts  of 
their  father. 

The  judge  of  the  Court  of  Probates  decreed  Aat  the  jUctement 
rendered  in  favour  of  the  petitioner,  should  be  satisfied  out  of  those 
moneys  or  any  other  assets  belonging  to  the  estate,  in  the  hands  of 
the  curator,  or  in  those  of  the  heirs  of  the  deceased. 

Mr.  Bjrme,  as  curator  and  tutor,  appealed  from  this  decree,  to  the 
Supreme  Court  of  Louisiana;  by  which  Court,  the  decree  of  the 
Court  of  Probate  was  affirmed. 

This  appeal,  under  the  25th  section  of  the  judiciary  act  of  1789, 
was  prosecuted  on  behalf  of  the  heirs  of  William  Emerson. 

Coxe,  fdr  the  appellsmts,  contended  that  the  moneys  derived  by 
the  children  of  wilUam  Emerson,  under  the  act  of  Congress  of  3d 
March,  1831,  were  not  assets  for  this  payment  of  the  debts  of  their 
father.  They  were  a  gratuity  from  the  government  of  the  United 
States)  and  made  no  part  of  the  personal  assets  to  which  the  curator 
of  the  estate  was  entitled.  They  were  not  a  debt  due  by  the  Uiiited 
States  to  the  naval  officer.  The  whole  proceeds  of  the  Joaepha  Se- 
cunda, had,  by  the  decree  of  the  Supreme  Court  of  the  United 
States,  been  held  to  be  the  property  of  the  United  States.    The  act 
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of  Congress  gave  a  portion  of  those  proceeds  to  the  officers  of  thli 
cdsloms ;  but  this  was  a  gift,  axul  not  the  admission  of  a  claim. 

Mr.  Justice  M^Lxan  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  thd  Supreme  Court  of  the  state  of  Louis- 
iana, imder  the  25th.  section  of  the  judiciary  act. 

The  defendant  here,  a&  plaintiff,  in  the  Coiurt  of  Pirobate  at  New 
.Orleans,  recovered  a  juagnent  in  1630,  against  the  estate  of  WH- 
liam  Emerson,  for  sevente^i  hundred  and  eighty-eight  dollars  and 
sixty-two  cents;  and  Uie  question  in  this  case  is,  whether  the 
heirs  of  Emerson  shall  be  held  responsible  for  the  payment  of  this 
judgment  under  the  following  circumstances. 

In  Apnl,  1818,  Emerson,  being  surveyor  of  the  port  of  New  Or- 
leans, with  B.  Chew,  the  collector,  and  E.  Lorrain,the  naval  officer, 
seized  the  brig  Josepha  Secunda,  for  a  violation  of  the  laws  which 

Erohibit  the  impprtation  of  slaves,  and  instituted  proceedings  against, 
er,  which  resulted  in  the  condemnation  of  the'vessel  and  slaves. 
This  judgment  being  pronounced  by  the  District  Court  of  the 
United  States  for  Louisiana,  was  affinned  on  an  appeal  to  the  Su- 
preme Court  of  the  United  States. 

On  the  cause  being  remanded  to  the  District  Court,  the  ncRrOes 
having  been  sold  as  well  as  the  vessel,  a  question  was  raised  by 
several  claimants,  as  to  the  distribution  of  the  proceeds  of  the  sale : 
and  the  ^District  Court,  dismissing  the  claims  of  ^thers  allowed 
those  of  the  collector,  the'  surveyor,  and  the  naval  officer.  From 
this  decree  there  was  an  appeal  to  this  Court.  And  as  appears  )&om 
10  Wheat  331,  this  Court  decided  that  the  proceeds,  under  the  laws 
of  the  United  States,  should  not  be  paid  to  the  customhouse  officers, 
who  made  the  seizure,  but  that  they  vested  in  the  United  States. 
The  decree  of  the  District  Court,  making  the  allowance,  was  there- 
fore reversed;  and  that  part  of  it,  which  dismissed  the  petition  of 
other  claimants  was  affirmed. 

In  .1828,  Emerson  died,  leaving  heirs. 

On  the  3d  Mar  h,  1831,  an  act,  entitled,  "  An  act  for  the  relief  of 
Beverly  Chew  he  heirs  of  William  Emerson,  deceased,  and  the 
heirs  of  Edward  Liorrain,  deceased,"  w^  passed  by  Congress. 

The  preamble  of  this  act  states,  '<  Whereas,  the  brig  Josepha  Se- 
cunda was  condemned  in  the  name  of  the  United  States,  in  the  Dis- 
trict Court  of  the  United  States  ^r  the' Louisiana  district,  in  the  vear 
1818,  on  the  seizure  and  prosecution,  and  at. the  sole  expense  oi  Be- 
verly Chew,  collector  of  the  district  of  Mississippi,  William  Emer- 
son, deceatsed,  surveyor,  and  Edwin  Lorrain^  deceased,  naval  officer 
of  the  port  of  New  Orleans,  for  an  infraction  of  the  slave  laws : 
and  whereas,  the  one-half  of  the  proceeds  of  the  said  brig  and  her 
car^o  are  now  deposited,  subject  to  the  order  of  the  s^d  Courts 
which  half .  would  have  been  payable  to  the  said  Beverly  Chew> 
William  Emerson,  and  William  Lorrain,but  for  an  omission  in  the 
laws  heretofore  passed  on  that  subject ;  therefore,  be  it  enacted,  &c., 
that  the  District  Court  of  the  "United  States  be  authorized  and  di- 
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reeled  to  order  the  proceeds  of  the  said  seiztue  now  depomteily  sub- 
ject to  the  order  or  said  Court,  be  paid  over  td  the  said  Bererly 
Chew,  and  the  legal  represef^tives  of  the  said  William  Emerson 
fend  EJdwin  Lorrain,  respectively." 

The  question  whether  the  sum,  of  money  receiyed  by  the  heirs  of 
Emerson,  under  this  law,  was  assets  in  their  hands,  and  liable  to  his 
debts,  was  first  raised  in  the  Court  of  probate,  which  decided  t^t 
it  was  so  liable :  and  this  judgment  was,  on  an  appeal  to  the  Su- 
preme Court  of  the  state,  affirmed. 

In  the  seizure  and  prosecution  of  the  vessel  for  a  violation  of  law, 
Emerson,  with  those  who  co-operated  with  him,  rendered  a  merito- 
rious service  to  the  public.  But  h6  acted  under  no  law,  nor  by  vir- 
tue of  any  authority.  And  his  acts  imposed  no  obligation,  either  in 
law  or  equity,  on-  the  government  to  compensate  him  for  his  services.  > 
Had  he  been  prosecuted  on  a  debt  due  to  the  government,  he 
could  not  have  set  up  these  services,  either  as  an  equitable  or  legal 
otEset  And  this  he  might  do,  under  the  rules  of  law,  of  any  spe- 
cific demand  he  might  luLve  on  the  government,  which  imposed  on 
it  even  an  equitable  obligation. 

It  is  true,  the  payment  of  a  debt  cannot  be.enforced  against  the 
government  by  suit ;  but  claims  against  it  are  not  the  less  legal  or 
equitable  on  that  account  Services  rendered  tmder  the  require- 
ments of  law  or  of  contract,  for  which  a  compensation  is  fixed,  con- 
.stitute  a  legal  demand.  Services  rendered  under  an  authority  which 
is  casual,  or  in  some  degree  discretionary,  may  constitute  an  equi- 
table claim.  An  individual,  by  timely  efforts,  may  save  from  de- 
struction, by  fire  or  otherwise,  a  large  amount  of  public  property. 
This  would  be  &  highly  meritorious  act ;  but  would  it  coifititute  a 
claim  on  the^  government  for  compensation  ? 

From  motives  of  public  policy,  the  government  might  bestow  a 
suitable  reward  on  the  individual  in  such  a  case ;  but  this  would  be 
a  gratuity  on  its  part  And  if  this  reward  were  given  to  the  heirs 
of  such  an  indiviaual,  could  it  be  reached  by  his  creditors?  Nume- 
rous pensions  have  been  given  by  law  .to  heirs  for  the  military 
8(9rvices  of  their  ancestors;  and  are  these  pensions  liable* to  the 
debts  of  the  ancestors  ?  Unfjier  all  the,  provisions  of  this  kind,  has 
it  ever  been  supposed,  that  tfie  pension,  diough  given  to  .the  legal 
representatives  of  the  deceased,  and  on  the  ground  of  military  ser- 
vices, should  be  paid  to  his  adimnistrators?  No  individual  can  be 
made  a  debtor  against  his  will.  Voluntary  benefits  may  be  confer- 
red on  him,,  which  may  excite  his  gratitude,  and  which,  in  the  exer- 
>cis6  of  his  ^nerosity,  he  may  suitably  reward.  But  this  depends 
pn  his  own  volition. 

It  would  constitute  a  singular  item  under  the  law  of  assets  to  raise 
a  charge  against  an  individual,  for  a  benefit  conferred  on  him  by 
some  voluntary,  act  of  kindness.  To  find  an  obligation  in  such  a 
case,  we  must  look  into  those  writers  on  ethics  who  speak  of  imper- 
fect obligations,  which  cannot  be  enforced.    The  rule  is  the  same, 
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whether  the  voluntary  benefit  be  conferred  on  an  individua],  or  on 
die  government. 

Had  Emerson  become  insolvent  and  made  an  assignment,  would 
this  claim,  if  it  may  be  called  a  claim,  have  passed  to  his  assignees? 
We  think,  clearly,  it  would  not  Under  such  an  assignment,  what 
could  have  passed  ?  The  claim  is  a  nonentity.  Neither  in  lltw  nor 
in  equity  has  it  any  existence.  A  benefit  was  voluntarily  confe^ed 
on  the  government ;  but  this  was  not  done  0,1  the  request  of  any 
officer  of  the  government,  or  under  the  sanction  of  any  law  or 
authority,  express  or  implied.  And  under  such  circumstances,  can 
a  claim  be  raised  against  the  government,  which  shall  pass  by  a 
legal  assignment,  or  go  into  the  hands  of  an  administrator  as  assets? 

If  in  this  form  debts  could  be  originated  against  the  government 
or  an  individual,  there  wotdd  be  no  security  against  such  demands. 
One  party,  without  the  consent  pf  the  other,  makes  the  contract, 
and  assigns  it  to  his  creditors.  For  if  there  be  even  an  equitable 
claim,  it  arises  out  of  a  contract  express  or  implied;  A  claim 
against  a  foreign  government  for  spoliations  is  not  of  this  character. 
The  demand  is,  in  such  case,  founded  upon  the  law  of  nations,  and 
the  obligation  is  perfect  on  the  offending  government  It  is  true^ 
remuneration  cannot  be  recovered  against  the  government  by  ac^on 
at  law,  but  if  justice  be  not  done,  the  government  of  the  injured 
citizen,  in  the  exercise  of  its  discretion,  will  protect  and  enforce 
his  rights. 

In  the  case  of  Comeygs  et  aL  vs.  Vasse,  1  Peters,  193,  this  Court 
held,  that  the  assignees  of  a  bankrupt  are  entitled  to  a  sbaie  of  the 
indemnity  for  unjust  spoliation,  provided  for  under  the  treaty  of 
1819  with  Spain.  But  that  case  is  not  analogous  to  the  one  under 
consideration.  By  the  law  of  nations,  Spain  was  bound  to  indemnify 
the  owners  of  foreign  vessels  which  had  been  illegally  captured  and 
condemned  under  her  authority. 

A  claim  having  no  foundation  in  law,  but  depending  entirely  on 
the  generosity  otthe  government,  constitutes  no  basis  for  the  action 
of  anv  legal  principle.  It  cannot  be  assigned. .  It  does  not  go  to 
the  aoministrator  as  assets.  It  does  not  descend  to  the  heir.  And 
if  the  government,  from  motives, of  public  policy,  or  any  other  con- 
siderations, shall  Uiink  proper,  under  such  circiunstances,  to  make 
a  grant  of  money  to  the  heirs  of  the  claimant,  they  receive  it  as  a  gift 
or  pure  donation.  A  donation  made,  it  is  true^  in  reference  to  some 
meritorious  act  of  their  ancestor,  but  which  did  not  constitute  a 
matter  of  right  against  the  government. 

In  th^  present  case,  the  government  might  have  directed  the  mo- 
iiey  to  be  paid  lo  the  creditors  of  Emerson,  or  to  any  part  of  his 
heirs.  Being  the  donor,  it  could,  in  the  exercise  of  its  discretion, 
make  such  distribution  or  application  of  its  bounty  as  circtimstances 
might  require. ,  And  it  has,  under  the  tide  of  an  act,  "for  the  relitf 
of  the  hell  J  of  Emerson,"  directed,  in  the  body  of  the  act,  the  mo- 
ney to  be  paid  to  his  legal  representatives.  That  the  heirs  wer» 
ZmZ 


4H  StrPREME  Cf^URT. 

{Hcin  of  Emeraoii  w.  HalL] 

intended  by  this  de^^nation  is  clear ;  and  we  think  the  payment 
which  has  been  made  to  them,  under  this  act,  has  been  rightfully 
made^;  and  that  the  fund  capnot^  be  cohsidered  as  assets  m  their 
I)ig[ids  /or  the  payment  of  debts. 

As  the  "decision  of  the  Supreme  Court  pf  JLouisiaila  is  not  in  ac- 
cordance with  this  view  the  judgment  of  tnat  Cjurt  is  reversed, 
wfto  costs; 

This  cause  tame  .on  to  be  heard  on  the  transcript  of  the  record 
firbm^th^e  Supreme  Court  of  the  state  of  Louisiana,  aud  was  argued 
by  counsel.  On  consideratioii  whereof,  it  is  ordered  and  adjudged 
by  this  Court,  that  the  judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs;  and  that  this 
aa,use  be,  and  the  same  is  hereby,  remanded  to  the  said  Supreme 
Court,  that  further  proceedings  may  be  had  therein,  in  conformity 
to  the  opinion  of  this  Court 
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Charles  L.  Williams, tv.  The  StrvFOLK  Insubance  Comp^t. 

The  gorenuiMfDt  of  ^  United  l^tatee  having  iniieted,  end  eontinuing  to  inwet,  tinoni^te 
-egohr  exeeottiw  Mithoritjr  ^het  the  Felklend  iebiide  do  not  eonititiite  any  pert  of  (he 
dominiooi  withiik  the  eoTeieignty  of  Buenoe  Ayiei,  and  that  the  aeal  fiiheiy^t  thoee 
idands  is  a  trade  free  and  lawful  to  the  dtiyens  of  tiie  United  Statee,  and  hegroDd^tfae 
competency  of  the  Boenoe  Ayres  goTenunent  to  r^pilate,  prohibit,  or  puniih;  it  ia  not 
competent  for^CiicaitCoait  of  the  United  States  to  inqniie  into,  and  aaoeitain  by  other 
evidence  the  title  of  the  gofegrnment  of  Boenoe  Ayree  to  the  eovereignty  .of  the  Fa!lri«»d 


When  the  execative  branch  of  the  goremment,  wMdi  is  charged  with  the  foreign  ielations 
of  the  United  States,  shall,  in  its  oorre^Kxidence  with  a  foreign  nation,  assume  a  foct  in 
n|ard  to  the  sovereignty  of  any  island  or  ooimtiy,  it  ia  coodusive  on  ^judicial  depart^ 


Where  a  vessel,  insured  on  a  sealing  voyage,  waf  ordered  by  the  gAvemment  of  Bnettte 
Ayres  not  to  catch  seal  off  the  FaUrland  islands,  and  having  continued  to  take  seal  thttre 
the  veesel  was  setaed  and  condemned,  under  the  authority  of  the  government  of  Buenos 
Ayres;  the  government  of  ^  United  States  not  having  acknowledged, but  having  denied 
tlie  right  of  Buenos  Ayres  to  the  Falkland  iaiands;  the  insurers  were  liable  to  pay  for  the 
loss  of  the  vessel  and  caigo :  the  master,  in  refusing  to  obey  the  ordeis  to  leave  the  islands 
having  acted  under  a  belief  that  he  was  bound  so  to  do  as  a  matter  of -duty  to  the 
owners,  and  all  intereeted  in  the  voyage,  and  in  vindication  of  the  right  claimed  by  tho 
American  government  The  master  was  not  bound  to  abandon  the  voyage  nnoer  a 
threat  or  warning  of  such  illegal  capture. 

ON  a  certificate  of  division  from  the  Circuit  Court  of  the  United 
States  for  the  district  of  Massachusetts. 

This  was  an  action  brought  by  the  plaintiff,  a  citizen  of  the«state 
of  Connecticut,  against  the  (Suffolk  Insurance  Company  of  Bdston^ 
Massachusetw,  to  recover  a  loss,  on  part  of  the  sdiooner  Harriet^- 
''^nd  part  of  her  cargo,  they  having  been  insured  by  the  d^endants. 
There  was  a  similar  action  against  the  defendants  to  recover  losses 
sustained  on  the' schooner  Breakwater  and  her  cargo.  Both  the 
cases  were  brought  from  the  Circuit  Court  of  Massachusetts,  on 
certificates  of  division  of  opinion  of  the  judges  of  the  Circuit  Court 

The  cases  were  stated  in  the  record  as  follows : — 

**  These  were  actions  of  assumpsit  on  policies  of  insurance,  dated 
the  19th  of  August,  18d0>  whereby  the  plaintiff  caused  to  be  insured 
by  the  defendants  for  nine  per  cent,  per  annum  premium,  warrant- 
ing twelve  per  cen<.  <  lost  or  not  lost,'  forty^ne  hundred  and  nine* 
teen  dollars  on  fifteen  sixteenths  of  schooner  Harriet,  and  eighteen 
hundred  and  seventy-five  dollars  on  board  said  vessel,  at  and  firom 
.  Stonington,  Ccmnecticut,  commencing  the  risk  on  the  12th  day  of 
August,  instant  at  noon,  to  the  southern  hemisphere,  with  liberty 
to  stop  for  salt  at  the  Cape  de  Verd  islands,  and  to  eo  round  Cape 
Horn,  and  to  touch  at  all  islands,  ports,  and  places  tor  the  purpose 
of  taking  seals,  and  for  information  and  refreshments,  widi  liberty 
to  put  his  skins  on  board  of  any  other  vessel  or  vessels  imtil  die 
returns  to  her  port  of  discharge  in  the  United  States ;  it  being  un* 
derstpod  that  the  value  of  the  interest  hereby  insured,  as  it  relates 
to  Ais  insurance,  is  not  to  be  diminished  thereby.  It  is  understood 
and  agreedj  that  If  the  Harriet  should  not  proceed  sou.th-easterly  dT 
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Cape  Horn  on  a  voyage  towards  the  south  Shetland  isiands^and 
there  be  no  loss,  then  the  premium  is  to  be  six  per  centum  per 
annum,  the  assured  warranting  only  nine  per  cent. :  vessel  valued 
at  five  thousand  dollars ;  outfits  valued  at  two  thousand  dollars, 

'<  TTiere  was  a  similar  policy  underwritten  by  the  defendants  for 
the  plaintiff  on  the  same  day,  for  the  like  voyage  in  all  respects,  of 
thirty-five  hundred  doU^ts,  on  the  schooner  Breakwater,  and  two 
thousand  dollars  on  outfits  on  board,  at  the^  same  premium ;  the 
vessel  being  valued  at  thirty-five  hundred  dollars,  and  the  outfits  at 
two  thousand  dollars,  upon  which,  also,  an  action  was  brought 

"The  declaration  upon  each  policy  averred  a  total  loss,  by  the 
seizure  and  detention  of  one  Lewis  Vernet  and  other  persons,  pre- 
tending to  act  by  the  authority  of  the  government  of  Buenos  Ayres, 
with  force  and  arms. 

"  The  causes  came  on  to  be  heard  together,  by  the  Court,  upon 
certain  facts  and  statements  agreed  by  the  parties ;  the  parties  agree- 
ing tliat  the  verdict  should  be  rendered  by  the  jury  for  the  plaintiff, 
and  for  the  defendants ;  according  to  the  opinion  of  the  Court  upon 
the  matters  of  law  arising  upon  those  facts  and  statements ;  and 
the  cause  was  argued  by  C.  6.  JLoring  for  the  plaintiff,  and  by 
Theophilus  Parsons  for  the  defendants.  It  appeared  from  these 
£BU^ts  and  statements,  that  both  of  the  vessels  insured  were  boimd 
on  a  sealing  voyage,  and  proceeded  to  the  Falkland  islands  in,  pur- 
suance thereof;  and  were  there  both  seized  by  one  Lewis  Vernet, 
acting  as  governor  of  those  islands,  under  the  appointment  and 
authority  of  the  government  of  Buenos  Ayres.  The  Harriet  was 
seized  on  the  30th  of  July,  1831,  and  was  subsequently  carried  by 
ihe  captors  to  Buenos  Ayres ;  where  certain  proceedings  were  had 
against  her  in  the  tribunals,  and  uYider  the  sanction  of  the  govern- 
ment of  Buenos  Ayres.  She  has  never  been  restored  to  the  defend- 
ants, but  has  been  condemned  for  being  engaged  in  the  seal  trade 
at  the  Falkland  islands. 

"The  Breakwater  was  seized  at  the  islands, on  or  about  the  18th 
day  of  August,  1831,  and  was  afterwards  re-captured  by  the  mate 
and  crew,  who  remained  on  board;  and  was  by  them  brought  home 
to  the  United  States ;  and  after  her  arrival  was  libelled  for  salvage  in 
the  district  Court  of  Connecticut  district,  and  salvage  was  awarded 
of  one-third  part  of  the  proceeds  of  vessel  and  property. 

"Copies  of  the  orders  and  decrees  of  the  Courts  of  Bucno§  Ayres 
respecting  the  seal  fisheries,  of  tlie  appointment  of  Vernet  as 
governor  of  the  Falkland  islands,  of  the  proceedings  against  the 
Harriet,  of  the  correspondence  of  the  American  government  with 
the  Buenos  Ayrean  government,  relative  to  the  jurisdiction  of  the 
Falkland  islands;  were  produced  and  read,  de  bene  esse,  in. the 
case.*' 

The  following  oints  and  questions  occurred  in  the  case,  on 
which  the  judges  oi  the  Circuit  Court  were  divided  in  opinion;  and 
they  were  stated  and  ordered  to  be  certified  to  the  Supreme  Court  ta 
be  finally  decidea :— t 
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1.  Whether,  inasmuch  as  the  Americau  gommment  has  insisted 
and  does  still  insist,  through  its  jregular  ezecuuve  authority,  that*  th^ 
Falkland  islai^ds  do  not  constitute  any  pi  rt  of  the  dominioiis  within 
the  sovereignty  of  the  government  of  >6uenos  Ayres,  and  that  the 
seal  fiyshery  at  those  islands  is  a  trade  £r6e  and  lawful  to  the  citizeiis 
of  the  United  States,  and  beyond  the  qpmp^tency  q{  the  Buenos 
Ayrean  government  to  regulate,  prohibitj'pr  punish^  it  is  comptetent 
for  the  Circuit  Court  in  this  cause,  to  inquire  Into  and  ascertain  by 
otlier^vidence,  the  title  of  said  government  of  Buenos  Ayres  to  the 
sovereignty  of  the  said  Falkland  islands;  and  if  such  evidence  satis- 
fies the  Court,  to  decide  against  the  doctrinesand  clafms  set  up  and 
supported' by  the  American  government  on  this  subject ;  or  wbetjier 
the  action  of  the  American  government  on  this  o'abject  i$.  binding 
and  conclusive  on  this  Coiurt,  as  to  whom  the  sovereignty  of  those 
islands  belongs. 

2.  Whether,  if  the  seizure  of  the  Harriet,  by  the  authority  01  tne. 
Buenos  Ayrean  government,  for  canying  on  the  S^al  fishery  at  the 
Falkland  island3,  was  illegal  and  contrary,  to  the  law  of  nations,  on 
account  of  \he  said  islands  not  being  within  the  territorial  sovereignty 
of  the  said  Buenos  Ayrean  government,  and  ttie  master  of  the  Har- 
riet had  warning  from  the  government  of  the  said  islands  under  the 
government  of  Buenos  Ayres,  that  he  should  seize  th^  said  Harriet 
if  she  should  engage  in  the  seal  fishery^  and  after  such  warning,  Uid 
itiaster  of  the  Hairiet  engaged  ip  such  seal  fishery,  and  the  Harriet 
was  illegally  seized  and  condemned  therefor,  thp  loss  by  such  seizure 
and  condemnation  was  a*  loss  for  which  the  plaintiff  is  entitled  to 
recover  in  this  case ;  if  the  master  of  the  Harriet  acted,  in  engaging 
in  such  seal  fishery  bona  fide,  and  with  a  sound  alid  reasonable  dis- 
cretion, and  under  a  belief  that  he  was  bound  so  to  do,  as  a  matter 
of  duty  to  his  owners,  and  all  others  interested  in'  the  voyage,  and 
in  the  vindication  of  the  rights  recognised  and  claimed  by  the  Ame- 
rican government ;  of  whettfer  he  was  bound  by  law  to  abandon 
the  voyage  under  such  a  threat  and  warning  of  3uch  illegal  seizure. 

The  case  was  submitted  to  the  Court  by  Messrs^  C.  G.  Loring 
and  E.  6.  Loring  for  the  plaintiff;  and  by  Mi  Parsons  for  the 
defendants. 

The  printed  argument  for  the  plaintiff  cuotained  a  full  statement 
of  the  case. 

Mr.  Parsons,  for  the  defendants,  contended,^- 

1.  That  the  Malvinas  are  rightfully  in  possession  of  Buenos 
Ayres;  and  that  historical  evidence,  and  established  principles  of  the 
law  of  nations  show  this  to  be  so. 

2.  That  however  this  may  be,  the  Courts  of  this  country  will  not 
decide  this  question  against  Buenos  Ayres,  unless  authonsed  to  do 
so  by  a  formal  act  of  our  government :  Buenos  Ayres  being  a  nation 
firiendly  to  us,  claiming  the  Malvinas,  certainly  under  colour  of  right, 
and  claiming  and  exercising  that  dominion  for  many  years. 
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3.  Thut  there  is.no  such  act  of  our  gOTenunent  An  American 
doop  of  war^  fthe  Lexington,  captain  Duncan,)  arriving  at  Buenos 
Ajrres,  soon  atter-  the  seizure  of  the  Harriet  and  Breakwater,  pro- 
ceeded to  the  FaUdands,  and  broke  up  the  establishment  by  violence. 
The  government  of  Buenos  Ayres  complained  urgently  of  this,  and 
a  correspondence  ensued,  wherein  our  Consul,  and  ovir  Charge 
d' Affaires  at  Buenos  Ayres,  and  our  Secretary  of  State,  took  a  part ; 
but  the  question  remains  unsettled  between  the  countries; — and, 

4.  By  the  constitution  of  this  country,  it  is  of  vital  importance 
that  our  Courts  o^l  nothinjB^  an  act  of  the  government  out  one 
which  paisses  through. the  torm&  of  the  Constitution,  and  has  the 
force  and  sanction  of  regular  enactment.  No  analogies  drawn  from 
European  nations  (if  any  there  be)  can  apply ;  because  the  Judiciary 
holds  no  such  place,  and  is  intrusted  with  no  such  duties  in  other 
ns^tions. 

It  ^ould  seem  difficult  to  doubt,  from  the  historical  evidenocj  and 
the  plain  principles  of  tenitorial  and  international  law,  that  the 
ancient  government  of  Spain,  and  the  government  of  Buenos  Ayres 
as  their  successor,  had  a  right,  as  owners  of  ther  islands  and  ihe 
coast,  to  regulate  the  fisheries  thereon,  and  within  a  reasonable  dis- 
tance of  their  shores,  and  that  the  decrees  actually  passed  are  there- 
fore justifiable  by  the  laws  of  nations ;  and,  consequently,  fishing  iu 
violation  of  those  decrees  iff  an  illicit  and  prohibited  trading  within 
the  policvr  It  follows  inevitably  that  a  seizure  for  that  cause  is  not 
protects  by  the  policy,  though  the  condemnation  may  be  informal. 

If  it  be  said,  that  the  trespassers  upon  these  islands  and  their  fish- 
eries appear  to  have  been  notified  and  threatened  before,  and  then 
permitted  to  transgress  with  impunity,  and  that  punishment  for  the 
offencC'Was  therefore  unlawful;  there  is  surely  an  obvious  and  suffi- 
cient answer  to  this.  It  is,  that  after  mild  means  had  been  carried 
80  far  as  to  prove  them  ineffectual,  more  positive  measures  were 
resorted  to.  This  is  a  plain  and  fiBiir  statement  of  the  whole  case 
upoii  this  point ;  and  if  the  whole  testimony  were  examined,  and 
the  indisputable  facts  of  the  ease  considered,  they  would  fully  con- 
firm thb  view.  Will  the  Court  then  say  that  forgiveness,  with  re- 
newed prohibition  and  caution,  impliesTperpetual  forgiveness  ?  That 
if  the  uist  offence,  or  any  single  offence,  be  pardoned  by  a  nation, 
or  one  of  its  authorities,  it  shall  never  be  lawful  again  to  punish  the 
offence ;  how  otOsn  soever  it  be  repeated,  or  howsoever  aggravated 
the  circumstances  by  which  it' is  attended?  It  can  barmy  be  ex- 
pected that  such  a  principle  as  this  can  receive  the  sanction  of  tiiis 
Court;  for  it  seems  not  more  repugnant  to  law  and  justice,  than  to 
mere  humanity. 

Mr.  Justice  M^Lbak  delivered  the  opinion  of  the  Court : — 
Two  -actions  were  commenced  by  the  plaintifiis  against  the  de- 
fendant, in  the  Circuit  Court  of  the  United  States  for  tiie  state  of 
MiBissachusetts,  on  policies  of  insurance  dated  19th  August,  1830; 
whereby  the  plainti&  caused  to  be  insured  by  the  defendants,  for 
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nine  per  centum  per  annum  premium,  warranting  twelve  per  centum 
lost  or  not  lost,  forty-nine*  hundred  and  nineteen  dollars  on  fifteen- 
sixteenths  of  schooner  Harriet ;  and  eighteen  faimdred  and  seTenty- 
fiye  dollars  on  board,  said  vessel,  at  and  firom  Stonington,  Connecti- 
cut/commeneing  the  risk  on  the  12ih  August'instant  at  noon,  to  the 
southern  hemisphere ;  with  liberty  to  stop  fcr  salt  at  the  tape,  de 
Verd  iidands,  and  to  go  round  Cape  Horn,  and  to  touch  at  all  iskndsi 
ports  and  places,  for  the  purpose  of  taking  seals,  and  for  information 
and  refre^ments;  with  liberty  to  put  his  skins  on  board  of  any 
other  vessel  or  vessels,  until  she  returns  to  her  port  of  discharge  in 
the  United  States :  it  being  understood  that  the  value  of  the  interest 
hereby  injured,  as  it  relates  to  this  insurance,  is  not  to  be  diminished 
thereby,  &c.  • 

On  the  same  day  fliere  was  a  similar  polic^  of  thirty-five  hundred 
dollars  on  the  schooner  iSreakwater;  and  two  thousand  dollars  on 
outfits  on  board,  at  the  same  premium,  &c. 

.  And  on  the  trial  the  following  points  were  raised  in  the  case^  on 
which  the  opinions  of  the  judges  were  opposed,  and  on  which  the 
case  is  certified  to  this  Court; 

1.  Whether,  inasmuch  as  the  American  government  has  insisted, 
and  does  still  insist,  through  its  regular  executive  authority,  that  the 
Falkland  islsuids  do  not  constitute  any  part  of  the  dominions  within 
the  sovereignty  of  the  government  ot  Buenos  Ayres;  and  that  the 
seal  finery  at  those  islands  is  a  trade  free  and  lawful  to  the  citizens 
of  the  United  States,  and  beyond  the  cmnpetency  of  the  Buenos 
Ayres  government  to  regulate,  prohibit,  or  punish ;  it  is  competent 
for  the  Circuit  Court-in  this  cause,  to  inquire  into,  and  ascertain  by 
other  evidence,  the  title  of  said  government  of  Buenos  Ayres  to  the 
sovereignty  of  the  said  Falkland  islands ;  and  if  such  evidence  satis- 
fies the  Court,  to  decide  against  the  doctrines  and  claims  set  up  and 
-supported  by  the  American  government  on  this  subject :  or  whether 
the  action  of  the  American-Government  on  this  subject  is  binding 
and  conclusive  on  this  Court,  as  to  whom  the  sovereignty  of  those 
islands  belongs.. 

2.  Whether,  if  the  seizure  of  the  Harriet  by  the  authority  of  the 
Buenos  Ayrean  govemment,.for  carrying  on  the  seal  fishery  at  the 
Falkland  islands,  was  illegal  and  contrary  to  the  law  of  nations,  on 
account  of  the  said  islands  not  being  within  the  territorial  sove- 
reignty of  the  said  Buenos  Ayrean  government;  and  the  master  of  the 
Harriet  had  warning  from  the  governor  of  the  said  islands  under 
the  government  of  Buenos-  Ayres,  that  he  should  seize  the  said* 
Harriet  if  she  should  engage  in  the  seal  fishery ;  and  after  such 
warning  the  master  of  the  Harriet  engaged  hi  the  seal  fishery,  and 
the  Harriet  was  illegally  seized  and  condemned  therefor ;  the  loss- 
by  such  seizure  and  condemnation  was  a  loss  for  which  the  plain- 
tiff is  entitled  to  recover  in  this  case,  if  the  master  of  the  Harriet 
aeted  in  engaging  in  such  seal  fishery  bona  fide,  and  with  a  sound 
and  reasonable  discretion,  and  undei  a  belief  that  he  was  bound  so 
to  do  as  a  matter  of  duty  to  bis  owners  and  ail  others  interested  in 
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the  Toyage ;  and  in  the  vindication  of  the  rights  reoogniaed  and 
daimea  by  the  American  government:  or  whether  he  was  bound 
by  law  to  abandon  the  voyage  under  such  a  threat  and  warning  of 
such  illegal  seizure. 

As  the  fact  is  stated  in  the  first  point  certified,  that  there  is  a  com 
troversy  between  this  government  and  that  of  Buenos  Ayres, 
whether  the  jurisdiction  is  rightful,  which  is  assumed  to  be  exercised 
over  the  Falkland  islands  by  the  lattery  and  that  this  right  is  as- 
serted on  the  one  side  and  denied  by  the  other,  it  will^ot  be  neces- 
sary to  look  into  the  correspondence  between  the  two  governments 
on  the  subject 

To  what  soviereignty  any  island  or  country  belongs,  is  a  question 
which  often  arises  before  Counts  iu  the  exercise  of  a  maritime  juris- 
diction ;  and  also  in  actions  on  policies  of  insurance. 

Prior  to  die  revolution  in  South  America,  it  is  known  that  the 
Malvinas,  or  Falkland  islands,  were  attached  to  the  vice-royalty  of 
La  Plata,  which  included  Buenos  Ayres.  And  if  this  were  an  open 
question,  we  might  inquire  whether  the  jurisdiction  over  these 
islands  did  not  belong  to  some  other  part,  over  which  this  ancient 
vicd^royailty  extended,  and  not  to  the  government  of  Buenos 
Ayres :  but  we  are  saved  from  this  inquiry  by  the  attitude  of  our 
own  government,  as  stated  in  the  point  certified. 

And  can  there  t)e  any  doubt,  that  when  the  executive  branch  of 
the  government,  which  is  charged  with  our  foreign  relations,  shall 
in  its  correspondence  with  a  foreign  nation  assume  a  fiict  in  regard 
to  the  sovereignty  of  any  isls^nd  or  country,  it  is  conclusive  on  the 
judicial  department  ?  And  in  this  view  it  is  not  material  to  inquire, 
nor  is  it  the  province  of  the  Court  to  determine,  whether  the  execu- 
tive be  right  or  wrong.  It  is  enough  to  know,  that  in  the  exercise 
of  bis  constitutional  functions,  he  has  decided  the  question.  Having 
done  this  imder  the  responsibilities  which  belong  to  him,  it  is  obli- 
gatory on  the  people  and  government  of  the  Union. 

If  this  were  not  the  rule,  cases  might  often  arise  in  which,  on  the 
most  important  questions  of  foreign  jurisdiction,  there  would  be  an 
irreconcilable  difference  between  the  executive  and  Judicial  depart- 
nients.  By  one  of  these  departments,  a  foreign  island  or  country 
might  be  considered  as  at  peace  with  the  United  States ;  whilst  the 
other  would  consider  it  in  a  state  of  war.  No  well  regulated 
government  has  ever  sanctioned  a  principle  so  unwise,  and  so  de- 
structive of  national  character. 

In  the  cases  of.  Foster  vs.  Neilson,  2  Peters,.  253.  307,  and  Garcia 
vs.  Lee,  12  Peters,  511,  this  Court  have  laid  down  the  rule,  that  the 
action  of  the  political  branches  of  the  government  in  a  matter  that 
beloi}gs  to  them,  is  conclusive. 

And  we  think  in  the  present  case,  as  the  executive,  in  his  mes- 
sage, and  in  his  correspondence  with  the  government  of  Buenos 
Ayres,  has  denied  the  jurisdiction  which  it  I^is  assuined  to  exercise 
over  the  Falkland  islands ;  the  fact  must  be  taken  and  acted  on  by 
this  Court  as  thus  asserted  and  maintained. 
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The  decision  of  the  first  point  .materially  affects  the  second,  wliich 
turns  upon  the  conduct  of  the  master. 

If  these  islands  are  not  within  the  Jurisdiction  of  the  Buenos 
Ayrean  government,  the  power  assumed  and  exercised  by  GoTemor 
Yernet  was  unauthorized,  sgid  the  niaster  was  not  bprmd  to  regard 
it  He  was  not  necessarily  to  be  diverted  fron)  the  objects  of  his 
voyage,  and  the  exercise  of  rights  which  belonged  ip  common  to  the 
citizens  of  the  United  States  by  an  unauthorized  threat  of  the 
seizure  of  his  vessel.  He  might  well  consider  the  prohibition  of 
Vemet  as  influenced  by  piersonal  and  siniister  motives,  and  would 
not  be  enforced.  If  the  principle  were  admitted,  that  the  assured 
were  boimd  to  regard  every  idle  threat  of  any  individual  who  might 
assume  to  exerdise  power,  as  in  this  case,  it  would  be  most  inju- 
rious, and  in  many  cases  destructive,  to  conuneroial  rights. 

The  inquiry  is,  whether  the  master,  under  all  the  circumstances 
of  the  case,  acted  in  good  faith,  and  with  ordinary  prudence. 

If  he  acted  firaudidently,  he  was  guilty  of  barratry ;  and  Ae  un- 
derwriters are  disch8:rged. 

In  4  Taunton,  858,  Mr.  Justice  Gibbs,  in  giving  the  opinion  of 
the  Court,  lays  down  the  true  rule.  "  The*  master,'*  says  he^ "  being 
asked  why  he  had  not  British  colours  and  British  papers,  said,  I 
cannot  have  them,  because  I  have  not  a  British  register.  He  standi 
on  his  strict  rights.  He  says,  I  will  do  nothing  to  endanger  my 
owners ;  I  am  a  neutral,  and  I  have  a  right  to  enter  your  port  The 
master  really  communicated  the  true  facts  of  the  case  when  she  was 
searched;  and  says,  I  cannot  go  ofi*,  because  of  my  charter-{>arty 
The  other  says :  Then  I  will  seize  you.  We  think,  then,  each  party 
stands  on  his  strict  rights ;  and  we  are  now  to  consider  the  strict 
point  of  law,  not  the  question  whether  it  would  have  been  more 
prudent  for  him  to  go  to  Tercera,  but  whether  he  acted  bona. fide.*' 

And  so  in  the.present  case,  the  question  is  not  whether  the  mas- 
ter of  the  Harriet  would  not  have  acted  with  more  pmdence  had  he 
3rielded  to  the  iphibition  of  Yernet ;  but  whether,  in  placing  himself 
upon  his  strict  rights,  he  did  not  exercise  a  proper  discretion. 

He  violated  no  regulation  which  he  w&s  bound  to  respect  In 
touching  at  the  Falkland  islands,  for  the  purpose  of  taking  sealj  he 
acted  strictly  \vithin  the  limits  of  his  commercial  enterprise ;  and  did 
not  voluntarily  incur  a  risk  which  should  exonerate  the  insurers. 

It  was  the  duty  of  the  master  to  prosecute  his  voyage,  and  attain 
the  objects  of  it,  for  the  benefit  of  his  owners :  and,  m'  doin^  this, 
he  was  not  bound  to  abandon  the  voyage  by  any  threat  of  illtgal 
seizure.  We  think,  therefore,  that  the  underwriters  are-  not  dis- 
charged from  liability,  by  the  conduct  of  the  master,  as  stated  in  the 
second  point 

The  other  case  depending  upon  the  same  principles,  the  same 
certificate  will  be  affixed  to  that  case. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
firom  the  Circuit  Court  of  the  United  States,  for  the  district  of  Mas- 
VoL.  Xni^2  N 
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aadktaetts,  and  on  the  points  and  questions  on  which  the  judges  of 
the  said  Civcuit  Court  were  opposed  in  opinion,  and  which  were' 
certified  to  this  Court  fpr  its  opinion^  agreeably  to  the  act  of  Con-  • 
mas  in  such  case  made  ai^d  provided,  and  was  argued  by  counseL 
On  consideration  whereof,  it  is  the  opinion  of  this  Court,  1st,  That, 
inasmuch  as  the  American  government  has  insisted  and  still  does 
insist,  titirough  its  regular  executive  auUiority,'  that  the  Falkland  is- 
lands do  not  constitute  any  part  of  the  dominions  within  the  sove* 
reignty  of  the  government  of  Buenos  Ayres,  the  action  of  the  Ame- 
rican government  on  this  subject  is  binding  on  the  said  Circuit  Court, 
as  to^  whom  the  sovereignty  of  those  islands  belongs.  Ajid,  secondly : 
That  the  seizure  and  condemnation  of  the  Harriet  was  a  loss  for 
vdiich  the  plaintiff  is  entitled  to  recover  in  this  case,  imder  the  cir- 
cumstances as  stated  in  the  second  point  certified.  Wheireupon>  it 
is  ordered  and  adjudged  by  this  Court  that  it  be  so  certified  to  ttie 
.  «aid  Citcuit  Court,  accordii^ly. 
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fiARRnraTON  AirrHoinr,  Marshal  of  the  United  States,  Plaik- 
rm  IN  ERROR;  V9.  Gnus  fiuTLER,  Dbvenivvnt  in  error. 


a  morlgifo  wts  exeeoled  by  D.  O.  ••  the  agent  of  ttia  UnioD  Steam  Mil^  Company,  ooo- 
^rejiiig  to  the  mortgafea  certain  lande  in  Rhode  laland,  with  a  wpoUen  mill  and  other 
bnHdiny,  with  the  machinery  in  the  mill.  P.  G.  wai,  end  had  been  the  general  agent 
of  the  company,  and  ae  each,  had  made  all  pordiaaefl  and  lalee  fi>r  the  company,  and  the 
mortgage  wee  ezeeoteu  hy  him,  with  die  ooneedt  and  aothonhr  of  the  peraom  who  at 
the  time  of  tta  ezeotfion  were  members  of  the  company.  The  marhinery,  and  other 
moyables,  had  been  taken  in  execCUion  by  the  marAial  of  Rhode  bland,  onder  atf^ex- 
edition  iaraed  on  a-  judgment  obtained  after  the  mortgage  againat  the  company.  Hie 
Court  held,  that  althoii(^  the  mortgage  was  not  valid  as  thedeed.of  the  corporation,  it 
Wta  enfficient  to  convey  a  title  to  the  mortgagee  in  the  mactitneiy ;  and  that  he  could 
maintain  enaction  of  replefin  for  them  agsList  the  marshal. 

TlkB  mortgage  was  recorded  by  the  town  clerk  of  the  place,  where  the  property  was,  he 
be|Qg  iht  proper  officer  to  record  each  instraments,  tinder  the  statute  of  Khode  Island. 
He  kept  two  books,  in  one  of  which  he  recorded  mortgages^  which  included  real  ev^ 
tale;  knd  in  the  other,  mortgages  upon  personal  poperty  on^.  The  mortgage  in  thk 
case,  was  first  recorded  in  tiie  book  kept  for  recording  mortgagee  on  real  estate.  And  he 
ga>e  a  certificate,  ''lodged.in  the  town  clerk's  office  to  lecoid,  November  20, 1887,  at  6 
P.  M.,  and  recorded  same  day,  in  the  record  of  mortgagee  in  East  Greenwich,  book 
No.  4,"  dec  The  Court  held  that  tftis  certificate  was  property  received  in  evidence,  hi 
the  Circuit  Court 

It  is  a  well  settled  nde,  thoo^  a  Irery  tedmical  one,  diat  one  paitna^  canaot  hind  hie  ok 
partnera  by  deed.  And  it  is  e^nally  weU  eettled  that  one  partner  mav  iQ^KMe  of  Uie 
personal  piopeity  of  the  firm.  One  pertner  may  bind  his  copartner  by  deed,  if  he  is 
present,  and  assent  to  it  Hie  eeal  of  ope  partner,  with  the  aasent  of  tiie  copartner, 
will  bind  the  firm. 

Where  a  statute  reguiree  diat  mortgageeoii  personal  property  shall  be  recorded  in  a  book 
to  be  specially  kept  for  the  purpose,  and  says  nothing  «<  to  the  book  in  which  mortgagee 
on  real  and  penional  property  shall  be  recorded,  and  in  the  conveyance  the  penonal 
and  real  property,  is  so  blended  as  to  be  inaeparable ;  to  require  a  douMe  record  would 
eeem  to  he  an  unreasonable  construction  of  the  statute.  The  record  of  the  mortgage  in 
the  book  kept  for  recording  mortgmee  on  real  estate,  b  within  a  foir  construction  of  the 
Rhode  Idand  etatute. 

ERROR  to  the  Circuit  Court  of  the  United  States,  for  the  district 
of  Rhode  Island. 

Thedefendant  in  error,  Cyrus  Butler,  in  1838,  instituted  an  action 
of  replevin  against  Barringlon  Anthony,  the  marshal  of  the  United 
States,  for  the  district  of  Rhode  Island,  to  recover  from  him  certain 
machinery,  and  tfrticles  used  in  the  manufacture  of  goods,  which 
had  been  the^  property  of  the  Union  Steam  Mill  Company,  and 
which  were  claimed  by  the  plaintitf,  tinder  a  mortgage  alleged  to 
have  been  executed  to  him  by  tlie  Union  Steam  Mul  Company,  on 
the  20th  of  November,  1837,  to  secure  to  him  the  payment  of  six- 
teen thousand  four  hundred  and  fifty-nine  dollars,  loaned  to  the 
company,  hj  Cyrus  Butler. 

The  defendant  in  the  Circuit  Court,  the  marshal  of  the  district  of 
Rhode  Island,  ordered  the  taking  of  the  ^oods  under  an  execution, 
issued  out  of  the  Circuit  Court  of  the  Umted  States  for  that  district 
on  a  judgment  against  Daniel  Greene,  William  P.  Salisbury,  ana 
fiufus  W^  Dickinson;  which  execution  had  been  80  leyiea  upon 
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th^  gdodsras  of  4aid  Greene,  Salisbury,  and  Dickinsoii,  for  the  purpose 
of  satisfjnng  tne  debt  and  costs. 

The  cause  was  tried,  before  a  jury,  in  NoTember,  1838,  and  a 
Terdict,  and  judgment  were  rendered  for  the  plainti£  The  defend- 
ant prosecuted  this  writ  p^  error. 

The  matters,  of  law  arifting  in  the  case  were  presented  On  a  bill 
of  exceptions,  taken  by  the  counsel  for  the  defendant  on  the  trial 

The  bill  of  exceptions  stated  that  the  plaintiC  in  support  of  his 
title  to  the  articles  named  in  the  replevin,  produced  a  certain  deed 
dated  20th  November,  1837,  executed  by  one  Daniel  Greene,  as 
agent  for  the  Union  Steam  Mill  Company,  the  said  company  being 
a  corporation,  conveying  the  property  of  the  company,  the  articles 
mentioned  in  the  replevin  included,  to  the  plaintiff  on  mortp^ge;  and 

E roved  the  execution  x>f  the  deed,  and  produced  the  act  ofthe  legis- 
Uure  of  Rhode  Island,  incorporating  the  company,  and  produced 
the  record  of  the  corporate  proceedings  of  the  company,  having 
duly  proved  the  §aid  proceedings.  The  execution  of  the  deed  of 
20th  No  ^mber,  1837,, was  in  the  following  form.  "Union  Steam 
Mill  Company,  Daniel  Greene,  [l.  s.]"  The  plaintiff  also  produced 
and  read  in  evidence,  a  deed  dated  18th  Afay,  1837,  from  William 
P.  Salisbury  to  Daniel  Greene,  by  which  aU  the  property  of  said 
Salisbury,  in  the  Union  Steam  Mill  Company,  was  conveyed  to 
Daniel  Gieetle.  The  plaintiff,  also  proved  tnat  Daniel  Greene  was, 
and  had  been  agent,  from  the  time  of  the  formation  of  the  company; 
and  that  the  deed  to  the  plaintiff  was  executed  by  him,  by,  and  with 
the  consent  and  authority  of'  the  company. 
'  The  plaintiff  insisted  that  the  deed  of  Daniel  Greene  was  the  cor- 
porate deed  of  the  Union  Steam  MUl  Company,  and  .conveyed  to 
him  the  articles  mentioned  in  the  replevin ;  and  he  further  insisted, 
that  if  it  was  not  their  corporate  deed,  it  was  sufficient  to  convey  a 
valid  title  to  the  property  to  him,  ins  wiuch  as  the  said  deed  was 
made  ^nd  executed  by,  and  with  the  consent  of  those,  who  at  the 
time  wer^  members  of  the  company;  and  that  Daniel  Greene,  as  the 
general  agent  of  the  company,  was  authorized  to  convey  the  articles 
nUmed  in  the  plaintiff's  writ. 

T^he  defendant  objected  to  the  deed  as  inoperative,  the  Union 
Stieam  Mill  Company  having  had  no  corporate  existence  atthe  time  it 
was  executed  -,.  and  the  Court  decided  that  the  corporate  existence  was 
jiot  so  proved  as  to  allow  the  deed  to  be  given  in  evidence,  as  the 
deed  of  the  corporation ;  but  if  inoperative,  as  the  corporate  deed,  it 
was  sufficient  and  competent  to.  convey  the  articles  in  the  replevin 
to  the  plaintiff.    To  this  opinion  the  defendant  excepted. 

The  defendant  also  objected  to  the  deed,  as  it  did  not  appear  to 
have  been  recorded  according  to  the  laW  of  Rhode  Island  regulating 
the  recording  of  mortgages  on  personal  property,  prior  to  the  defend- 
ant's levy  on  the*  goodsl. 

On  the  back  of  the  deed  was  the  endorsement  of  the  town  clerk 
of  the  place  where  the  property  was  situated,  stating  that  the  deed 
had  been  "lodged  in  the  town  clerk's  office,  to  record,  November 
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2O9 1837,  at  5  o'clock,  P.  M.,  and  recorded  same  4^7  in  the  f  totd 
of  mortgages  in  East  Greenwich,  book  No.  4,  pages  4$  0  and  51." 
The  town  elerk.is  the  proper  recording  officer,  by  the  law§  of  Rhode 
Island 

The  defendant's  coimsel  objected  to  fl  sufficiency  of  the  certifi- 
cate as  evidence  that  the  deed  was  duly  recorded,  and  produced 
evidence  that  there  was  a  book  kept  by  the  town  clerk,  m  which 
mortgages- of  personal  property  only,  were  recorded;  and  other 
mortgages,  which  included  real  estate,  were  recorded  in  other  books 
kept  in  the  office ;  and  after  r^cor(fing  the  deed  in  the  book  of  mort- 
gages of  real  estate  on  the  201h  November,  1837,  the -deed  was 
taken  by  him  to  the  office  of  the  town  clerk,  on  the  14th  Novem- 
ber, 1838,  and  was  recorded  in  the  book  kept  for  mortgages  on  per- 
sonal property.  The  Court  decided  that  the  certificate  was  sufficient 
evidence  that  the  sa^d  deed  was  duly  recorded.  The  defendant  ex- 
cepted. 

The  case  wajj  submitted  to  the**  Court  on  printed  argi  ments,  by 
Messrs.  Pearce  and  Turner,  and  Mr.  At  well,  for  the  plain  tiH'  in  error; 
and  by  Mr.  Ames,  Mr.  Tillinghast,  and  Mr.  Green,  for  the  de-^ 
feiidant 

For  the  plaintiff  in  error  it  was  argued. — The  connsel  for  the 
plaihtiff  in  error  say  the  deed  in  question  is  either  the  deed  of  the 
party  executing  it,  or  it  is.  no  deed.  Two  of  the  necessary  incidents 
to  a  deed,  says  Lord  Coke,  (9  Thmnas'  Coke  Lit.  272,)  are  a  pei:son 
able  to  contract,  and  by  a  sufficient  tiame.  In  the  deed  offered  in 
evidence  by  the  defendant  ia  error,  in  the  Circuit  Court,  the  grantor 
is  a  corporator,  described  as  such,  and  using  the  name  and  style  of 
the  corporation. 

Individuality  is  an  attribute  of  corporations  as  well  as  of  natural 
persons.  Dartmouth  College  vs.  Woodward,  4  Wheat  636.  1 
Kyd  on  Corp.  15.  4  Serg.  and  Rawle,  356.  The  distinction  be- 
tween those  bodies  and  natural  persons,  is  distinctly  marked.  K 
Corporations  are  limited  in  their  powers  by  the  terms  of  their  crea- 
tion. Beatey  vs.  The  Lessee  of  Knowles,  4  Peters,  152.  2.  By  the 
Ssrsonal  irresponsibility  of  their  members.  The  United  States 
ank  vs.  The  Planter's  Bank,  9  Wheat.  907.  2  Serg.  and  Rawle, 
311.     9  Mass.  ^Rep.  355.     15  Mass.  Rep.  505.     16  Mass.  Rep.  9. 

The  interest  of  corporators  in  the  capital  stock  of  a  corporation 
is  different  from  that  of  ordinary  co-partners.  Wood  et.  al.  vs.  Dum- 
mer  et  al.  3  Mass.  Rep.  38. 

The  deed  was  made  as  the  conveyance  of  the .  corporation,  and 
was  so  received  by  the  grantee.  If  there  was  no  such  corporation 
in  existence,  the  persons  voting  and  acting  as  corporators  had  no 
legal  powers,  i^nd  there  .was  no  one  competent  to  act  as  a  grantor  in 
the  deed. 

The  deed  is  made,  and  intended  as  made,  not  by  persons  acting 
in  their  natural  capacities,  and  as  distmct  individuals,  imder  the  ge- 
2y  2  54 
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nehil  laws  of  the  land;  but  by  persons  actinff  under  the  artificial 
characters  of  corporators,  with  the  limited  and  restricted  rights  and 
powers  conferred  upon  them  by  their  charter  of  incorporation.  If 
then  the  party  by  whom  the  deed  is  supposed,  from  its  language 
and  evident  intent,  to  have  been  made  and  executed,  bad  no  ie^ 
existence — ^was  not  in.  esse;  by  what  rule  (tf  law  is  it  that  the 
deed  can  be  held  to  enure  to  the  grantee  as  a  deed  of  another 
person,  possessing  a  distinct  individuality,  and  different  legal  attri- 
butes? 

The  maxim  ^^quando  quod  ago,  j^n  valet  ut  ago*,  valeat  quantum 
▼alere  potest,"  under  which  Courts  give  to  deeds  a  legal  effect,  dif- 
ferent from  the  technical  effect  of  the  words  of  the  instrument  itself, 
does  not  apply  to  this  case ;  because  that  rule  is  only  applied  to  the 
diaracter  of  the  estate  intended  to  be  granted,  in  order  to  effectuate 
the  intention  of  the  parties,  and  not  to  the  character  of  the  parties 
themselves.    4  Cruise  Dig.  J398 — 303,  and  cases  there  dted. 

The  deed  cannot  be  Sie  deed  of  the  copartnerdbip,  and  thus 
enare  to  the  benefit  of  the  grantee ;  because  it  is  under  seal,  and  is 
executed  by  one  partner  only  in  the  name  of  the  whole,  and  without 
a  special  authority  for  the  purpose  under  the  seal  of  the  corporation. 
Harris  vs.  Jackson,  7  Term.  Kep.  907.  4  Term  Rep.  313.  Their 
subsequent  assent  to  it  was  as  corporators,  &nd  not  as  copartners. 
At  the  tritfl,  it  did  not  appear  that  the  deed  had  been  recorded 
prior  to  the.levy  on  the  property,  aoccHding  to  t^  act  of  the  general 
assembly  of  Rhode  Island,  passed  February  1, 1834. 

This  statute  is  remedial  in  its  character,  and  was  intended  bv  the 
legislature  to  remedy  the  mischief  occasioned  by  the  rule  or  law 
as  expounded  by  the  Courts,  that  possession  by  the  vendor  of  per- 
sonal property,  (if  such  possession  was^  consistent  with  the  deed,) 
was  not  evidence  of  firaud.  The  construction  <^  such  a  statute 
should  be  liberal,  to  prevent  the  mischief;  or,  as  saidi  by  Lord  Coke,  the 
judges  shall  put  such  a  construction  on  a  statute  as  may  redress  the 
nouschief,  guard  against  subtle  inventions  and  evasions  for  the  conti- 
nuance of -^e  nuschief,  pro  privato  commodo,  and  give  life  and 
strength  to  the  remedy,  pro  bono  publico,  according  to  the  true  intent 
and  meaning  of  the  law.  Heyden's  case,  3  Rep.  7.  Pierce  w.  Hop- 
piu,  1  Stmnge,  253.  The  full  result  contemplated  by  this  statute  can- 
not be  reached,  without  the  record  is  made  in  the  manner  pointed 
out  in  the  act.  The  manner  of  record  is^  therefore,  an  essential  part 
^. the  law.    See  State  Laws,  835. 

The  certificate  of  the  town  clerk  was  not  in  itself  eufficient  evidence 
that  the  mortgage  inquestion  had  been  recorded, in  conformity  with 
the  provisions  of  law ;  because  the  expression  ^  book  of  mortgages," 
used  in  said  certificate,  was  ambiguous  in  its  diaracter,  and  might 
refer  to  mortgages  of  real  estate,  as  well  as  to  personal  property. 
This  ambiguity  being  explained  by  evidence,  it  is  J4>parent  that  the 
actual  record  was  not  made  in  conformity  with  the  form  prescribed 
by  the  statute,  to  wit,  in  a  book  to  be  kept  by  the  town  clerk,  for 
the  especiftl  purpose  of  reoocding  therein  ouprlgages  of  persdoAl 
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property.  This  form  is  imperatiye.  2  Inst.  388.  1  East,  64.  It  is 
of  the  essence  of  the  statutey-^sind  therefore  imperative.  I  Burr. 
447.  And  it  is  not  directory  only,  for  it  makes  void  the  mortgage, 
when  not  recorded.    Rex  t;^.  Bimningham,  8  Barn,  and  Cres.  29^ 

Although  it  is  the  duty  of  the  .clerk  tp  record  the  mortgage,  yet 
the  party  claiming  under  it  is  affected  hy  the  misfeasance  or  nonfea- 
sance of  that  officer  in  the  performance  of  his  duty.*  Johnson  vs. 
Stagg,  2  Johns.  R.  510.  Beekman  t;^.  Frost,  18  do.  544.  Frost  vs. 
Beekman,  same  case,  1  Johns.  C.  R.  288.  The  Mew  York  statute  is 
in  its  terms  like  the  Rhode  Island  statute.     18  Johns,  R.  553. 

The  subsequent  record  of  the  mortgage  in  the  proper  book,  under 
date  01  the  14th  Nov.  1838,  was  made  after  the  levy  by  the  mar- 
shal,  and  was  consequently  void  as  to  that  levy. 

lliat  record  cannot  relate  back  to  the  time  when  the  deed  was 
lodged  to  be  recorded,  (Nov.  20,  A.  D.  1837,)  for  the  statutes  of 
Rhode  Island  make  a  manifest  distinction  between  mortgages  of  real 
and  personal  property ;  making  the  first  valid  as  to  subsequent  pur- 
chajBers  when  recorded  or  lodged  tp  be  recorded,  and  the  second  valid 
when  recorded  only.  Laws  of  Rhode  Island,  202  and  83S.  And 
it  is  the  further  policy  of  the'  state  of  Rhode  Island,  that  no  deed^ 
when  once  left  to  be  reporded,  shall  be  taken  from  the  office  of  the 
clerk  until  the  same  shall  have  been  by  him  duly  recorded.  Laws 
ofR.  L^78. 

For  the  defendant  in  error^  it  was  contended,  by  Messrs.  Ames, 
Tillinghast,  and  Green,  that  the  deed  of  Daniel  Greene,  of  20th  No- 
vember,' 1837,  executed  by  Greene  as  the  agent,  and  in  behalf  of  the 
company,  was  fully  competent  to  convey  the  articles  in  contest  be- 
tweea  the  parties  to  this  suit  /  The  Circuit  Court  decided  that  as 
the  legal  existence  of  the  corporation  was  not  shown,  it  was  not 
proved  to  be  the  deed  of  the  corporation ;  but  as  the  property  cons, 
veyed'was  that  of  the  individuals  represented  by  Mr.  Greene,  and 
the  deed  was  made  with  the  individual  approbation  of  the  owners, 
it  was  sufficient.  This  decision  was  correct  .The  individuals  qom<» 
posing  the  corporation  were  in  partnership,  transacting  business  as 
partners,  when  the  charter  was  granted.  By  the  chcurter,  the  pro- 
perty vested  in  the  corporation ;  and  each  of  the  corporators  axe 
made  individuijly  liable  for  the  corporate  debts.  Mr.  Greene  was 
the  agent  before  and  after  the  charter  was  granted. . 

If  the  Union  Steam  Mill  Company  were  not  a  corporation,  they 
were  a  copartnership.  If  the  property  in  question  did  not  belong 
to  them  as  a  corporation,  it  belonged  to  them  as. a  copartnership. 
This  copartnerslup  acted  by  an  agent,  and  always  had  so  acted* 
The  deed  in  question  was  executed  by  this  agent,  with  theassent 
of' all  the  copartners. 

The  deed  in  form  piuports  to  be  executed  by  the  corporation ; 
but  if  in  law  there  was  no  corporation,  and  the  property  in  qilestion 
was  held  hy  the  corporators  as  copartners,  still  the  deed  is  compe- 
tent, as  their  individual  act,  to  convey  the  property. 
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It  is  not  material  whether  the  company  held  the  property  as  a 
copartnership,  or  as  a  corporation.  If  the  deed  was  executed  by 
the  agent  of  the  company,  with  the  assent  of  all  the  stockholders  or 
copartners,  they  are  bound  by  it.  If  they,  or  an  attaching  creditor, 
could  be  allowed  to  set  up  their  title  as  copartners  against  the  pre- 
sent deed,  the  charter  would  become  an  instrument  of  the  grossest 
jEraud.  They  hold  themselves  out  to  the  defendant  in  error  as  a 
corporation,  and  as  such,  owning  the  property  in  question,  a^nd  hav- 
ing legal  authority  to  convey  the  same  to  him  by  deed  of  mortgage. 
Upon  the  faith  of  these  representations,  the  defendant  in  error  parts 
with  his  money,  and  takes  his  mortgage.  He  is  then  told  that  the 
parties  who  made  the  mortgage  in  the  character  of  corporators,  were 
copartners ;  and  that,  as  they  owned  the  property  as  partners  and  not 
as  a  corporation,  he  takes  nothing  by  his  deed. 

It  is  not  necessary  to  pass  personal  property  that  the  conveyance 
shall  be  by  deed.  It  may  pass  by  an  ordinary  bill  of  sale,  or  bill  of 
parcels.  In  this  case,  the  transfer  of  the  gobds  by  sale  was  made 
oy  Daniel  Greene,  and  this  mortgage  was  as^nted  to  expressly  by 
every  member  of  the  company.  Cited,  Strod  vj<t.  Wyse,  7  Conn.  R. 
214.    Coe  vs.  Talcott,  5  Day's  Rep.  88. 

There  is  a  large  class  of  cases,  in  which  deeds  not  being  competent 
to  effectuate  the  intent  of  the  parties  in  the  form  in  which  they  have 
been  drawn,  have  been  construed  to  operate  in  another  way  iik 
order  to  effectuate  that  intent  Thus  it  has  been,  decided  that  a  deed 
which  was  intended  to  operate  as  a  lease  and  release,  or  bargain^ 
and  sale,  but  could  not  take  effect  in  that  manner ;  should  operate 
as  a  covenant  to  stand  seized.  4  Cruise  Dig.  p.  299,  sec.  31.  A 
deed  intended  to  operate  as  a  bargain  and  sale,  but  which  was  void 
for  want  of  a  pecuniary  consideration,  has  been  held  to  operate  ae 
a  confirmation.  Ibid.  sec.  32.  See  also  Roe  t;^.  Tranmer  et  al. 
2  Wilson  Rep.  15.  Wallis  vs.  Wallis,  4  Mass.  Rep*  135.  Marshall 
t^.  Fish^  6  Mass.  Rep.  24.  Cox  et  al.  vs.  Edwards,  14  Mass.  Rep. 
491.  I  Hen.  Black,  313.  Vere  vs.  Lewis,  3  Term  Rep.  182.  Gib- 
son, t;^.  Hunter,  2  Hen.  Black.  187. 

It  is  said  by  the  plaintiff  in  error,  that  if  the  Union  Steam  Mill 
Company  had.  no  corporate  existence,  there  was  no  grantor  to  the 
deed.  This  would  be  allowing  a  party  to  take  advantage  of  his 
own  fraud.  A  corporate  deed  is  the  form  in  which  the  owners  of 
the  property  chose  to  convey  it,  and  they  are  bound  by  such  a  deed 
in  the  same  manner  that  they  would  have  been  had  they  chosen  to 
convey  it  under  assumed  names.  If  a  man  executes  a  bond  or  any 
other  instrument  under  an  assumed  name,  he  is  bound  by  it  in  the 
same  manner  as  if  he  had  executed  it  in  his  true  namow 

The  next  question  is,  was  the  deed  sufficiently  recorded  ? 

The  plaintiff  in  error  objects  that  this  mortgage  deed  should  have 
been  recorded  in  a  book  for  the  record  of  mortgages  of  personal 
property  only.  This  question  depends  on  the  true  construction  of 
the  act  of  the  assembly  of  Rhode  Island,  passed  January,  1834. 

The  dcdTendant  in  error  contends  that  this  statute  does  not  apply> 
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to  a  mortgage, comprehending  real  and  personal  estate;  the  perscmal 
being  incident  to  and  connected  with  the  real,  both  the  real  and 
personal  forming  an  entire  estate.  By  such  a  deed  the  personal 
would  pass  as  incident  to  the  real,  without  being  mentioned.  If  A. 
conveys  his  cotton  miU  to  B.,  the  machinery  in  the  mill  will  pass  as 
much  as  the  mill  itself,  of  the  land  oq  which  it  stands,  or  the  dams 
and  flumes  which  belong  to  the  mill,  if  it  be  jbl  water  mill.  See 
Whitney  t;^.  Olney  et  al.  3  Mason  Rep.  280.  Grennings  t;^.  Lake, 
Croke  Car.  168.  Boocher  t^.  &imford,  Croke  Eliz.  113.  Yates  vs. 
Clincard,  Croke  Eliz.  704.  Doe  vs.  Collins,  2  Term  Rep.  498. 

The  mortgage  to  the  defendant  in  error  was  '<of  all  the  machinery 
in  the  said  factory."  The  construction  of  the  law  relative  to  record- 
ing  mortgages,  which  is  claimed  by  the  plaintiff  in  error,^  would  make 
this^eed  essentially  different  from  what  was  intended  by  the  parties 
to  it  It  was  a  mortgage  of  real  estate,  carrying  with  it,  as  appur- 
tenant to  the  real^estatOythe  machinery  in  the  mill.  The  mortgagor 
has,  by  the  law  of  Rhode  Island,  three  years  after  the  mortgage  is 
-foreclosed  to  redeem.  The  defendant  in  error  could  pot  have  taken 
the  personal  property  out  of  the  mill  and  sold  it. 

Under  the  mortgage  the  defendant  could  take  no  possession  of 
the  property,  but  as  an  incident  to  the  mill.  This  possession  of  the 
property  was  only  as  sUch  an  incident ;  and  if  an  ejectment  were 
brdught,  the  macdiihery  would  be  recovered  as  an  mcident  to  the 
mill. 

If,  then,  the  estate  conveyed  by  the  mortgage,  jpersonal  as  well 
as  real,  is  redeemable  as  real  estate ;  if  the  general  rights  and  obli- 
gations of  the  parties  to  this  mortgage,  be  the  rights  and  obligations 
of  the  parties  to  a  mortgage  of  real  estate,  the  defendant  in  error 
contends  that  it  is  not  to  be  recorded  as  a  mortgage  of  personal  pro- 
perty, under  the  a^t  of  Januarys  1834. 

The  object  of  the  act  was.  to  give  notice  of  the  existence  of  the 
incumbrance.  That  object  is  answered  by  a  record  in  one  book,  as 
well  as  by  a  record  in  two.  To  require  a  double  record  to  be  made 
in  the  same  oflSce,  would  be  requiring  the  performance  of  an  idle 
ceremony ;  which  would  be  no  benefit  to  those  who  are  entitled  to 
notice, 'and  failure  to  perform  which  would  subject  an  innocent 
mortgagee  to  the  loss  of  his  property. 

The  defendants  in  error  contend  that  the  provisions  of  the  record- 
ing act  are  only  directory  to  the  town  clerks---and  the  law  is  complied 
with  by  the  recording  of  the  deed  in  the  town  clerk's  office.  If  re- 
corded in  the  office  of  the  town  clerk,  it  is  all-sufficient. 

The  town  clerk  is  th^  keeper  of  :the  records,  and  he  of  course 
knows  where  to  find  the  record  of  any  instrument.  He  alone  has 
a  right  to  search  them,  at  the  expense  of  a  party  inquiring.  It  is 
for  him  to  inake  such  arrangetnents  for. the  recording  of  papers,  as 
will  give  him  the  best  means  of  making  an  accurate  search.  Cited 
as  to  the  construction  of  statutes,  in  the  manner  contended  for  by 
the  counsel  for.  the  defendant  in  error.  Rex  vs.  Loxdale,  1  Buij. 
447.    Rex  vs.  Sparrow,  2  Strange,  1123.    Rex  vs.  The  Inhabitants 
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of  Sunningbam,  8  Bam.  and  Cres.  29.  Bevedey  vs:  EUi^  109. 
Brackenridge  vs.  Todd,  3  Monroe  Rep.  54.  The  defendant  in  error 
also  contended,  that  accordmg  to  the  true  construction  of  the  act, 
the  mortgage  was  properly  recorded  in  the  record  of  mortgages  ol 
personal  property.  The.  book  of  mortgages  of  real  estate  is  wholly 
unknown  to  the  registry  lawd  of  Rhode  Island.  The  law  does  not 
contemplate  mortgages  of  real  estate  to  be  recorded  in  one  book^and 
absolute  deeds  in  another.  It  makes  no  distinction  between  them ; 
nor  between  mortgages,  and  any  other  conveyance  of  real  estate. 

The  defendant  in  error  further  contends,  that  the  certificate  of  the 
town  clerk  is  conclusive  evidence  of  the  facts  therein  stated 
'  He  alone  is  the  recording  officer.  He  alone  is  entitled  to  the 
custody  of  the  records ;  and  he  alone  is  the  certifying  officer.  See 
Laws  of  Rhode  Island,  878.  He  certifies  the  day  and  the  hour 
when  the  mortgage  wscs.  left  for  record.  His  -certificate  of » this 
fact,  and  of  the  tact  that  the  record  has  been  made,  cannot  be  con- 
tradicted. Cited  JVacy  ve.  Jenckes,  15  Pickering's  Rep.  465.  Frost 
V9.  Beekman,  iJohns.  Chan.  Rep.  288. 

The  counsel  for  the  plaintiff  in  error,  in  reply,  denied  that  a  deed 
or  any  other  conveyance^  purporting  to  be  executed  by  a  corpora* 
tion,  and  using  such  terms  as  are  proper  to  convey  property,  could 
be  taken  as  the  joint  deed,  of  these  individual  corporators.  Nor 
could  ^uch  a  deed  be  made  to  operate  as  a  joint  deed  of  the  indi. 
viduals,  on  the  ground  that  the  corporators  had  conmiitted  a  frau<) 
by  holding  themselves  out  as  capable  of  making  sucb  a  deed. 

J^^or  could  the  deed  operate  as  an  estoppel. 

An  estoppel  does  not  bind  a  stranger.  Co.  Lit.  352*.  An 
estoppel  does  not  bind  mere  strangers,  or  those  who  claim' by  title 
paramount  the  deed.  It  does  not  bind  persons  claiming  by  an 
adverse  title,  &c.    Carver  vs.  Astir,  4  Peters,  83.  '  • 

Simply  recording  a  mortgage  in  the  town  clerk^s  office  in  any 
book,  would  not  in  the  judgment  of  the  general  assembly  have 
accomplished  this  object;  because,  in  practice,  the  records  in  the 
town  clerk's  office  are  open. at  all  convenient  hours  to  public  in- 
spection; are  searched,  as  matter  of  right,  by  every  freeman  and 
freeholder;  and  the  town  clerk  himself  is  not  exclusively  entitled  to 
their  perusal,  although  when  called  upon  to  search  the  same,  he  is 
by  law  entitled  to  certain  fees.  We  believe  this  practice  to  be  com- 
mon to  every  state  in  the  Union.  The  Tegislature  weje  well  aware 
of  its  existence  in  Rhode  Island ;  and  in  passing  the  act  in  question, 
they  manifestly  intended  that  the  record  of  hiortjgages  of  personal 
property  shoiild  be  so  made  that  every  person  interested  might  know 
with  certainty  where  to  look  for  it.  If  it  were  not  so,  where  was 
the  necessity  of  prescribing  the  mode  and  place  pf  record?  If  the 
town  clerk  hstd  the  isxclusive  right  to  search  the  records,  and  the 
community  were  dependent  on  him  solely  for  information  as  to 
their  contents,  why  the  necessity  of  directing  him  as  to  the  place 
where  to  make  the  record  ? 
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In  conclusion,  the  statute  of  February,  1834,  is  a  remedial  statute ; 
the  whole  must  be  construed  together  in  order  to  effectuate  ibe 
remedy  provided,  and  prevent  the  mischief  contemplated  by  the 
statute :  and  the  deed  m  question  was  not  recorded  prior  to  the 
levy  by  the  plaintiff  on  erfor  on  the  articles  named  in  the  writ  of 
replevin  of  the  defendant  in  error,  in  conformity  with  the  provisions 
otsaid  statute. 

Mr.  Justice  M^Lbak  delivered  the  opinion  of  the  Court. 

This  case  is  brought  before  this  Court  by  a  writ  of  error  to  the 
Circuit  Court  of  Bhode  Island. 

The  defendant,  Cynis  Butler,  commenced  an  action  of  replevin 
against  the  plaintiff  in  error,  for  various  articles  of  personal  property 
specified  in  the  writ  of  replevin,  and  claimed  by  him  under  a  mort- 
gage dated  the  20th  day  of  November,  1837.  The  defendant  had 
taken  possession  of  the"  property,  by  virtue  of  an  execution  directed 
to  him  as  mar^hal^  on  a  judgment  against  the  mortgagors. 

On  the  trial,  certain  exceptions  were  taken  to  the  rulings  of  the 
Court,  which  bring  the  questioiv  decided  before  this  Court. 

The  mortgage  was  executed  by  one  Daniel  Greene,  as  the  'agent 
of  the  Union  Steam  Mill  Company,  said  company  being  a  mahu* 
fecturing  corporation,  conveying  to  the  plaintiff  below  certain  lands, 
with  a  woollen  mill  and  other  buildings,  with  the  machinery  in  ^d 
mill,  &c  And  the  incorporating  act  and' several  acts  amendatory 
thereto  were  read  in  evidence.  And  also  a  deed  from  William  P. 
Salisbury  to  the  said  Greene,  dated  tfie  18th  May,  1837,  conveying 
all  his  interest  in  the  real  and  personal  property  of  the  Union  Steam 
Mill  Compan; 

And  it  was  proved  that  Daniel  Greene,  who  executed  the  deed  first 
aforesaid,  was,  and  had  been  from  the  time  of  the  formation  of  said 
company,  the  general  agent,  and,  as  siich,  had  made  all  purchases 
and  sales  for  the  compai^v  $  and  that  the  deed  was  executed  by  him 
with  the  consent  and  autnority  of  said  company :  and  also  by  and 
with  the  consent  and  authority  of  the  persons  who,  at  the  time  of 
the  execution  thereof,  were  members  of  said  company. 

The  Court  decided  that  the  said  corporation  was  nOt  so  proved 
as  to  entitle  the  d^  to  be  read  to  the  jury  as  the  deed.of  the  «aid 
corporation ;  but  that  die  deed  was  good  to  convey  a  valid  title  to 
the  articles  named  in  the  writ  of  replevin*  To  this  decision  the 
counsel  for  the  defendCmt  excepted. 

And  it  was  further  objected  to  said  deed,  that  it  did  not  appear 
that  the  same  had  been  recorded  prior  to  the  defendant's  levy  on 
the  articles  by  the  writ  of  replevin,  in  conformity  to  the  statute  on 
the  subject  The  counsel  for  the  plaintiff  produced  and  read  to  the 
Court  an  endorsement  on  the  back  of  said  deed,  siffned  by  the  clerk 
of  th^  town  of  E^ast  Greenwidi,  in  the  words  and  figures  following, 
to  wit:  <<  Lodged  in  the  town  clerk's  office,  to  record,  Nov.  20th, 
1837,  at  5  o'clock  P.  M.,  and  recorded  same  day  in  the  records  of 
mortgages  in  East  Greenwich,  book  No.  4,  &q." 
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It  was  proved  that  the  said  clerk  kept  a  book  Jn  which  all  mort- 
gages df  personal  property  only  were  xecorded-;  and  all  other  mort- 
gages, which  ipcluded  real  estate,  wer^  recorded  in  other  books  kept 
m  the  office.  After  the  deed  was  recorded,  it  was  taken  away  by 
the  plaintiff  below ;  and  afterwards,  on  the  14th  November,  1838, 
was  returned  by  him  ta  said  office,  when  it  was  recorded  in  the  book 
kept  for  mortgages  of  personal  property.  And  the.  Court  decided 
that  said  certificate  was  sufficient  evideince  that  the  deed  was  duly 
recorded.    To  which  decision  the  defendant  excepted. 

The  aboveexceptions  present  two  points  for  examination. 

1.  Whether  the  mortgage  deed  was  valid 

2.  Whether  it  was  duly  i^ecorded. 

To  the  decision  of  the  Court,  that  the  evidence  did  not  show  that 
the  stockholders  had  organized  themselves  under  the  act  of  incorpo- 
ration, 30  as  to  enable  nhem  to  execute  a  corporate  deed,  there  was 
no  exception.  This  ruling  of  the  Circuit  Court  is  not,  therefore, 
brought  before  this  Court. 

The  deed  of  mortgage  purports  to  be  executed*  by  the  corporation* 
The  Union  Steam  Mill  Company  is  the  name  of  the  corporation ; 
and  on  the  face  of  tiie  deed,  tfie  company  is  stated  to  have  been  le- 
gally incorporated.  Daniel  Greene,  ad  the  agent  of  the  company, 
and  in  its  name,  signed  the  deed,  and  affixed  to  it  the  seal  of  the 
corporation. 

And  the  counsel  for  the  plaintiff  in  error  insist,  that  this  mortgage 
can  only  be  operative  as  the  deed  of  the  corporation.  That  if  it  be 
not  the  deed  of  the  corporation,  it  is  no  deed.  And  that  in  no  sense 
can  it  be  considered  the  deed  of  the  stockholders  of  the  Union 
Steam  Mill  Company,  as  partners ;  independent  of  the  act  of  incor- 
poration. 

This,  it  is  said,  would  be  giving  a  different  effect  to  the  deed  from 
that  whkh  was  intended  by  the  parties  who  executed  it.  They 
bind  themselves  as  corporators,  and  convey,  as  such,  the  property  of 
the  corporation ;  and  to  hold  that  the  deed  binds  them  in  any  other 
capacity,  or  conveys  the  property  in  any  other,  would  not  only-  es- 
sentially vary  the  terms  of  the  deed,  as  clearly  expressed  upon  its 
face,  but  it  would  be  a  fraud  against  the  creditors  of  the  company. 
And  it  is  alsp  insisted,  that  the)  deed,  being  under  seal,  ahd  exe- 
cuted by  only  one  of  the  partners,  cannot  bind  the  company. 

From  the  record  it  appears  that  this  company  did  busineiss  before 
the  act  of  incorporation  was  passed,  and  that  Daniel  Greene  acted 
as  its  agent  And  that  alter  the  deed  of  William  P.  Salisbury,  con- 
veying to  the  company  all  his  interest  in  the  property,  in  May, 
1837,  Daniel  Greene  and  R.  W.  Dickinson  composed  the  stockhold- 
ers of  the  company.  And  it  appears,  after  they  assumed  their  cor- 
porate functions,  much  formality  was  observed  in  the  record  of  their 
proceedings. 

*  Greene  acted  as  chairman  and  Dickinson  as  ^retary :  motions  were 
made,  and,  as  it  would  seem,  were  unanimously  decided.  A  special 
meeting  of  the  stockholders  was  cidled,  on  the  subject  of  executing 
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the  mortgage,  by  a  formal  note,  addressed  by  R.  W.  Dickinson,  as 
dei^,  to  Daniel  Greene,  a^d  another  to  himself. 

la  their  business  proceedings,  generally,  as  well  as'  in  the  execu- 
tion 6f  the  mortgage,  these  individuals  assumed  to  act  as  a  corpora- 
tion. But  they  were  not  authorized  to  act  in  this  capacity.  Thiis 
fact  must  be  taken  as  granted,  at  least  so  far  as  the  decision  of  the 
present  case. 

And  here  a  question  arises,  whether  the  acts  of  these  individilals, 
in  their  assumed  character  as  corporators,  are  void.  May  they  hold 
themselves  out  to  the  world  as  entitled  to  certain  coiporate  privi- 
leges, when  they  were  not  so  entitled.;  and  afterwards  avoid  their 
contract  on  this  ground?  This  would  be  a  somewhat  new,  and  cer- 
tainly a  most  successful  mode  of  practising  fraud.  It  would  be 
enabling  a  party  to  take  advantage  of  his  own  wrong. 

As  the  present  controversy  involves  only  the,  right  to  the  personal 
property  named  in  the  deed  of  mortgage,  it  is  not  necessary  to  con- 
sider the  validity  of  that  instrument  beyond  the  effect  it  has  on  thi8 
property.* 

It  is  a  well  settled  ruld,  though  a  very  technical  one,  that  one 
partner  camiot  bind  his  copartner  by  deed.  And  it  is  equally  well 
settled,  that  one  partner  may  dispose  of  the  personal  property  of 
the  firm. 

In  this  case,  had  an  absolute  sale  and  delivery  of  this  property 
been  made  by  Greene,  no  one,  m  the  absence  of  fraud,  could  nave 
questioned  the  title  of  the  purchaser.  But  the  mortgage  was  exe- 
cuted under  seal,  and  Greene,  it  is  alleged,  could  not  bind,  his  part- 
ner by  deed. 

That  these  individuals,  not  being  responsible  on  their  contracts  as 
a  corporation,  or  liable  as  copartners,  is  too  clear  to  admit  of  doubt 
The  property  of  the  company,  both  real  and  personal,  was  vested 
in  them ;  and  they  controlled^  its  entire  operations. 

The  mortgage  deed  was  executed  on  the  ;20th  of  November,  1837. 
And  It  appears  from  the  record,  that  Greene  and  Dickinson,  unani- 
mously resolved,  that  the  mortgage  should  be  executed  by  Greene 
as  agent  of  the  corporatioti.  And  it  was  accordingly  executed  on 
that  day. 

Now  that  one  partner  may  bind  his  cppartner  by  deed,  if  he  be 
present  and  assent  to  it/ is  a  well  established  principle. 

The  signature  and  seal  of  Greene  are  afhxed  to  the  mortgage; 
and  that  this  Was  done  with  the  assent  of  his  copartner,  Dickiitsoii, 
is  unquestionable.  But  was  Dickinson  present  at  the  execution  of 
the  mortgage,  and  did  he  then  assent  to  it  ?  We  think  the  iacts.in 
the  record  will  warrant  such  a  conclusion.  The  resolve  of  the 
partners  to  .give  the  loortgage,  and  the  execution  of  it,  bear  the  same 
date;  and  may  well  be  considered  the  same  transaction.  Thiff 
seems  to  beHhe  fair  result  of  the  facts  stated,  and  must  be  received 
as  prinia  facie  evidence  of  the  d^e  execution  of  the  deed. 

These  facts  are  Uable  to  be  rebutted  by  any  one  who  questions 
the  vaUdity  of  the  deed. 
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Allihose  parts  of  the  deed,  which  refer  to  the  corporation,  xoclud- 
ing  the  corporate  sesd,  may  be  rejected  as  surplusage,  which  dp  not 
vitiate  it  They  are  considered  as  merely  descriptivey  and  being 
fiEdse  in  fact,  can  have  Ho  effect  on  the  deeo. 

The  seal  of  one  partner  to  a  deed,  with  the  assent  of  the  copart- 
ner, will  bind  the  finn. 

From  these  considerations  we  think  the  Circuit  Court  did  not  err, 
in  receiving  the  mortgage  deed  in  evidence;  treating  it  as  a  valid 
inMument/as  it  respects  the  rights  involved  in  this  suit 

9.  Was  this  mortgage  dulv  recorded?  By  an  act  of  the  legisla- 
ture of  Rhode  Island,  passed  ^t  the  January  session,  1834,  entitled 
^  ani  act  td  prevent  fraud  in  the  transfer  of  personal  property,''  it  is 
provided,  that  no  mortgage  of  personal  property,  except  as  betwe^ 
the  parties,  shidl  be  vsdid ;  unless  possession  accompany  the  deed,  or 
it.be  recorded  in  the  office  of  the  towii  clerk.  In  the  second  section 
it  is  made  the  duty  of  the  clerk  to  record  such  mortgages  in  a  book 
kept  for  that  puipose. 

it  appears  from  the  evidence,  that  the  town  derk  kept  a  book  in^ 
Ilia  office  in  which  he  recorded  all  mortgages  of  personal  property ; 
and  dU  other  mortgages  which  included  r^al  estate,  or  real,  estate 
and  personal,  were  recorded  in  other  books  kept  in  said  office,  in 
one  of  which  this  mortgage  w:as  recorded.  And  the  question  is^ 
whether  such  a  registration  is  sufficient  under  the  statute. 

The  object  of  the  recording  act  is  to  give  notice  to  subsequent 
purchasers.  The  statute  undoubtedly  requires  the  clerk  to  record 
mortgages  for  personal  property  only,  in  a  book  kept  for  that  our- 
pose.  This  being  the  requirement  of  the  law,  to  which  the  clerk 
strictlv  conformed,  there  could  be  no  uncertainty  in  searching  the 
record  for  a  personal  mortgage. 

But  it  seems-that  the  statute  did  not  expcressly  provide,  in  what 
book  ^.mortgage  like  the  one  under  consideration,  for  both  real  and 
personal  property,  should  be  recorded.  And  it  appears  that  it  was 
the  usage  of  the  office,  to  record  such  mortgages  m  the  book  which 
contains  mor^;ages  for  real  estate. 

Now  if  this  be  insufficient,  nothing  short  Of  recording  such  a 
deed  in  both  books,  could  be  held  a  con  ^iiance  with  the.statute. 

And  can  this  be  necessary?  The  conveyance  of  the  personal  and 
real  property  is  so  blended  in  the'  mortgage,  as  to  be  inseparable* 
To  reqmre  a  double  record  would  seem  to  be  an  unreasonable  con- 
struction jof  the  statute,  as  it  cannot  be  necessary  to  effectuate  its 
object  Both  records  are  kept  in  the  same  office,  and  by  tfie  saine 
person ;  who  performs  the  duties  ef  the  office,  and  must  alwa3rs  be 
well  acquainted  with  its  usage.  Any  inquiry  of  the  <^erk  for  the 
record  of  a  mortgage  like  the  one  under  consideration,  would  as 
certainly  lead  to  it,^  under  die  usage,  as  if  it  were  recorded  in  both 
books. 

If  this  mortgage  had  been  recorded  in  the  book  for  personal 
mortgages,  the  same  strictness  as  now  contended  for  might  be  mrg^ 
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against  such  record  book,  as  it  would  not  then  be  kept  exciusiTely, 
for  person^  mortgages. 

We  think  that  this  mortgage  has  been  recorded  in  a  b6ok  kept, 
though  not  exclusively,  for  the  purpose  of  recording  -mortgages 
which  conveY  real  and  personal  property;  and  that  it  is  within  a 
fair  construction  of  the  statute. 

We  think  also,  that  the  Circuit  Court  did  not  err,  in  deciding  that 
the  certificate  of  the  clerk  was;  sufficient  evidence  that  the  mort- 
gage deed  was  duly  recorded.  The  judgment  of  the  Circuit  Courts 
not  being  erroneous,  is  affirmed  with  cosfs. 
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Caret  BAGNsk;!.  and  the  Executors  or  Morgan  Byrne^  Plaht- 
Tins  IN  ERRORi  VS.  Oeorge  W.  Broderick,  Defendant  in 

ERROR. 

The  plamtiffiii  error  htd  exhibited,  in  en  action  instituted  agtinet  him  in  the  Circuit  Court 
of  Minoori,  evidence  conducing  to  prove  that  a  patent  from  the  United  Statee,  nndbr  which 
the  plaintiff  hi  the  ejectment,  the  defendant  m  error,  claimed  the  Iand,^ad  been  im^ 
properly  granted  by  the  government  of  the  United  States,  and  that  the  title  to  the  land 
was  in  him.  Held,  that  in  an  action  at  law  the  patent  from  the  United  Statee  ibr  part  <^ 
^  public  lands  is  conclusive.  If  those  who  claim  to  hold  the  land  against  the  patent  can 
show  that  it  issued  'by  AaiAake,  then  tUb  equity  side  of  the  Circuit  Court  b  &e  proper 
Ibrum ;  and  a  bill  in  Chancery  is  the  proper  remedy  to  investigate  the  equities  of  the  fwrties. 

Congress  has  the  sole  power  to  declare  Uie  dignity  and  effect  of  titles  emanating  fioin  the 
United  States;  and  the  whole  legislation  of  the  government  in  reference  to  the  public 
lands  declares  the  patent  to  be  the  superior  and  conclusive  evidence  of  legal  title.  Until 
it  issues  th^  fee  is  in  the  government;  which  by  the  patent  passes  to  the  grantee,  and  he 
is  entitled  to  recover  the  possession  in  ejectment 

The  practice  of  giving  in  evidence  a  special  entiy  in  aid  of  a  patent,  and  dating  the  legal 
titie  from  the  date  of  the  entry,  is  familiar  in  some  of  the  states,  uid  especially  in  Ten- 
nessee. Yet  the  entry  can  only  come  in  aid  of  the  legal  titie,  and  is  no  evidence  of  such 
title  standing  alone,  when  opposed  to  a  patent  for  the  same  land. 

The  presumption  is  that  the  judgment  of  the  Circuit  Court  is  proper,  and  it  lies  on  th0 
plamtiff  in  error  to  show  the  omtrary. 

When  the  title  to  the  public  land  has  passed  out  of  the  United  States  by  conflicting 
patents,  there  can  be  no  objection  to  the  practice  adopted  l^  the  Courts  of  a  state  to 
give  eflect  to  the  better  right,  in  any  form  of  remedy  the  legislature  or  Courts  of  the 
state  may  prescribe.  . 

Ko  doubt  b  entertaiifed  of  tiie  power  of  the  states  to-  pass  laws  authorizing  purchaaera 
of  lands  from  tiie  United  States  to  prosecute  actions  of  ejectment  upon  certificates  of 
pordiase,  against  trespassers  on  the  lands  purchased;  but  it  is  denied  that  the  states  have 
any  power  to  declare  certificates  of  purchase  of  equal  dignity  with  a  patent  Congrasi 
akiiie  can  ^gjke  them  such  efiCsct 

IN  error  to  the  CircOit  Court  of  the  United'  States  for  the  District 
of  Missouri. 

This  was  an  action  of  ejectment  for  a  tract  of  land  in  the  state  of. 
Missouri,  instituted  by  G^rge  W.  Broderick  against  Bagnell,  the 
defendant,  the  tenant  in  possession;  and  in  the  progress  of  the 
cause,  Morgan  Byrne,  the  landlord,  was  made  co-defendant,  and  he 
dying,  his  executors  were  substituted. 

Other  actions'  of  ejectment  were  at  the  same  time  instituted  by 
Oeorge  W!  Broderick,  for  parts  of  the  said  tract  in  the  possession  of 
'  M^unie,  and  of  Sampson ;  and  the  executors  of  Morgem  Bjrme 
became  in  the  same  manner  co-defendants  in  the  cases.  A  verdict,  in 
conformity  to  the  opinion  of  the  Circuit  Court,  having  been  given 
for  the  plaintiff  in  each  of  the  cases,  on  the  10th  of  April,  1838,  the 
defendsmts  prosecuted  writs  of  f  rror  to  the  Supreme  Court ;  bills  of 
exceptions  having  been  sealed  by  the  Court 

Tad  bills  of  exceptions  show  that  on  the  trial  of  these  cases  the 
plaintiff  below  read  in  evidence  a  copy  of  the  patent  from  the 
United  States  to  John  Robertson,  Jr.  dated  17th  June,  1820,  for  the 
tract  of  land  mentioned  in  the  above  statements,  which,  reciting  that 
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John  Robertson,  Jr.  had  deposited  in  the  general  land  ofSce  a  certi* 
ficate,  numbered  192,  of  the  recorder  of  land  tides  at  St  Louis,  Mis* 
souri ;  whereby  it  appeared  that  in  pursuance  of  an  act  of  Congress 
passed  17th  February,  1815,  entitled,  "An  act  for  the  relief  of  the 
inhabitants  of  the  late  county  of  New  Madrid,  in  the  Missouri  terri- 
tory, who  suffered  by  earthquakes,''  the  said  John  Robertson,  Jr. 
was  confirmed  in  his  claim  for  640  acres  of  land,  being  survey  No. 
2810,  and  section  32,  township  5.0  norths  and  range  15  west  of  5th 
principal  meridian  ;  and  the  United  States  granted  to  John  Robert* 
son,  Jr.  in  fee,  the  tract  of  land  described  abore.  Also  a  deed  from 
Jolm  Robertson,  Jr.  to  Augustus  H.  Evans,  dated  16th  November,* 
1830,.  conveying  the  same  tract  of  land  to  the  said  Evans  in  fee^ 
expressly  stipulating,  however,  against  any  warranty.  Also  a  deed 
from  Augustus  H.  Evans  to  George  W.  Broderick,  the  plaintiff  be-^ 
low,  now  defendant  in  error,  dated  7th  June,  1830,  conveying  the 
same  tract  of  land  to  the  said  Broderick  in  fee,  and  proved  posses- 
sion of  the  premises  by  the  defendants  below;  at  the  commencement 
of  the  suits  respectively,  and  here  closed  his  testimony. 

That  the  .defendants  below,  now  plaintiffs  in  error,  read  in  evidence 
a  transcript  of  a  notice  to  the  recorder  of  land  titles  for  the  United 
States  at  St.  Louis,  taken  from  the  records  of  the  office  of  the  re- 
corder, given  by  John  Robertson,  Jr.,  whi6h  states  that  he  claims 
750  arpens  of  land  in  the  Big  Prairie,  on  the  ground  of  inhabitation 
and  cultivation,  prior  to  and  on  20th  December,  1803,  by  and  with 
the  consent  of  the  proper  Spanish  officer. 

Also  a  copy  of  proceedings  had  before  the  board  of  commissioners 
on  \diA  claims,  on  the  11th  July,  1811,  taken  from  the  mmutes  of 
the  proceed^igs  of  the  board  for  ascertaining  and  adjusting  the  titles 
and  claims  to  lands,  which  shows  that  on  the  claim  of  John  Robert* 
son,  Jr.  for  750  arpens  of  land  in  the  Big  Prairie,  the  board  granted 
to  John  Robertson,  Jr.-  200  arpens  of  land.  Also  a  transcript  of  opi- 
nion,  and  report  of  the  reco  /der  of  land  titles  of  the  United  States  at 
St.  Louis,  made  1st  November,  1815,  which,  in  connexion  with  act  of 
Congress  of  29th.  April,  1816,  entitled,  "An  act  for  the  confirmation 
of  certain  claims  of  land  in  the  western  district  of  the  state  of  Louis- 
iana, and  in  the  territoiy  of  Missouri,"  (see  sec.  2  of  this  act,)  shows 
that  the  confirmation  or  200  arpens,  parcel  of  the  claim  of  John  Ro- 
bertson, Jr.  for  750  arpens  of  land  in  the  Big  Prairie,  made  by  the 
board  of  Commissioners  aforesaid,  wa^  extended  to  640  acres,  and  this 
quantity,  640  acres,  was  accordingly  confirmed  to  him.  Also  a  deed 
from' John  Robertson,  Jr.  to  Ekiward  Robertson,  Sr.  dated  29th  May, 
1809,  conveyiag  the  said  750  arp*is  of  land  to  the  said  Edward 
Robertson,  Sr.  in  fee ;  reciting  in  same  conveyance  that  330  aroens 
of  the  said  750  arpenskhad  been  surveyed,  and  how ;  and  specifying 
the  manner  of  laying'  off  the  residue,  and  authorizing  the  said  Ed- 
ward Robertson  to  apply  for  and  receive  from  government  qt  the 
proper  authorities,  a  patent  in  his  ^wn  name  for  saine ;  and  cove- 
nanting on  behalf  of  himself  and  his  hioiis,  to  ¥uirrant  the  title 
2„o2 
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against  all  persons  claiming  under,  through,  or  by  the  vendor.  Also 
a  deed  from  Edward  Robertson,  Sr.  to  Morgan  Byrne,  dated  90th 
Qetober,  181-9,  donveying  to  the  said  Byrne,  in  fee,  900  arpens  of 
land  out  of  a  tract  of  utnd  the  head  right  of  John  Robertson,  Jr. 
situated  andheing  in  the  Big  Prairie,  bounding  the  part  conreyed, 
parcel  of  the  750  arpens  above  described ;  and  covenanting  for  him- 
self and  his  heurs  to  warrant  and  defend  the  tide  against  all  claims 
whatever.  Also  a  deed  from  Eklward  Robertson,  Sr.  to  Morgan 
Byrne,  dated  11th  September,  1B16,  conveying  to  the  said  Byrne  in 
fee  250  arpens  of  land,  part  of  the  head  rig^t  of  John  Robertson,  Jr. 
of  750  arpens,  situated  m  the  Big  Prairie,  and  containing  a  covenant 
for  himself  and  belts,  to  wartant  the  title  against  all  claims  whatever. 
Also  a  copy  of  deed  from  Edward  Robertson,  Sr.  to  William  Shelby, 
dated  29th  October,  J816^  conveying  to  the  said  Shelby  in  fee.  two 
hundred  arpens  of  land  bounding  the  same,  parcel  of  the  head  right 
of  John  Robertson,  Jr.,  (and  parcel  of  the  750  arpens  abpv^  de-t 
bribed,)  and  containing  a  covenant  of  general  warrant3\  A^so  a 
copy  of  deed  from  William  Shelby  to  Levi  Grimes,  dat)d  2d  De- 
cember, 1816,  conveying  to  the  ntid  Grimes  in  fee  the  200  arpens 
of  land  next  above  described,  and  containing  a  covenant,  of  general 
"Warranty. 

Also  a  deed  from  Levi  Grimes  to  Morgan  Bjrme,  dated  26th 
February,  1817,  conveying  to  the  said  Byrne  infee  the  200  arpens 
of  land  next  above  desbribed,  and  containing  a  special  warranty. 

The  <]t!fu[idctnti^  ai?=io  produced  in  evidence  an  extract  from  re^^ 
gktiy  of  TeliTtquishments,  in  office  of  recorder  of  land  titles  for  the 
United  States  at  Bt.  Louit,  of  lands  materially  injured  by  earth- 
quakes, under  the  act  of  Congress  of  17th  February,  1815;  which 
shows  that  the  confirmation  aforesaid  to  John  Robertson,  Jr.  for  640 
acresj  situated  in  the  Big  Prairie,  was  relinquished  by  Morgan  Byrne, 
as  the  legal  representative  of  John  Robertson,  Jr.,  and  on  sudh  reUn- 
qmshment  the  location  certificate  No:  448  issued. 

Also  a  copy  of  cerMficato  of  location,  dated  September,  1818,  and 
numbered  44S,  issued  by  recorder  of  land  titles  of  United  States  at 
St  Louis,  wHich  certifies  that  a  tract  of  640  acres  of  land  situated  in 
the  Big:FTairi0  was  materially  injured  l)yearthquakes,and  that  in  con- 
formity with  the  provisions  pf  dtee  act  of  Ck>ngress  of  17th  February, 
1815,  the  said  John  Robertson,  Jr.,  (reciting  that  he'appe€unB  from 
the  books  o(  his  office,  recordelr  of  land  titles  o^  United  States,  to  be 
the  owner,)  or  his  legal  representatives,  was  entitled  te-  locate  640 
acres  of  land  on  any  of  the  pvthUc  Ifmds,  &c.  Aliso  a  copy  of  thcS 
locatioQ  under  the  foregoing  cttttificate  of-location,  made  8th  Octo- 
ber, 1818^  which  shows  that  Morgan  Byrne,  as  the  legal  iq[>re8a]it- 
atire  of  John  Robertsoo^  Jr.,  entered  and  located  640  acres  of  land, 

5  virtue  of  the  certificate  of  location,  commonly  called  a  New 
adrid  certificate,  i8sued.][>y  the  recorder  of  Iwd  titlea  ot  die  United 
Stat^  at  St  Loui^  dated  Septembei,  1818,  and  numbered  448,  so 
tff  to  include  n^QtiwI^a^  3)2^  townihip  50- north,  nmge  ISirott  of 
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6tfi  principal  meridiaDi  (^e  same  premises  io  dispute;}  and  here 
tfie  defendants  below  closed  their  testimony. 

Thd  plaintiff  below  then  read  in  evidence,  a  copy  of  notice  by 
John  Robertson,  Jr.,  of  daim  fot  330  arpens,  and  proceedings  on 
same  1^  before  the  board  of  commissioners  of  land  claims,  ok  94th 
March,  1806,  md  I5th  Augpst,  181 1,  which  show'tliat  John  fidbert- 
son,  Jr:  filed  a  notice  of  claimi  for  330  arpens,  situated  in  the  district 
of  New  Madrid,  mider  the  second  section  of  the  acf  of  Congress  of 
March,  1805^  accompanied  b^  9  plat  of  survey  of  330  arpens,  made 
by^  one  Joseph  Story,  at  requ^  of  John  Rober&on,  Jr.,  (as  the  i^ame 
purports,)  wbOf  as  the;  survey  recites,  t^imed  die  eame  as  part  of 
tiis  seUlement  right,  by  virtue  of  the  second  section  of  the  act  of  Con- 
gress, of  Mardi,  1805;  diat  the  board  of  commissioners  oh  the  94th 
March,  1806,  ghmt  to  claimant  750  arpena,  and  on  the  f5th  Au- 
gust, 1811,  reject  the  daim  entirely,  saymg  tfie  claim  ought  hot  to 
be  grahted.  -Also>  a  Jtranscript  of  opinion,  and.repbrt  of  the  i^ecorder 
ot  land  titles  of  United  States,  at  St  Louis,  niadelst  November,  1815, 
which,  in  connezion  with  the  act  of  Conmss  of  29th  April,  1816, 
before  referred  to,  shows,  that.the  daim  of  John  Robertson,  for  330 
arpens^  was  confirmed  to  Inhi,  and  330  arpens  accordingly  grated. 
Also,  a  copy  of  certificate  of  location  in  favour  of  icbn  Robertson,^Jr. 
or  his  legal  represeniatives,  dated  18th  Sejjtember,  1818,  and  num- 
bered 447,  issued  by  the  .recorder  of  land  tifles  bi  the  United  States, 
at  St  Loms,  which  certifies  that  a  tract  of  330  arpehs  of  land  situ* 
ated  on  lakd  St  Marie,  had  been  materially  injured  by  earthquakes, 
and  that  in  conformity  with  the  provisictais  of  the 'act  of  Congress^, 
of  17th  February,  1815,  the  said  John  Rotbertson,  Jr.,  reciting  that 
he  appears  firom  the  books  of  his  oflSce,  recorder  of  land  titles  of  the 
United  States,  to  be  the.6wner,  or  his  legal  represmtativea,  was  en- 
titled to  locate  330  arpens  of  land,  &c 

The  defendants  below  then  read  in  evidtoce,  an  extract  fiom  re- 
gistry of  irelinquishments,  in  the  ofiice  of  recorder  of  land  titles  of 
the'  United  States,  at  St  Louis,  of  lands  materially  injured  by  earth- 

auakes,'under  the' act  of  Confitessof  i7th  February,  1815,  which 
tiows  that  the  confirmation  aroresaid,  of  330  arpens  to  John  Ro- 
bertson, Jr.,  was/reiinquished  by  James  Tanner,  as  his  le^  repre<« 
sentative,  and-  that  on  Mch  reUnquishme^t  the  location  certificate, 
No.  447,  issued.  Also,  a  certificate  of  the  recorder  of  land  titles 
aforesaid,  that  from  entries  made  in  the  books  W  his  office  of  New 
Madrid  location  certificates'  issued,  *the  certificate  of  location -.No. 
447,  was  delivered  to  one  Jacoby,  for  James  Tannw,  and  certificate 
of  location  No.  448,  was  delivered  to  Morgan  Byrne;  and  proved 
that  tiie  prenuses  in  dia>ute  in  each  case,  was  of  me  value  of  three 
thousand  dollars:  whim  closed  and  was  aU  tiie  evidence  given  in 
the  causes. 

Upon  the  case  made,  the  defendants  below  moved  tiie  Coutt  to 
instruct  tiie  jury  as  fellows: 
\.  That  the  entry  or  New  Madrid  location^  made  \ff  Morgan 
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Byrne  in  his  own  name,  as  given  in  evidence  in  these  cases,  is  proof 
of  legal  title  to  the  l^nd ;  and  is  a  sufficient  defence  against  all  per- 
sons who  do  not  show  ^  better  legal  title  to  the  same  mid. 

2,  That  the  batent^  a  copy  of  which  has  been  given  in  evidence 
by  the  plaintifi,  did  not  vest  in  the  patentee  any  better  legal  right 
to  the  land  in  question  titian  he  had  before  the  date  thereof,  as 
against  the  defendants  claiming  the  same  land  adversely  by  other 
title. 

3.  That  after  the  entry  and  before  the  patent,  Morgan  Byrne  had 
a  legfil  title  to  the  land  in  question,  sufficient  to  enable  him  to  pro- 
secute or  defend  an  action  of  ejectment  therefor :  And  that  the 
issuing  of  the  patent  could  not  divest  that  title. 

.  4.  That  if  the  jury  believe  the  patent,  a  copy  of  which  has  been 
oifered  in  evidence  by  the  plaintiff,  issued  on  the  location  made  by 
Morgan  Byrne,  and  ^own  in  evidence  on  the  part  of  the  defendants 
in  these  cases;  the  patent  is  not  such  title  as  will  avail  against  the 
location. 

All  which  instructions  the  Court  refused :  to  which  refusal  excep- 
tions were  taken. 

Mr.  BeVerly  Allen  submitted  a  printed  argument  for  the  plaiiitiffis 
m  error. 

The  errors  assigned  are,  besides  the  general  assignment,  four;  an- 
swering respectively  to  the  refusal  of  the  Court  to  give  the  four  in- 
structions prayed  3  and  a  fifth,  that  the  judgment  against  the  execu- 
tors of  Byrne,  was  de  bonis  propriis,  whereas,  it  should  haye  been 
de  bonis  testatoris. 

It  appears  from  the  testimony  in  the  three  cases,  that  Morgism 
Byrne,  the  landlprd  and  testator  was  the  owner  of  the  land  in  New 
Madrid,  which  was  injured  by  earthquakes;  that  he  applied  for  and 
obtained  the  certificate  of  location  No.  448,  relinquishing  his  land 
in  New -Madrid,  in  lieu  of  which  this  certificate  issued  by  the  United 
States,  and  was  located  in  his  own  name  on  the  tract  of  land  in  dis- 
pute, in  virtue  of  certificate  No.  448 ;  that  upon  his  Iqcation,  a  patent 
certifitifeKte  issued,  and  on  this  certificate  a  patent  issued  to  John  Ro- 
.bertson,  Jr.,  the  same  person  who  once  owned  the  land  in' New 
Madrid,  relinquished  by  Byrne  and  under  whom  Byrne  claimed 
that  \kadi  That  the  plaintiff  derives  title  to  the  .land  in  dispute, 
from  John  Robertson,  Jr.,  by  deeds  executed  since  the  issue  of  .the 
patent ;  and  being  such  owner,  instituted  these  actions  of  Ejectment 
to  recover  the  possession  of  the  land  located  as  aforesaid  by  BjFme. 

The  question  is,  whether  in  such  a  case  and  on  such  a  statement- 
of  &cts,  John  Robertson,  Jr.  the  patentee,  or  Oeoi^e  W.  Broderidc^ 
his  assignee,  can  recover  against  Morgan*  Byrne,  the  locator  of  the 
land,  or  his  representatives.  The  plaintiffs  in  error,  contend  that 
the  patentee  and  his  assignee  cannot;  and  rdy  on  the  following 
grounds: 

1.  Hie  title  <tf  Moicgail  Byrne  was  sufficient  to  maintain  an  a^ 
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tion  of  ejectment  See  Revised  Code  of  Missouri,  of  1825,  page 
343, 'sec.  2d,  in  force,  at  commencement  of  these  suits.*  And  Re« 
vised  Code  of  Missouri,  of  1835,  page  234,  235,  sec.  1,  2,  and  9,  in 
force  at  trial  of  same.t 

2.  That  whatever  was  sufficient  to  maintain,  must  be  sufficient 
to  defend  an  action  of  ejectment  This  is  a  corollary  from  the  ^ist 
ground.  If  these  two  points  are  well  taken,  the  first  special  error  is 
well  assigned. 

3.  That  the  patent  is  not,  in  this  case,  and  on  this  statement  of 
&cts,.the  <<  better  title''  contemplated  b]rthe  acts  of  assembly  re- 
ferred to. 

As  to  the  first  point,  argument  cannot  elucidate  the  words  of  the 
law.  Its  meaning  is  evident,  and  the  first,  rule  of  constmction  is 
not  to  construe  that  which  needs  no  construction. 

As  to  the  second  point  Thecorirectness  of  this  is  necessarily  im- 
plied in  the  language  and  spirit  of  the  law.  It  is  a  sequence  from 
the  first.  If  the  tide  of  Byrne  was  such  as  would  enable  him  to 
maintain  an  action  of  ejectment  and  recover  possession,  it  would  be 

*  **8ec.  3.  Be  it  further  enacted,  that  any  penon  daiming  lands  or  tenement!,  by  ymUut 
of  any  pre-emption  right.  New  Madrid  location,  entry  with  the  register  and  receiver,  con- 
firmation hy  the  boaid  of  oommiaiioneri  of  land  dauns,  fi>r  the  territory  of  Miaaouri,  or 
by  the  leeoider  of  land  titles,  Or  by  odncenipn  not  exceeding  one  league  square,  or  by  set> 
tiement  rig^  or  other  right,  where  sudi  right  or  concession  has  been  confirmed  t^  the 
bommiasioners  aforesaid,  or  recorder  aforesaid,  or  by  any  act  of  Congress:  or  where  the 
same  is  held  by  deed,  patent,  entry,  warrant,  or  survey,  being  confirmed  as  afbres^d;  or 
by  any  French  or  Spanish  grant,  warruit,  or  order  of  survey,  which  prior  to  the  tenth  day 
of  March,  one  thousand  ei^t  hundred  and  four,  had  been  mirveyed  by  proper  authority 
under  the  French  or  Spanish  governments,  and  recorded  according  to  the  custom>  and 
usages  of  the  country,  although  such  person  may  not  be  in  the  actual  possession ;  or  if  the 
same  shallliave  been  actually  surveyed,  by  authority  of  the  United  States,  since. the  tenth 
day  of  March,  one  thousand  eight  hundieB  and  four,  or  by  any  proper  officer,  under  the 
Frendi  or  Spanish  governments,  prior  to  the  said  tendi  day  of  March,  one  thousand  eight 
hundred  and  four,  soph  person  shall,  and  may  maintain  actions  of  ejectment  or  trespass,  in 
any  Court  having  jurisdiction  thereof  sgainst  any  person  not  having  a  better  title:  and  in 
aO  actioiis  of  ejectment,  where  a  verdict  shall  be  found  for  the  plaintiff,  the  jury  shall  also 
find  damages  for  the  mesne  profits,  up  to  the  time  of  rendering  the  verdict:  Provided, 
however.  That  mesne  profits,  shaU  not  be  recovered  for  any  time  prior  to  the  commence 
ment  of  the  suit,  unless  the  plaintiff  shall  prove  that  the  ddEendant  had  knowledge  of  hi» 
daihi ;  and  then  only  from  the  time  of  such  knowledge  coming  firom  the  defendant.**  ^ 

f  *'Sec  1.  The  action  of  electmsnt  may  be  maintained  in  all  cases  when  the  plaintiff  itf 
legally  entitled  to  the  possession  of  the  preniises. 

'*Sec.  3.  The  act^  of  cgedtment  may  also  be  maintained  in  all  cases  where  the  plaintiff 
dums  possession  of  tho  premises,  against  any  person  not  having  a  bett^  title  therato,  \m* 
der  or  by  virtue  of,  ' 

First,  An  entry  with  the  register  and  receiver  of  any  land  office  of  the  United  States,  or 
with  the  commissioner  of  the  general  land  ofiioe  thereof;  or, 

Seeondf  A  preemption  right  under  die  laws  of  the  United  States;  or, 

T%ird9  A  New  Madrid  location;  or,  . 

Fourthy  A  confirmation  made  under  the  laws  of  tho  United  States;  or, 

Ftfthf  A.  French  or  Spanish  grant,  warrant,  or  order  of  survey,  suryejred  br  proper  au- 
thority un^  the  FBsnch  or  Spuish  govenunenis,  and  recorded  according  to  the  UMges  of 
the  countiy,  prior  to  the  tendi  day  of  Mardi,  ei^^teen  hundred  and  four." 

"Sec  9.  To  entitle  the  plaintiff  to  recover,  it  shall  be  sufficient  for  him  to  show,  that,  at 
the  time  of  the  commencement  of  the  actbn  the  defenda^t  was  in  possession  of  the  pre- 
mises dafaned,  and  that  the^ilaintiff  had  such  right  to  the  possesrioA  fSb/tnai,  as  is  declared, 
by.tfais  act  to  be  sQfiMnt  to  maintdn  th0  •otkMu'* 
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absard  not  to  hold' it  to  be  miffioient  to  maintain  that  posseanonwhoi 
recoYered. 

Aa  to  the  tfiird  point  Here  the  inquiry  ariaes  what  is  the  mean* 
ing^  the  phrase  <<  better  title''  in  the  acts  of  assembly  referred  to. 
A  titl^  is  thus  defined  by  Lord  Coke,  1  Inat;  345:    ^Titulus  est 

{'usta  causa  possidendi  id  ^u&t  nostrum  est!'  Or^y  Blackstone, 
Uack.  Com.  YokiL  p.  195:  <<It  is  the  means  whereby  the  owner 
of  lands  hath  the  just  possession  of  his  property."^  What  this 
^  justa  causa''  or  <^  meisuia^'  is,  must,  in  all  countries,  depend  on  the 
law  of  the  country,  where  the  subjectof  the  title  is  situated*  United 
States  vs.  Crosbyi  7  Cranch,  115.  Clark  t^.  GrahaiHy  6  Wheat  567. 
Kerr  p$.  Devisees  of  Modn,  9  Wheat  563.  M^Cormick  et  al^vs. 
Sulliyan  et  aL  10  Wheat  192.  ,  The  ^justa  causa"  or  ^  means"  is 
nothing  more  than  tbiose  indicia  of  ownership  which  are  recognised 
by  the  laws  of  the  cotUItry  as  eyidence  of  right  Title  is  by  descent 
or  purchase^  'the  indicia,  of  the  former  is  heirshipy  of  the  latter  any 
of  diose  modes  of  acquiring  property  which.are  recognised  by  law» 
The  laws  of  Missotiri,  where  lies  the  property  in  diBpute,  recognise 
the  entry  or  location  of  land,  as  in  this  case^  to  be  a  mode  of  acquir- 
ing pttxperty,  and  an  evidence  of  right  in  the  locator  They  sdso 
recoj;;nise  a  patent  to  l)e  a  mode. of  acquiring  property,  and  sui  evi- 
dence of  right  We  have  then  an  indicium  of  ownership  in  Mor- 
gan Byme^  and^  an  indicium  of  ownership  in  John  Robertson,  Jr. : 
and  these  indicia  of  ownership  afe  considered  by  the  laws  of  Mis- 
souri such  evidence  of  right  as  will  enable  either  to  maintain  or 
defend  an  action  of  ejectment  Morgan  830110  had,  in  this  case>  the 
possession,  the  right  of  possession,  and  the  right  of  property,  which 
together  constitute  a  completely  good  title,  denommated  a  double 
right  <<  jus.duplicatum,"  or  ^  droit  droit"  Black*  Com.  voL  IL  p.  199. 
In  him  was  the  ^ juris  et  seisina  conjunctio"  which  consUtute  the 
title  completriy  le^,  or  a  perfect  title.  ^  Kent's  Com.  Lee.  65. 
'  It  may  be  adtmtted  that'a  patent  is*  considered  in  law  a  higher 
species  of  evidence  of  right,  but  that  can  avail  nothing  in  this  £ase, 
where  the  evidence  of  right  in  the  other  jrarty  is  sufficient  to  main- 
tain or  defend  the  action  of  ejectment  The  words  of  the  law  are 
not  ,^<agaiil8t  any  pnerson  not^  having  a  title  thereto,  proved  by  a 
higher  species  of  evidence,^'  but  <^  against  any  person  not  having  a 
better  title  thereto;'^  that  is,  an  indiciujn  of  ownership,  recognised 
by  the  law  <as  evidence  of  a  better  right  It  then  necessarily  follows, 
that  in  the  construction  of  the  words  ^better  title"  we  must  look 
not  at  the  species  of  evidence  of  the  title/  but  to  the  justness  of  the 
title. 

On  looking  into  the  titles  of  these  two  contending  claimants,  the 
patentee  and  the  locator,  we  find  they  both  have  the  same  origin: 
they  both  originate  in  the  relinquishment  made  by  Morgan  Byrne 
and  the  certificate  of  location  No.  448;  and  now,  which  of  the  two 
has  the  better  titlcj  or  more  just  tiUe  %o  the  land  located  under  the 
certificate,  Morgan  Byrne,  whose  land  was  reUnquishedy  or  John 
Robertson,  Jr.  whahad  no  interest  in  the  land  relinquished;  Bytoe, 
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who  was  ititer^rtedmand  made  the  location,or  RoberCaon,  Jr.^  who 
had  no  interest  Iherein,  was  no  party  to  it,  and  who  had  previoudy 
sold  and  comreyed  to  himyundej  whom  Byrne  clumed  the  land 
thus  relinquishedy  and  in  virtue  of  which  relinquishment  Byrne 
made  that  location?  Seeing  then  both  to  have  ^ose  evidences  of 
right  recognised  by- the  law  to  be  sufficient  to  maintain  or  defend 
an  ejectment,  the  justness  of  the  title  of  Robertson,  Jr.,  must  be  exa- 
mined. On  this  examination  it  will  be  found  that  Robertson,  Jr., 
shows  no  title  better  than  Byrne's;  and  Ming  in  this,  Broderick,  the 
assisrnee  of  Robertson,  Jr.,  cannot  recover  against,  the  tenant  and 
representatives  of  Byme« 

There  has  been  no  adjudication  by  the  Supreme  Court  of  Mis- 
souri, what  is  meant  by  the  words  <<  better  title.''  In  the  case  of 
the  administrators  of  Jan^  t^v.  Guemo,  4  Miss.  Rep.  458,  the  Court 
says,  <<  what  shall  be  considered  a  better  title,  the  act  does  not  define. 
It  surely  does  not  mean  4hat  the  bare  possession  of  the  defendant 
riiall  be  so  considered^  We  understand  then  that  the  meaning  of 
th^  act  is,  that,  when  the  plaintiff  produdes  a  confirmation  of  the 
land  to  himself,  he  has  madis  out  his  case,  and  will  be  entitled  to 
recover  unless  the  defendant  oah  show  a  better  tide.  What  in  all 
cases,  or  indeed  what  would  be  a  better  title  in  any  case,  need  not 
be  now  decided.'' 

Titles  are  legal  or  equitable,  predicated  on  that  distinction  known: 
m  many  of  the  states,  of  the  Union  between  law  and  equity.  The 
former  are  subjects  of  'examination  in  Courts  of  law,  and  the  latter 
in  Courts  of  equity.  In  those  states,  of  which  Missouri  is  one,  legal 
titles  are  the  subject  of  examination  in  Courts  of  law^  equitable  in 
Courts  of  equity,  whether  a  title  be  legal  or  equitable ;  that  is,  whe- 
ther it  be  the  subject  of  Examination  in  a  Court  of  law  or  equity: 
the  foundation  of  a  proceeding  in  one- Court  or  the  other  depends 
on  the  statute  of  the  state  where  the  tribunal  is  situated  in  which  the 
examination  or  proceeding  is  had.  Robinson  vs,  Campbell,  3  Wheat. 
212.  Society  for  the  propagation  of  the  gospel  vs.  Wheeler  et  aL 
2  Gallis.  105.  In  Missouri  tlie  title  of  Morgan  Byrne  is  the  subject 
of  examination,  and  the  foundation  of  a  proceeding  in  a  Court  of 
law.  It  is  a  title  on  which  an  ejectment,  which  by  (he  law  of  Mis- 
souri is  a  legal  proceeding,  may  be  maintained  or  defended,  and  is 
therefore  a  legal  title,  and  will  be  so  considered  in  the  Courts  of  the 
United  States,  Conformably  to  the  decision  in  Robinson  tv.  Camp- 
bell, 3  Wheat.  il2.  There  is  then  before  the  Court  in  these  cases 
a  legal  title  in  both  plaintiffs  and  defendant  in  error,  and  the  iniC[uiry 
again  recurs  wliSch  has  the  bettet  title  \  not  which  has  the  higher 
species  of  evidence  of  title,  but  which  in  pointof  justness  of  superior 
nfl^t  should  prevail.  What  has  already  been  said  shows  that  Byrne, 
who  owned  the  laad  in  New  Madrid,  relinquished  the  sftme  to. the 
United  States  and  made  the  location,  has  a  more  just  and  superior 
right,  in  other  words,  a  better  title,  to  the  land  located  than.  John 
Rbbertscm,  Jr.,  original  owner  of  the  land  in  New  Madrid,  who  sold 
the  same  to  Edward  Robertson,  Sr.,  under  whom  Byrne  claimed. 
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the  same,  who  had  no  agency  in4he  relinquishment,  no  interest  in 
the  land  relinquished,  and  no  right  to  the  land  located  by  Bj^me 
anterior  to  the  issuing  of  the  patent  In  other  words,  by  Byrne's 
act  the  land  in  dispute  was  severed  from  the  domain  of  the  United 
States,  and  by  hun  appropriated  with  the  consent  of  the  United 
Sttates,  by  him  purchased  for  a  good  and  valuable  consideration 
from  the.  United  States,  by  him  acquired  in  an  exchange  with  the 
UiHted  States.  He  gave  other  lapds  for  it  to  the  United  States. 
From  the  moment  of  the  location  it  became  his — the  United  States 
had  no  title  to  it  at  the  date  of  the  patent  See  act  of  C6ngress,  17 
Feb.  1815,  sec.  2,  proviso  2.  The  title  was  in  Byrne,  and  that  title 
was  such  as  enabled  Byrne  to  institute  in  the  Courts  of  law  of  Mis- 
souri an  action  of  ejectment;  and  it  is  submitted,  whether  under 
these  circumstances  it  can  be  said  that  the  title  of  John  Robertson, 
Jr.,  is  better  than  the  title  of  Morgan  Byrne:  whether  a  patent 
issuing  from  the  United  States  to  John  R%bertson,  Jr.,  for  Ismd  they 
had  previously  disposed  of,  can  prevail  against  Byrne,  to  whom  it 
was  so  disposed,  and  this  disposition-being  recognised  by  the  laws 
of  Missouri  as  a  title  on  which  to  maintain  an  ejectment  Our 
statute  requires  that  in  actions  of  ejectment  an  examination  be  made 
into  the  successive  gradations  of  title,  or  the  various  evidences  of 
title  to  land  in  a  contest  betrv'^een  two  persons  claiming  the  same  land, 
whenever  those  gradations  or  evidences  are  recognised  by  the  law 
as  legal  titles,  or  titles  on  which  an  ejectment  may  be  maintained 
or  defended.  This  is  all  that  is  insisted  on  in  these  cases.  It  is  not 
asked  to  maintain  or  defend  an  ejectment  on  an  equitable  title,  nor 
to  look  behind  the  patent  as  to  the  regularity  of  the  steps  from  the 
first  to  the  last  ending  with  the  issue  of  the  patent ;  but  to  ascertain 
who.  had  the  prior  legal  right,  that  right  on  which  an  ejectment 
might  be  maintained  or  defended.  The  plaintiffs  in  error  feel  con- 
fident that  on  such  examination  their  right  will  be  found  to  be  a 
legal  and  prior  right ;  being  legal,  it  £3  examinable  in  a  Court  of 
law,  is  the  foundation  of  a  legal  proceeding,  is  sufficient  to  maintain 
or  defend  an  action  of  ejectment ;  and,  being  prior  In  time,  is  more 
powerful  inlaw  and  right,  and  must  prevail  against  the  right  of  the 
defendant  in  error,  which,  though  legal,  is  posterior  in  time.  But 
if  it  should  be  said  that'the  patent  is  the  leg^  title,  and  the  location 
an  equitable  title,  yet  the  statute  of  Missouri  making  this  equitable 
title  examinable  in  a  Court  of  Law,  and  giving  it  that  dignity  which 
authorizes  an  action  of  ejectment  to  be  maintained  or  defended  on 
it,.the  Courts  0/  the  United  States  are  bound  to  give  it  the  same 
dignity;  and  when  they  find  it  possessing  the  effect  ascribed  to  it  by 
the  laws  of  Missouri,  to  give  to  it  the  like  preference  over  the  patent 
in  this  case,  that  the  Courts  of  Tennessee  and  die  Supreme  Court  of 
the  United  States,  following  those  Courts,  give  to  the  junior  patent 
founded  on  an  elder  entry  over:  an  elder  patent  founded  on  a  jonior 
entry.    Pqlk's  lessee  vs.  Wendall^  9  Cranch,  87. 

The  decision  of  the  Supreme  Court  of  the  United  Stalei^  that  a 
patent  is  a  title  firom  its  date,  and  conclusive  against  all  those  whose 
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rights  do  not  commence  previous  to  its  emanation,  7  Wheat  212, 
implies  that  there  may  be  rights  commencing  anterior  to  the  patent 
Is  there  a  right,  in  these  cases,  commencing  anterior  to  the  oate  b£ 
the  patent  ?  The  location  was  anterior,  and  gives  a  right  Is  this 
anterior  right  examinable  in  a  Court  of  law  ?* .  The  statute  of  Mis- 
souri makes  it  so  examinable;  and  being  so,  wbeni^ver  a  contest 
arises  between  a  patent  and  ui  anterior  location,  thisiocation,  whe- 
ther a  legal  or  an  equitable  right,  must  in  the  construction  of  the 
statute  of  Missouri,  have  its  effect ;  and,  if  of  a  merit  superior  to  ^ 
patent,  have  the  same  effect  it  would  have  in  a  Court  of  equity  and 
prevail  over  the  patent  Finley  t;^.  Williams  et  al.,  9  Cranch,  164. 
McArthur  vs.  Browder,  4  VHieat  488. 
•  If  the  preceding  views  be  correct,  the  general  and  first  four  special 
errors  are  well  assigned. 

As  to  the  fifth  special  error.  There  is  no  such  thing  known  to 
the  law  or  in  the  practice  of  the  law  in  the  Courts  of  Missouri,  as 
those  pleas  peculiar  to  an  executor  or  administrator  growing  out  of 
the  matter  of  assets.  In  Missouri  no.  execution  issues  agaln^  an 
executor  or  administrator  sued  as  such,  unless  specially  sued  for  a 
devastavit,  or  on  his  bond  as  such.  All  demands,  no  matter  of  what 
di^ty,  are  presented  to  the  Court  having  cognizance  over  the  ad- 
mmistration  of  estates,  by  whom  they  are  classed;  and  at  the  annual 
settlements  of  the  administrators  or  executors,  that  portion  of*  the 
assets  which  consists  of  money,  is  apportioned  among  the  creditors : 
and  thus  and  not  otherwise  are  demands,  whether  by  simple  con- 
tract, by  specialty  or  by  judgment,  against  an  estate  collected..  For 
all  defaults  on  the  ipoii  of  an  executor  or  administrator,  a  suggestion 
of  a  devastavit  is  made  and  trie<l  in  the  Court  having  cognizance 
of  the  administration  of  estates,  or  the  bond  of  the  executor  or  ad- 
ministrator is  put  in  suit  Judgments  predicated  on  th^  false  plead- 
ing of  the  executor  or  administrator,  as  techmcaUy  understood  in 
the  laws  of  England,  are  unknown  to  the  law  or  in  its  practice  in 
Missouri.  See  Revised  Code  of  Missouri  of  1835,  title  Adminis- 
tration. 

Coxe  for  the  defendant  in  error. — 

The  decbion  of  the  Circuit  Court  is  to  be  considered  correct,  until 
its  incorrectness  is  made  to  appear.  'This  was  so  held  by  this  Court 
in  the  case  of  Carroll  vs.  Peake,  1, Peters,  23.  Have  the  plaintiffs 
in  error  shown  that  there  was  error  in  the  decision  of  the  Circuit 
Court?  It  was  a  question  on  the  leRal  title  of  the  parties  in  the 
cause,  and  this  question  alone  was  decided  by  the  Court  The 
equitable  claims  of  those  who  alleged  they  were  justly  entitled  to.  the 
land  under  Robertson,  could  pot  be  taken  into  consideration  in  the 
action  on  the  law  side  of  the  Circuit  Court.  The  chancery  powers 
of  the  Court  could  have  been  invoked  by  the  defendants- in  another 
form  than  in  a  defence  to  ain  action  of  ejectment 

^  The  grant  and  patent  are  evidence  in  a  Court  of  law  of  the  mar< 
t^rs  recited  in  them.    The  grant,  legally  and  fully  executedi  was 
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<x>0|^p6iEent  evidence  of  the  matters  set  forth  in  it ;  and  as  none  other 
was  necessary,  it  was  in  effect  conclusive."  The  United  States  vi. 
Arredo];ido  et  al.,  6  Peters,  724.  No  &cts  behind  the  grant  can  be 
investigated.  11  Wheat  5S0.  A  patent  is  evidence  in  a  Court  of 
law  of  the  regularity  of  all  the  previousr  steps  to  it.  5  Wheat  293. 
7  Wheat  151.  The  Court  are  bound  to  presume  the  aots  of  com- 
missioners intrusted  by  laws  ,of  Congress  to  iiiquire  into  claims  to 
lands,  regular;  and  the  decisions  of  these  commissioners  are.  in 
Courts  of  law  binding  and  effectuaL  This  principle  was  decided  in 
the  caae  of  Ro6d  w.  Barbuid,  1  Peters,  668. 

The  defendant  in  error  supported  his  claim  to  the  lahd  by  a  patent 
issued  by  the  proper  authority.  The  patent  was  granted  on  the 
£Bucts  stated  in  the  records  of  the  lan'd  office,  an^  those  records  are 
evidence  of  the  proceedings  stated  in  thSm.  They  are  conclusive 
evidence.  This  was  fully  decided  by  this-  Court  in  the  case  pf  Gait 
vs.  Galloway  and  others,  4  Peters,  342.  This  Coiurt  then  said,  ^  As 
the  records  of  the  land  office  are  of  great  importance  to  the  country, 
and  are  kept  under  the  official  sanction  of  the  government,  their 
contents  must  always  be  considered,  and  tbey  are  always  received 
in  Courts  of  justice,  as  evidence  of  the  facts  stated:'' 

The  commissioner  of  the  land  office  was  empowered  by  the  act- 
of  C.>neress  to  investigate  the  facts  connected  with  every  application 
for  land,  in  consequence  of  the  injuries  ^sustained  by  the  earthquake ; 
and  he  was  to  adjudge  to  the  person  entitled,  after  such  investiga- 
tion, the  land  to  be  ^nted  by  the  United  States.  In  this  case,  Ro- 
bertson was  in  full  life  when  the  land  was  granted  and  patented  to 
him ;  and  he  conveyed  it  to  those  under  Whom  by  regula)r  convey- 
ances the  defendsint  in  error  holds.  In  a  Court  of  law  nothing  more 
was  necessary  than  the  exhibition  of  such  a  legal  title. 

Nor  could  the  plaintiflSi  in  error  derive  any  right  to  maintain  their 
title  under  the  provisions  of  the  law  of  Missouri  of  1835.  That  law 
can  have  no  operation  on  the  system  establishedf  by  the  United 
States'  for  the  sale  of  their  public  lands,  aiid  the  granting  of  titles 
theteto.  Against  trespassers,  the  law  of  Missouri  may  have  full 
effect;  and  a  holder  of  land  iri  Missouri  under  a  pre-emption  right, 
New  Madrid  location,  or  entry  with  the  register,  might  maintain  an 
ejectmtot  But  this  law  could  give  no  right  to  an  ejectment  under 
an  incohate  right  in  the  Courts  of  the  United  States,  against  a  patent 
issued  by  the  proper  officer  authorized  by  the  act  of  Congress  to 
grant  a  patent  The  states  of  the  United  States  cannot  make  by 
dieir  statutes  any  titles  or  claims  to  lands  by  certificates  of  entry 
which  are  inferior  to  a  patent,  of  equal  dignity  whh  a  patent 

Mr.  Justice  Catron  delivered  the  opinion  of  the  Court 
This  was  an  action  of  ejectment  by  Broderick  against  Bagnell, 
for  a  section  of  land  lying  in  Howard  county,  Missouri ;  and  Peter 
and  Luke  Byrne  were  admitted  to  come  in  and  defend,  under  the 
following  circumstances.  Morgan  Byrne  claimed  to  be  the  owner 
of  the  land,  and  he  was  first  adboiitted  a  co-defendant  with  BagnelL 
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B]rroe  died,  and  Margaret  Byme^  his  executrix,  was  admitted  as  a 
co-defendant  TBen  she  died^,  and  Peter  Bjrme  and  Luke  Byrne, 
executors  of  the  last  will  of  Morgan  Byrne,  were  admitted. 

The  judgment  below  is,  that  the  plaintiff  recover  the  land  and 
costs,  against  Carey  Bagnell  and  P.  and  L.  Bjrme,  6!xecutors  of  Mor- 
gan Byrne. 

It  is  assimed  for  error,  that  the  judgment  for  costs  against  Peter 
and  Li±e  Bjrme,  should  have  been  de  bonis  testatoris,  and  not  de 
bonis  propriis. 

illie  presumption  is,  that  the  judgment  of  the  Circuit  Court  is 
proper,  and  it  lies  on  the  plaintim  in  error  to  show  the  con-* 
traiy.  1  Peters,  23.  The  executors  of  Morgan  Byrne  ha^  no  in- 
terest' in  the  land  by  virtue  of  their  letters  testamentary,  but  c6uld 
well  h^fe  an  interest  by  the  will  of  their  testator.    On  no  other 

Sroimd  could  they  properly  have  heeti  permitted  to  come  in  and 
efend  in  the  character  of  executors.  Qn  this  ground,  therefore  j  we 
presume  they  were  admitted,;  and,  like  other  defendant^  in  eject- 
ment, having  failed  to  show  the  better  title,  the  recovery  was  proper ; 
and  costs  necessarily  followed  the  iudgment  de  bonis  propriis. 

The  plaintiff  BrOderick  claimed  by  virtue  of  a  patent  from  the 
United  States,  to  John  Robertson,  Jr.,  dated  June  17th,  1820*  and 
deeds  in  due  form  from  Robertson  and  others  to  himself,  proved 
Carey  in  possession  at  the  commencement  of  the  suit ;  and  here 
rested  his  case. 

To  show  that  the  better  title  had  been  in  Morgan  Byrne,  the  defend- 
ants produced  a  deed  dated  20th  May,  18t)9,  from  John  Robertson, 
Jr.,  to  Edward  Robertson,  Sn,  for  seven  hundred  and. fifty  arpens 
of  land  lying  in  Big  Prairie  township,  in  the  district  of  New  Ma-' 
drid,  adioining  the  lands  of  Sheckler  and  Cox ;  and  which  deed  au^ 
thorized  Ed  .  ard  Robert^pn  to  procure  a  patent  from  the  govern- 
ment By  different  conveyances  Morgan  Byrne  claimed  title  to  the 
750  arpehs  through  and  under  Edward  Robertson. 

The  land  lies  in  the  county  of  New  Madrid,  in  the  state  of 'Mi^ 
souri,  and  was  injured  by  the  earthquakes  of  December,  181 1.  To 
r^Ueve  the  inhabit^yits  who  had  sufiered  by  this  calamitv,  Congfesar 

Eassed  the  act  of  17ltf  February,  1815 ;  providing  that  those  whose 
inds  had  been  materially  injured,  should  be  aUthoriled  to  locate 
the  same  quantity  on  any  of  the  public  lands  in  the  Missouri  terri- 
tory, but  not  exceeding  in  any  case  $40  acres ;  on  which  being  done, 
the  title  to  the  land  injured  should  revert  to  the  United  States. 
•  The  recorder  of  land  titles  for  the  territory  of  Missouri  was  made 
the  judge,  ^Ho  ascertain  who  was  entitled  to  the  benefit  of  the  act, 
and  to  what  extent ;"  on  the  exanunation  of  the  evidences  of  claim  ^ 
as  compensation  for  which,  if  welt  founded,  he  was  directed  to  issue 
a  cexiincate  to  the  claimant.  This  certificate  having  issued,  and  a 
notice  of  loca:tion  having  been  filed  in  the  surveyor  general's  offiee, 
on  application  of  the  claimant*  the  surveyor  was  directed  to  survey 
the  land  selected,  and  to  return  a  plat  to  the  office  of  the  recorder 
af  land  titles,  together  with  a  notice  ia  writing,  designating  the  tract 
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located^  and  the  name  of  the  claimant  on  whose  behalf  the  locatiim 
and  survey  had  been  inade ;  which  plat  and  notice  it  was  the  duty 
of  the  recorder  to  record  in  his  office :  and  he  was  required  to  trans- 
mit a  report  of  the  claim  as  allowed,  together  with  the  location  by 
survey  to  the  commissioner  of  the  general  land  office ;  and  deliver 
to  the  clsomant  a  certificate  stating  the  circumstances  of  the  case, 
and  that  he  was  entitled  to  ar  patent  for  the  tract  designated.  The 
notice  of  location  made  by  th^  claimant  with  the^  surveyor  general 
is  no  part  of  the  evidence  on  which  the  general  land  office  acted; 
but  the  patent  issued  on  the  plat  and  certificate  of  the  surveyor,  re- 
lumed to  the  recorder's  office,  and  which  was  by  him  reported  to 
the  general  land  office. 

l^e  United  States  never  deemea  the  land  appropriated  trntil  the 
survey  was  returned,  for  the  reason  that  there  were  many  titles  «nd 
claims,  perfect  and  incipient,  emaiiating  from  the  provincial  govern- 
ments of  France  and  Spain,  and  others  from  the  United  States,  in 
the  land  district  where  the  New  Madrid  claims  were  subject  to  be 
located.  So  there  were  lead  mines  and  salt  springs  excluded  from 
entry.  Then,  again,  the  notice  of  entry  pnight  be  in  a  form  incon- 
sistent with  the  laws  of  the  United  States :  in  all  which  cases  no 
survey  could  be  made  in  conformity  to  it.  If  no  such  obiection 
existed  it  was  the  duty  of  the  surveyor  to  conform  to  the  election 
made  by  the  claimant,  having  the  location  certificate  from  the 
recorder.  Still  the  only  evidence  of  the  location  recognised  by  the 
government  as  an  appropriation  was  the  plat  and  certificate  jpf  the 
surveyor.  Such  is  the  information  obtained  from  the^  general  land 
office.  As  evidence  of  the  form  of  location,  and  practice  of  the 
office,  we  have  been  furnished  with  a  copy  of  the  plat  and  certifi- 
cates of  survey  on  which  the  patent  in  this  record  is  founded,  and 
which  is  annexed.  As  before  stated,  the  patent  to  John  Robertson, 
Jr.  is  deemed  to  have  been  issued  regularly ;  and  we  must  presume 
that  all  the  usual  incipient  steps  had  been  taken  before  the  title  was 
perfected.  5  Wheat.  !^93.  7  Wheat.  157.  6  Petqrs,  724.  727, 
728.  342.  And  of  coiurse,  that  the  certificate  of  surVgy  returned  by 
the  recorder^  was  in  the  name  of  John  Robertson,  Jr.  The  patent 
merged  the  location  certificate  on  which  the  survey  was  founded ; 
so  that  no  second  survey  could  be  made  by  virtue  of  the  certificate. 
Thus  fortified  stands  the  title  of  the  plaintiff  below. 

The  defendant  there  relied  upon  a  notice  of  entrv  filed  wim  tne 
surveyor  general  in  these  words :  "  Morgan  Byrne,  aS  the  legal  repre- 
sentative of  John  Robertson,  Jr.,  enters  six  hundred  and  forty  acres 
of  land,  by  virtue  of  a  New  Madrid  certificate,  issued  by  the  re- 
corder of  land  titles  for  the  territory  of  Missouri,  and  dated  St.  Louis, 
September,  1818,  and  numbered  448,  in  the  following  manner,  tb 
wit,  to  include  section  No.  32,  in  township  No.  50,  north  of  the  base 
line,  range  No.  15,  west  of  the  fifth  principal  meridian. 

^^  Si.  Louis,  Oct.  8M|  181S.  MoaoAN  Btrne.'' 
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Whidi  is  founded  on  the  foUowioff  certificate  c(  location: 

«  No.  448- 
^  Si.  Lauia,  Office  qf  the  Recorder  qf  Land  Titles^ 

<<  September,  1818. 
<<  I  certify  that  a  tract  of  six  hundred  and  forty  acres  of  land, 
situate,  Big  Prairie^  in  the  county  of ,  New  Madrid,  which  spears, 
from  the  books  of  this  office  to  be  owned  by  John  Robertson,  Jr., 
has  he^  materially  injured  by  earthquakes ;  and  that  in  conforn^ 
with  the  provisions  of  the  act  of  Congress,  of  the  17th  February, 
1815,  the  said  John  Robertson,  Jr.,  or  his  legal  representatiYes,  is 
entitU^  to  locate  six  hundred  and  forty  acres  of  land,  on  any  of  &e 
public  lands  of  the  territory  of  Missouri,  the  sale  of  which  is 
authorised  by  law.    Vide  Com'rs  Cer'e,  No.  1 126,  ext'd. 

^  FaxDXBicK  Patss.'^ 

This  is  obviously  the  foundation  of  the  survey  and  patent  to  JohQ 
Robertson,  Jr. ;  a  fact  iBidmitted;  but  it  is  insisted  that  Byrne  had 
the  better  tide  to  ttie  recorderV  certificate ;  that  it  issued  to  him  in 
feet  as  the  ^  legal  representative  of  John  Robertson,  Jr. ;''  and  that 
the  notice  of  entry  filed  with  the  surveyor  general,  vested  in  Byrne 
a  tide  of  a  character  on  which  he  could  have  maintained  an  eject- 
ment againist  Broderick ;  and  that,  conseqnentiy,  his  devisees  cotdd 
suocesfifully  defend  themselves*.  Tliat  they  cotdd,  if .  the  entry. Be 
the  better  title,  must  be  admitted. 

There  is  evidence  jn  this^  record,  tending  to  show  tl^tt  Morgan 
Byrne  miude  the  relinqmshment  of  the  New  Madrid  claim ;  but  the 
same  evidence,  (being  extracts  firom  the  records  of  the  recorder's 
office.)  show  that  the  location  certificate  was  granted  to  John  Robert- 
son, Jr.    They  are  as  follows: 


Wtrr.  or  ord.  of 

UlUWf. 

Sarrey. 

sssa 

Wbero 
■ttnatod. 

POM'B, 

Ink'B, 
Cult.  Ice. 

OpiBlOMOftiM 

rfconter^ 

Ify  17.8.  Corn's 
eer.  11S6. 

|ohliBob«toob,Jr. 

760 
•rpem. 

Big 

■cratE. 

i^liilof  ralmmrfuiwiiliof  ItiidtiiMtsmH^  bj  6tifliqcMike%  in  the  ltt»  oouitj  of 

Now  Ifadnd,  (pfwent)  itate  of  Umoxui,  undor  tbe  acit  of  CoogireM  of  17th  Fobnwt 
1S16. 


Loe'Beort. 

CUIiMatiof 
record. 

avuUty. 

Stenatioii. 

remark!. 

44S 

JohnBobortH 
■oo,Xr. 

640  woo. 

BSfPnirie. 

MorgM  B jrno^  lopl  npfwoBlatife. 

This  evidence,  taken  in  connexion  witii  the  deeds  to  Edward  Ro» 
bertson,  and  those  from  htm  and  others  to  Byme^it  is  insisted,  estft- 
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blish  the  better  equity  to  have  been  in  the  latter;  and  that  this 
equity  ean  be  made  available  for  the  defendants  in  the  Circuit  Court, 
by  force  of  the  act  of  the  legislature  of  Missouri,  which  proyidesy 
that  an  action  of  enactment  may  be  maintained  on  ^  a  New  Madrid 
location**' 

Our  opinion  \Bp  first,  that  the  location  referred  to  in  the  act,  iff  the 
plat  and  certificate  of  survey  returned' to  the  cecorder  of  land  titles; 
because,  by  the  laws  of  the  United  States,  this  is  deemed  the  first 
iippropriationof  the  land,and  the  legislature  of  Missouri  hc^no  power, 
md  it  made  the  attempt,  to  declare  the  notice  of  location  filed  with 
the  surveypr  general  an  appropriation  contrary  to  the  laws  of  the 
United  States.  The  survey  having  been  made  and  certified  to  the 
recorder  in  the  name  of  John  Robertson,  Jr.,  Byrne  had  no  title  that 
would  sustai^  an  ejectment  in  any  case ;  and  ofcourse,  those  t^laim- 
ing  under  him  cannot  successfully  defend  themselves  on  the  evi- 
dence they  adduced. 

But  secondly^  suppose  the  ptat  and  certificate  of  location  had 
been  made  and  returned  to  the  recorder  in .  the  name  of  Morgan 
Byrne ;  and  that  it  had  been  set  up  as  the  better  title  in  oppositioa 
to  the  patent  adduced  on  behalf  of  the  plaintiff  in  ejectment ;  still, 
wo  are  of  opinion  the  patent  would  have  been  the  better  legal  title. 
We  are  bound  to  presume  for  the  purposes  of  this  action,  that  all 

Eevious  steps  haa  been  taken  by  John  Robertson,  Jr.,  to  entitle 
msQlf  to  the  psltent,  and  that  he  had  die  superior  right  to  obttun  it, 
notwithstanding  ihe  claim  set  up  by  Byrne  ;  and  having  obtained 
tKe  patent,  Robertson  had  the  best  title,  (to  wit,  the  fee,)  known  to- 
a  Court  of  law. 

Congress  has  the  sole  power  to  declare  the  dignity  and  effect  of 
titles  emanating  ^m  the  United  States ;  and  the  whole  legi^atiou 
of  the  iJBderal  government,  in  reference  to  the  public  lands,^  de- 
clares the  patent  the  superior  and  conclu^ve  evidence  of  legal  title; 
ontQ  its  issuance,  the  fee  is  in  the  govemmei^,  which,  by  the  patent, 
passes  to  the  grantee ;  and  he  is  entitled  to  recover  the  possession  in 
ejectment. 

If  Byrne's  devisees  can  show  him  to  have  been  the  true  owner 
of  the  750  arpens  of  land,  telinqmshed  because  injured  by  earth-* 
quakes,  and  tiiat,  the  patent  issued  to  John  Robertson,  Jr.^by  mis- 
take ;  ttien  the  eqyky  side  of'  the  Circuit  Court^is  the  propev  rorum, 
and  a  bill  the  proper  remedy,  to  investigate  the  equities  of  the  par- 
tis. But  whether  any  equity  existed  ip  virtue  of  tfie  act  of  1815 ; 
and  if  so,  whether  it  was  adjudg[ed  between  the  parties  by  the 
recorder  of  land  titles ;  are  questions  oq  which  we  have  formed  no 
opihicm,  and  wish  to  be  understood  as  Qot.intitnating  any. 

We  have  been  referred  to  the  case  of  Ross  vs.  Barland,  1  Peters, 
603,  as  an  adjudication  involving  the  principles  in  this  case ;  we 
do  not  think  so.  In  that  there  were  conflicting  patents :  the  younger 
being  founded  on  sin  appropriation  of  the  specific  laiid,  by  an  entry 
in  the  Und  office  of  earner  date  than  the  senior  patent.  The  Court 
held  that  the  entry  and  junior  patent  could  be  givefi  in  evidence  in 
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connexion  as  one  titlci  so  as  to  overreach  the  elder  patent  The 
practice  of  giving  in  evidence  a  special  entry  in  aid  of  a  patent,  and 
dating  the  legal  title  Horn  the  date  of  the  entry,  is  familiat  in  some 
of  tfie  states,  and  especially  in  Tennessee ;  yet  the  entry  can  only 
come  in  aid  of  a  legal  titles  and  is  no  evidence  of  such  title  standing 
alone,  when  opposed  to  a  patent  for  the  same  land.  Where  the  title 
has  passed  out  of  the  United  States  by  conflicting  patents,  as  it  had 
in  the  case  in  6  Peters,  there  can  be  no  objection  to  the  practice 
adopted  by  the  Courts  of  Mississippi  to  give  effect  to  the  better 
right,  in  any  form  of  remedy  the  legislature  or  Courts  of  the  state 
may  prescribe. 

Nordo  we  doubt  the  power  of  the  states  to  pass  laws  authorizing 
purcluLsers  of  lands  from  the  United  States,  to  prosecute  actions  of 
ejectment,  upon  certificates  of  purchase,  against  trespassers  on  the 
lands  purchased;  but  we  deny  that  the  states  have  any  power  to 
declare  certificates  of  purchase  of  equal  dignity  with  a  patent. 
Congress  alone  can  give  them  such  effect^ 

For  the  several  reasons  stated,  we  have  no  doubt  the  judgment 
of  the  Circuit  C6urt  was  correct;  and  order  it  to  be  affirmed. 

In  the  cases  of  Sampson  against  Broderick,  and  M'Cunie  againlit 
ibe  same,  the  judgments  are  also  affirmed. 

Mf .  Justice  M^Leait  dissented. 

Being  opposed  to  the  decidon  of  the  Court  in  this  case,  I  will 
state,  as  shortly  as  I  can,  the  grounds  of  nty  dissent    I  am  induced, 
to  do  this  from  the  peculiar  circumstances  of  the  case. 

To  sustain  his  action  of  ejectment,  the  plaintiff,  in  the  Circuit 
Court,  gave  in  evidence  a  patent  to  John  Robertson,  Jr.^  which 
states  <<  that  he  had  deposited  in  the  general  land  office  a  certificate 
numbered  one  hundred  and  ninety-two,  of  the  recorder  of  land  titles 
at  St.  Louis,  Missouri ;  whereby  it  appears  that,  in  pursuance  of  an 
act  of  Congress,  passed  17  February,  1815,  entitled,  an  act  for  tb^ 
reUef  of  the  inhabitants  of  tlie  late  coimty  of  New  Madrid,  in  the 
Missouri  territory,  who  suffered  by  earthquakes,  the  said  John 
Robertson,  Jr.,  is  confirmed  in  his  claim  for  six  hundred  and  forty 
acres  . of  land,  being  survey  No.  2,810,  and  section  thirty-two,  of 
township  fifty,  north,  in  range  fifteen,  west  of  the  fifth  principal 
meridian  line,"  &c.  The  patent  bears  date  17th  Jime,  1820.  On 
the  16th  November,  1830,  the  patentee  conveyed  the  land  tq  Au- 
gustus H.  Evans.  And  on  the  7th  June,  1831,  Evans  conveyed  to 
Broderick,  the  lessor  of  the  plaintiff. 

The  defendants  first  gave  in  evidence,  a  confirmation  of  a  SpaniA 
claim  for  settlement  and  .cultivation  to  John  Robertson,  Jr.,  for  six 
hundred  and  forty  acres  of  land  in  the  Big  Prairie,  near  New 
Madrid.  The  entire  interest  in  this  right  was  conveyed  by  John 
Robertson,  Jr.,  to  Eklward  Robertson,  Sr.,  the  29th  May,  1829. 

On  the  30th  October,  1813,  Edward  Robertson,  Sr.,  conveyed 
three  hundred  arpens  of  tins  tract  of  land  to  Morgan  3yme.    And 
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^e  11th  of  September,  1816,  he  comreyed  to  Byrne  two  htmdied 
and  fifty  arpens  more  of  the  same  tract  On  the  29th  October,  1816, 
Robertson  conveyed  to  William  Shelby  two  hmidred  and  fifty  arpens 
of  the  same  tract  And  on  the  2d  December,  1816,  Shelby  con- 
veyed to  Levi  Grimes;  and  on  the  26th  February,  1817,  Grimes 
bonyeyed  to  Morgan  Bjrme. 

By  these  conveyances  Byrne  became  vested  with  the  entire  ori- 
ginal right  of  John  Robertson,  Jr^  to  the  tract  of  land,  as  above 
stated. 

Under  the  act  of  Congress  of  the  17th  February,  1815,  any  person 
owning  land  within  the  county  of  New  Madrid,  in.  the  Missouri 
territorjr,  which  had  been  injured  by  earthquakes,  had  the  right  to 
relinquish  the  same  to  the  United  States,  and  receive  a  certificate 
therefpr,  specifying  the  quantity  of  acres,  not  to  e;cceed  six  hundred 
and  forty,  which  he  was  authorized  to  locate  on  any  land  of  the 
United  States ;  and  x>n  such  location  being  made,  die  land  relin- 
quished became  absolutely  vested  in  the  United  States. 

Under  this  iaw  Byrne  relinquished  to  the  United  States  the  six 
hundred  and  forty  acres  in  the  Big  Prairie,  as  the  legal  representa- 
tive of  John  Robertson,  Jr.,  who  was  the  claimant  of  record  origi- 
nally. The  following^  is  a  cppy  of  the  certificate  of  lo<5afion  issued 
on  this  relinquishment  :^ 

No.  448.    St  Louis,  Office  of  the  Recorder  of  land  titles. 

September,  1818. 
,  I  certify  that  a  tract  of  six  hundred  and  fortv  acres  of  land  situate, 
Big  Praine,  in  the  county  of  New  Madrid,  which  appears  from  the 
books  of  this  office  to  be.owr^ed  by  John  Robertson,  Jr.,  has  been 
matarialiy  injured  by  earthquakes ;  and  that  in  confofriiity  with  the 
provisions  of  4ie  act  of  Coogress  of  the  17tlr  February^  Ipl^t  the 
sfei^  John  Robertson,  Jr.,  or  his  legal  represenlatives,  is  entitled  to 
loeate  six  hundred  and  forty  acres  of  land  on  any  of  the  public  lands 
of  the  territory  of  Missouri,  the  sale  of  which  is  authorise!!  by  law. 
[Signed.]  Fbjbdbbick  Bates. 

AM  on  the  8ih  <rf  October,  1&18,  Byrne  made  the  foQowiiq; 
locGition  :^ 

**  Morgan  Byrne,  as  Ae  legal  representative  of  John  Robertson, 
Jr.,  enters  six  hundred  and  forty  acres,  of  land,  by  virtue  of  a  New 
Madrid  certificate  issuied  by  the  recorder  of  land  titles  for  the  terri- 
tory of  Missouri,  and  dated  St  Louis,  September,  i818>  and  nun^ 
bered  448,  in  th^  following  manner,  to  wit :  to  include  section  No. 
thirty-two,  in  township  No.  fifty,  luirth  of  the  base  line^  range  No. 
fifteen  west  of  the  fifth  rincipal  meridian.^'  And  h^re  the  evidence 
of  the  defendants  closed^ 

On  this  state  of  &cts,  the  defendant^  counsel  moved  the  Court  to 
instruct  the  jiuy,  that  the  entry  or  New  Madrid^  locaticm,  made  by 
Morgan  Byrne  m  his  ow9  name,  's  proof  of  a  legal  title  ta  the  laod; 
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and  is  a  sufficient  defence  against  all  persons  who  do  not  show  a 
better  legal  title  to  the  same  land.  That  if  the  jury  believe  the 
patent,  a  copy  of  which  has  been  given  in  evidence  by  plaintiff,- 
issued  on  the  location  made  by  Morgan  Bjrrne,  the  patent  is  not 
such  title  as  will  avail  against  the  location. . 

The. revised  code  of  Missouri  of  18?5,  which  was  in  force  when 
this  action  was  commenced,  provides  that  a  New  Madrid  location 
shall  be  a  title  on  which  to  sustain  an  action  of  ejectment  against 
any  person  not  havfaig  a  better  title. 

The  defendant's  show,  by  deeds  of  conveyance  from  John  Ro=- 
bertson,  Jr.,  that  Morgan  Byme  had  a  full  and  clear  title  to  the 
640  acres  of  land  near  New  Madrid;  that  he  relinquished  said  land, ' 
tmder  the  act  of  Congress  of  1815,  to  the  United  States,  and  located 
the  section  of  land  now  in  controversy.  He  being  the  owner  of  the 
land,  as  the  legal  representative  of  John  Robertson,  Jr.,  was  the 
only  person  who  coUld  relinquish  it  to  the  United  States.  By  virtue 
of  this  relinquishment,  and  in  consideration  of  its  having  been  made, 
he,  received  the  certificate  which  authorised  him  to  locate  the  same 
number  of  acres  of  any  part  of  the  public  land  which  had  been 
oipfered  for  sale. 

It  appears  that  upder  the  law  of  1815,  the  New  Madrid  claimant 
had  to  show  a  confirmation  of  the  land  claiihed  by  him  on  the 

Sublic  records  in  the  name  of  the  first  claimant,  and  to  shoV  a 
erivative  title  to  himself,  before  he  was  permitted  to  relinquish  it 
to  the  government.  And  in  the  present  instance,  John  Robertson, 
Jr.,  being  the  original  confirmee  of  the  title,  the  record  was  produced 
establishing  the  fact ;  and  Bjrme  then  proved,  by  an  exhibition  of 
his  deeds,  fiiat  Robertson  had  parted  with  all  his  right  in  the  pre- 
mises, and  that  he  was  his  legal  representative.  It  was  in  this 
capaci^  that  the  relinquishment  .was  made,  and  the  certificate  of 
location  was  issued.  And  he  made  the'location  of  the  Isind  in  con- 
troversy, in  the  same  (sharacter. 

In  tlus  view  of  the  caise  there  can  be  no  doubt  that  Byroe  or  his 
assignee  has  the  title  to  the  land.  And  tfiat  there  is  possesion 
under  this  title  is  shown  by  the  fact  that  the  action  of  ejectment 
was  commenced  by  the  lessor  of  the  plaintiff,  to  obtain  -the  pos- 
session. 

It  appears  that  the  patent  was  issued  to  Jx)hn  Robertson,  Jr.,  im- 
properlyj  as  in  1809  he  conveyed  all  his  interest  in  the  land  relin- 
quished. Before  the  enianation  of  tlie  patent,  he  had  not  a  shadow 
of  title,  either  equitable  or  l6gal,  to  the  land  in  dispute.  And  the 
patent'  must  have  been  fraudulently  obtained  by  him,  on  .the  pre- 
sentatior  tSf  the  certificate  of  location  made  by  Byrne.  'Die  evidence 
on  this  point  is  too  clear  to  be  controvortea.  It  is  established  by 
deeds  executed  in  the  most  solemn  form,  and  bv  records  which  con- 
tain the  highest  verity.  The  inference  of  the  naud  is  as  irreristible 
as  are  the  &cts  from  which  it  is  inferred. 

The  proof  of  Byrne's  title  is  irrefragabte ;  and  it  is  equally  dear 
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Vie  11th  of  September,  1816,  he  comreyed  to  Bjrrne-  two  htmdred 
and  fifty  arpens  more  of  the  same  tract  On  the  29th  October,  1816, 
Robertson  conveyed  to  William  Shelby  two  himdred  and  fifty  arpens 
of  Ae  same  tract  And  on  the  2d  December,  1816,  Shelby  con- 
veyed to  Levi  Grimes;  and  on  the  «6th  February,  1817,  Grimes 
bonyeyed  to  Morgan  Byrne. 

Ey  these  conveyances  Byrne  became  vested  with  the  entire  ori- 
ginal right  of  John  Robertson,  Jr.,  to  the  tract  of  land,  as  above 
stated. 

.  Under  the  act  of  Congress  of  the  1 7th  February,  1815,  any  person 
owning  land  within  the  county  of  New  Madrid,  in.  the  Missouri 
territory,  which  had  been  injured  by  earthquakes,  had  the  right  to 
relinquish  the  same  to  the  United  States,  and  receive  a  certificate 
therefpr,  specifying  the  quantity  of  acres,  not  to  exceed  six  hundred 
and  forty,  which  he  was  authorized  to  locate  on  any  knd  of  the 
United  States ;  and  jon  such  location  being  made,  die  land  relin- 
quished becapie  absolutely  vested  in  the  United  States. 

Under  thisiaw  Byrne  relinquished  to  the  United  States  the  six 
hundred  and  forty  acres  in  the  Big  Prairie,  as  the  legal  representa- 
tive of  John  Robertson,  Jr.,  who  was  the  claimant  of  record  origi- 
nally. The  foUowing^is  a  cppy  of  the  certificate  of  location  issued 
on  this  relinquishment : — 

No.  448.    St  Louis,  Office  of  the  Recorder  of  land  titles. 

September,  1818. 
,  I  certify  that  a  tract  of  six  hundred  and  forty  acres  of  land  situate, 
Big  Praine,  in  the  county  of  New  Madrid,  which  appears  from  the 
boob  of  this  office  to  be  owi^ed  by  John  Robertson,  .Jr.,  has  been 
mitarially  injured  by  earthquakes ;  and  that  in  confofriiity  with  the 
provisions  of  4ie  act  of  Congress  of  the  17tlr  February,  1,815,  the 
sd^  John  Robertson,  Jr.,  or  his  legal  representatives,  is  entifled  to 
locate  six  hundred  and  forty  acres  of  land  on  any  of  the  public  lands 
of  the  territory  of  Missouri,  the  sale  of  which  is  authorises  by  law. 
[Signed.]  Fbjbdbbick  Bates. 

AM  on  the  8th  <rf  October,  1&18,  Byrne  made  the  following 
location:— > 

^  Morgan  Byrne,  as  Ae  legal  representative  of  John  Robertson, 
Jr.,  enters  six  hundred  and  forty  aotiea  of  land,  by  virtue  of  a  New 
Madrid  certificate  issuied  by  the  recorder  of  land  titles  for  the  terri- 
tory of  Missouri,  and  dated  St  Louis,  September,  i818>  and  num- 
bered 448,  in  th^  following  manner,  to  wit :  to  include  section  No. 
thirty-two,  in  township  No.  fifty,  mMii  of  the  base  line^  range  No. 
fifteen  west  of  the  fifth  rindpal  meridian.?'  And  here  the  evidence 
of  the  defendants  closed^ 

On  thid  state  offsets^  the  defendant^  counsel  moved  the  Court  ta 
instruct  the  jury,  that  the  entry  or  New  Madrid^  location,  made  bjr 
Morgan  Byrne  m  his  ow9  name,  's  proof  of  a  legal  title  ta  the  lao^ 
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and  is  a  sufficient  defence  against  all  persons  who  do  not  show  a 
better  legal  title  to  the  same  land.  That  if  the  jury  believe  the 
patent,  a  copy  of  which  has  been  given  in  evidenjce  by  plaintiff, 
issued  on  the  location  made  by  Morgan  Bjrrne,  the  patent  is  not 
such  title  as  will  avail  against  the  location. . 

The .  revised  code  of  Missouri  of  18?5,  which  was  in  force  when 
this  action  was  commenced,  provides  that  a  New  Madrid  location 
shall  be  a  title  on  which  to  sustain  an  action  of  ejectment  against 
any  person  not  havmg  a  better  title. 

The  defendant's  show,  by  deeds  of  conveyance  from  John  Ro^ 
bertson,  Jr.,  that  Morgan  Byrne  had  a  full  and  dear  title  to  the 
640  acres  of  land  near  New  Madrid;  that  he  relinquished  said  land, ' 
tinder  the  act  of  Congress  of  1815,  to  the  United  States,  and  located 
the  section  of  land  now  in  controversy.  He  being  the  owner  of  the 
land,  as  the  legal  representative  of  John  Robertson,  Jr.,  was  the 
only  person  who  coidd  relinquish  it  to  the  United  States.  By  virtue 
of  tfus  relinquishment,  and  in  consideration  of  its  having  been  made, 
he.  received  the  certificate  which  authorised  him  to  locate  the  same 
number  of  acres  of  any  part  of  the  public  land  which  had  been 
oipfered  for  sale. 

It  appears  that  u^der  the  law  of  1815,  the  New  Madrid  claimant 
•  had  to  show  a  confirmation  of  the  land  claiihed  by  him  on  the 

Sublic  records  in  the  name  of  the  first  claimant,  and  to  shoV  a 
erivative  title  to  himself,  before  he  was  permitted  to  relinquish  it 
to  the  government.  And  in  the  present  instance,  John  Robertson, 
Jr.,  being  the  original  confirmee  of  the  title,  the  record  was  produced 
establishmg  the  fact ;  and  -Byrne  then  proved,  by  an  exhibition  of 
his  deeds,  that  Robertson  had  parted  with  all  his  right  in  the  pre- 
mises, and  that  he  was  his  legal  representative.  It  was  in  this 
capaci^  that  the  relinquishment  .was  made,  and  the  certificate  of 
location  was  issued.  And  he  made  the'location  ot  the  land  in  con- 
troversy, in  the  same  character. 

In  tlus  view  of  the  caise  there  can  be  no  doubt  that  Byroe  or  his 
assignee  has  the  title  to  the  land.  And  that  there  is  possession 
under  this  title  is  shown  by  the  fact  that  the  actionof  ejectment 
was  commenced  by  the  lessor  of  the  plaintiff,  to  obtain  -the  pos- 
session. 

It  appears  that  the  patent  was  issued  to  Jx)hn  Robertson,  Jr.,  im- 
properly j  as  in  1809  he  conveyed  all  his  interest  in  the  land  relin- 
quished. Before  the  enianation  of  tlie  patent,  he  had  not  a  shadow 
of  title,  either  equitable  or  legal,  to  the  land  in  dispute.  And  the 
patent'  must  have  been  fraudulently  obtained  by  him,  on  the  pre- 
sentatior  t{  the  certificate  of  location  made  bv  Byrne.  The  evidence 
on  this  point  is  too  clear  to  be  controvortea.  It  is  established  by 
deeds  executed  in  the  most  solemn  form,  and  bv  records  which  con- 
tain the  highest  verity.  The  inference  of  the  naud  is  as  irreristible 
as  are  the  £su^ts  from  which  it  is  inferred. 
The  proof  of  Byrne's  title  is  irrefin^g;abte ;  and  it  is  equally  dear 
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that  Robertson  had  no  title  to  the  land,  until  he  fraudulently  ob- 
tained the  patent.  Having  no  shadow  of  right,  he  could  obtain  the 
patent  in  his  own  nam^  by  no  other  than  fi^udulent  means.  And  - 
no  Court  which  could  feel  itself  authorised  to  look  behind  the  patent, 
could  hesitate  to  pronounce  the  title  of  Byrne  valid  againa^  the 
patentee,  who  has  sought  to  cover  his  fraud  by  this  legal  instrummit. 

And  the  question  here  arises,^  whether,  under  the  Missouri  statute, 
the  Circuit  Court  ought  not  to  have  instructed  the  jury,  that  under 
the  deeds  and  records  given  in  evidence,  Byrne's  was  the-  better 
title.    I  cannot  doubt  that  this  instruction  should  have  been  given. 

The  statute  makes  the  location  a  legal  title  for  the  purposes  of  the 
action  of  ejectment  And  if  it  be  a  good  title,  on  which  to  bring  an 
>eiectment,it  must  be  equally  effectual  in  the  defence  of  such  an  action. 
This  title,  the  statute  declares,  shall  prevail  agednst  any  person  who 
has  not  the  better  title. 

And  what  kind  of  a  title  is  tliis  better  title.  Surelv  it  is  a  title 
that  under  the  faqts  and  circumstances  of  the  case  ought  to  prevail 
against  that  to  which  it  is  opposed. 

It  is  urged  that  this  better  title  must  mean  a  better  title  than 
others  of  the  same  class ;  but  that  it  can  never  be  considered  abetter 
title  again^  a  patent  And  why  may  it  not  be  consideriid  a  better 
title  against  the  patent? 

The  title  set  up  in  the  defence  derives  its  validity  from  laws 
of  the  United  States,  as  entirely  as  the  patent  The  question  then 
is,  which  is  the  better  title  of  the  two,  both  originating  from  the 
same  sovereignty?  The  statiite  of  Missouri  does  nothing  more  than 
declare  that  a  Court  of  law  may  dp  in  an  action  o(  ejectment,  what 
no  one  doubts  would  be  competent  for  a  Court  of  chancery  to  do. 

And  Q^y  not  the  legislature  do  this?  It  does  not  originate  a  title, 
under  any  pretence  of  state  sovereignty,  which  is  to  operate  against 
a  patent  nrom  the  United  States;  but  it  gives  to  a  Court  of  law,  pow- 
ers in  the  action  of  ejectment,  which  in  some  other  states  are  exer- 
cised only  by  a  Court  of  chancery.  This  has  always  been  the 
rule  in  Pennsylvania,  and  in  other  states  which  have  no  Court  of 
chancery. 

Technically,  a  location  is  an  inchoate  legal  title.  But,  out  of  this 
class  of  titles  a  new  rule  of  equity  grew  up,  by  the  practice  of  the 
Courts  of  Kentucky.  And  this  rule  is  not  in  conformity  with  the 
long  established  principles  of  a  Court  of  equity. 

As  between  conflicting  entries,  the  doctrine  of  notice  is  utterly 
discarded.  The  entry  must  be  a  legal  one,  by  embracing  all  the 
substantial  requisites  of  the  law,  or  a  subsequent  entry  may  be  made 
on  the  same  land,  though  the  locator  have  foil  knowledge  of  the 
first  entry. 

This  forms  an  anomaly  in  the  history  of  equity  jurisdiction*    It 
authorizes  A  Court  of  equity  to  give  effect  to  that  which  is,  in  its^, 
strictty  a  legal  right. 
Fmeip]0B  growing  out  of  this  pecolialr  system  lutve  h0en  acted 
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on  firom  necMdty,  by  the  Coims  of  the  United  States;  but  they 
haYO  not  been  regarded  as  appropriate  to  an  equitable  jurisdktion 
in  other  cases. 

Had  the  Courts  of  Kentucky  acted  upon  entries  as  legal  titles^ 
whether  under  their  own  rules,  or  bv  virtue  of  statutory  provisions^ 
the  Courts  of  the  United  States  would  have  adopted  the  same  mode 
of  proceedings  In  the  slate  of  Tennessee/  a  junior  patent  under 
the  first  entry  will  overreach  an  elder  patent,  under  a  junior  con- 
flicting entry.  This,  in  Kentucky,  would  be  the  exercise  of  an 
equitable  jurisdiction.  In  Missouri,  under  the  statute,  it  would  be 
examinable  at  law. 

It  is  said,  the  patent  merges  the  location.  This,  under  the  Ken- 
tuckjr  system  is  true ;  but,  where  the  patent  has  been  issued,  through 
4  mistake. or  fraud,  to  an  individual  who  was  not  entitled  to  it;  a 
Court  of  equity  will  control  the  right  of  the  patentee,  by  compellmg 
him  to  convey  to  the  person  who  has  the  better  right. 

And  why  may  not  a  Court  of  law  protect  this  better  rig^t  The 
right  may  be  investigated  as  fully,  and  considering  the  nature  of  die 
-rights  under  4he  Missouri  statute,  as  safely  in  a  Couf  t  of  law  .as  in 
a  Court  of  chancery.  But  this,  with  the  Cpurt,^is  not  a  question  of 
policy.  It  is  atme  of  evidence  and  of  property  adopted  by  the 
state  of  Missouri,  and  our  whole  course  of  adjudications  requires 
us  to  regeerd  it  There  is  therefore  no  more  violation  of  principle 
in  examining  the  title  of  Byrne  ai  law,  then  in  equity.  The  result 
>  is  substantiaJlv  the  same  in  both  modes ;  as  the  tiUe  of  Byrne  must 
be  protected  from  the  fraud  by  which  it  has  .been  attempted  to  be 
overreached  and  subverted. 

Judging  from  the  evidence  of  this  case,  I  have  never  seen  a 
grosser  act  of  fraud  than  the  obtainment  of  this  patent  by  Robert- 
son ;  eleven  years  after*  he  had  conveyed  every  vestige  of  right  in 
the  land  which  was  relinquished  as  the  consideration  to  the  United 
States  for  the  location  in  controversy. 

It  was  stated  in  the  argument  that  Byrne  made  the  location,  but 
took  no  step  subsequently  to  perfect  the  title.  That  Robertson  had 
the  survey  executed  and  returned.  This  is  an  argument  against  the 
record.  By  the  certificate  which  authorized  the  location  it  was 
required  to  be  located  on  land,  "  the  sale  of  which  is  authorized  by 
law.''  And  no  land  is  authorized  by  law  to  be  sold,  except  such  as 
has  been  surveyed  by  the  oflScers  of  the  United  States.  The  loca- 
tion in  question  was  made  on  a  sedtion  designated  by  its  number, 
township,  and  range,  and  which  of  course  haa  been  surveyed. 

As  Robertson's  name  was  inserted  in  the  location  agre.eably  to 
the  forms  used,  he  being  the  original  claimant  on  record,  of  the  New 
Madrid  tract  relinquished,  he  vl^  enabled  %q  practise  an  imposition 
and  fraud  on  the  commissioner  of  the  general  land  office,  ana  obtain 
the  patent       » 

It  is  a  well  settled  principle,  that  firaud  may  be  investigated  as* 
well  at  law  as  in  chancery;  and  I  am  strongly  inclined  to  think  if 
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this  firaud  had  been  brought  before  the  Court  and  jmy,  independent 
of  the  statute  of  Missouri,  they  must  haye  determined  that  it  viti-t 
ated  the  patent 

Can  any  one  look  at  these  two  titles,  that  of  Byrne  having  been 
obtained  by  a  fair  purchase,  relinquishment,  and  location ;  and  that 
of  Robertson  by  fraudulently  obtaining  the  patent,  and  hesitate 
ill- deciding  which  is  the  better  title.  And  it  appears  to  me  that  the 
statute  of  Missouri  in  providing  that  such  a  location  shall  be  a  title, 
on  which  an  actidn  of  ejectment  may  be  sustained,  covers  the  whole 
case;  and  enables  the  Court  and  jury  to  determine  which  is  the 
better  title. 

In  tl^e  case  of 'Sims'  lessee  t^.  Irvine,  3  Dallas  457,  this  Court 
fllfliy,  ^  in  Pennsylvania,  where  the  consideration  has  been  paid,  a 
survey,  though  unaccompanied  by  a  patent  gives  a  legal  right  of 
.  entry,  which  is  sufficient  in  ejectment**  Why  they  have  been  ad- 
judged to  give  such  right;  whether  from  a  defect  of  chancery  powr 
ers^  or  for  other  reasons  of  policy  or  justice  is  not  now  material 
The  right  once  having  become  an  established  legal  right,  and  having 
incorporated  itself,  as  such,  with  property  and  tenures;  It  remains  a 
legal  right  notwithstanding  any  new  distribution  of  judicial  powers, 
ami  must  be  regarded  by  the  common  law  Courts  of  the  United 
States,  in  Pennsylvania,  as  a  rule  of  decision. 

And  in  the  case  of  Ross  t^^.  Doe  on  the  demise  of  Barland  et  al. 
I  Peters,  664,  this  Court  say,'  <<  for  .the  plaintiff  it  is  argued,  that  the 
'state  Court  erred  in  deciding  that  the  elder  grant  should  not  prevail 
in  the  action  of  ejectment.*' 

The  qiiestion  in  this  case  was  between  a  claimant  under  a  patent 
of  the  United  States,  and  one  who  claimed  the  same  land  imder  a 
donation  certificate,  given  by  commissioners.  The  question  was 
identically  the  same,  in  principle,  as  in  the  case  under  consideration. 

And  this  Court  decided,  "  where  by  the  established  practice  of 
Courts  in  particular  states,  the  Courts  in  actions  of  ejectment  look 
bfsyond  the  grant,  and  examine  the  progressive  stages  of  the  title 
from  its  incipient  state  until  its  consiunmation ;  such  a  practice  will 
form  the  law  of  cases  decided  under  the  same,  in'these  states :  and 
the  Supreme  Court  of  the  United  States  regard  tholse  nUes  of  deci- 
sion in  cases  brought  up  from  such  states,  provided  that  m  so  doing, 
they  do  not  suffer'the  provisions  of  any  statute  of  the  United  States 
to  be  violated.  Under  (he  act  of  Congress,  (^  March  3, 1803,  such 
lands  only  were  authorized  to  be  offered  for  sale  as  had  not  been 
appropriated  by  the  previous  sections  of  the  law,  and  certificates 
granted  by  the  commissioners  in  pursuance  thereof.  A  right,  there- 
fore, to  a  particular  tract  of  land  derived  from  a  donation  certificate, 
given  Onder  that  law,  is  superior  to  the  title  of  any  one  who  PW- 
chased  the  same  land  at  the  public  sales.''  This  was  the  rule  in 
ejectment  cases  in  the  State  of  Mississippi,  from  whence  this  cause 
was  brought 

This  decision  was  given  in  1828 ;  the  one  cited  from  Dallas  was 
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made  in  1799;  and  the  rule  laid  down  in  these  cases  has  not  been 
questioned  by  any  other  adjudieation  of  this  Court  Other  deci- 
sions might  be  referred  to  of  the  same  import,  but  it  is  deemed  to 
be  unnecessary. 

I  will,  however,  notice  a  case  decided  at  the  present  term,  which, 
in  my  judgment,  in  principle,  has  a  strong  apiuication  to  the  ques- 
tion uiMler  conskleration.  By  a  statute  of  Kentucky  it  is  provided 
that  **  any  person  having  both  the  lesal  title,  and  possession  of  land, 
may  insutute  a  suit  against  any  other  person  setting,  up  a  claim 
thereto ;  and  if  the  complainant  shall  be  able  to  establish  his  title  to 
such  land,  the  defendant  shall  be  decreed  to  release  his  claim  thereto, 
and  to  pay  the  complainant  his  costs,''  &c.  Now  here  is  a  statute 
which  creates  an  equity,  or  rule  or  proceeding  in  a  Court  of  chan- 
cery;  which,  in  the  case  of  Clark  t^.  Smith  hs^  been  very  properly 
recognized  as  a  rule  of  proceeding  in  this  Court 

Now  the  statute  of  Missouri  created  a  legal  right,  or  rule  of  pro- 
ceeding in  the  action  of  ejectment  And  if  the  Kentucky  statute 
can  give  the  rule  of  proceeding  to  this  Court,  in  chancery,  why  may 
not  die  Missouri  statute  do  the  same  thing  at  law. 

In  the  state  of  Illinois,  by  statute,  a  certificate  of  the  register  of 
the  land  office  of  the  United  States  of  an  entry  of  land,  is  made  a 
good  title  on  which  to  sustain  an  action  of  ejectment:  and  the  Su- 
preme Court  of  that  state  has  long  since  settled  the  rule,  that  such 
a  title  may  be  held  good  against  a  patent  wrongfully  or  fraudulent- 
ly obtained  In  the  sate  of  Alabcuna  there  is  a  similar  la^,  and 
it  has  received,  by  the  Supreme  Court  of  that  state,  the  same  con- 
struction. 

The  idea,  that  if  a  state  can  pass  a  law  authorising  an  action  of 
ejectment  on  a  certificate  of  the  register,  and  that  if  this  certificate. 
Under  any  "circumstances  should  be  held  the  better  title,  against  a 
patent  wrongfiilly  issued  would  endanger  the  public  hmds ;  is  so 
novel  fmd  so  unrounded  that  I  must  notice  it.  Had  not  such  an  ar- 
gument been  advanced,  I  should  have  supposed  that  two  things  so 
wholly  disconnected  as  this  premiss  and  conclusion  could  never  be 
associated  ki  the  mind  of  any  one. 

How  is  the  public  lands  endangerel  by  the  establishment  of  this 
rule? 

The  certificate  aswell  as  the  patent  emanate  from  the'federal  go- 
vembent.  Now  if  the  patent  through  mistake  or  fraud  has  been 
issued  wrongfully,  no  one  doubts  that  a  Court  of  chancery  may  pro- 
tect the  right,  in  such  a  case,  o^  the  certificate  holdet* .  llie  state  of 
Illinois  says,  this  may  be  done  at  law,  and  this  i^  the  whole  matter. 
If  there  be  danger  to  the  public  lands  in  this,  it  is  not  only  a  modem 
discovery :  but  to  guard  effectually  against  the  danger,  the  states 
must  abolish  their  Courts  of  chancery,  or  restrict  jthem  under  all 
circumstances  firom  questioning  the  right  of  the  patentee.  If  the 
state  Courts  cannot  try  these  cases  between  tlieir  own  citizens  and 
under  their  own  laws,  where  are  they  to  be  tried?  All  who  claim 
under  a  patent  are  entitled  to  the  same  rights  as  the  patentee. 

Vol.  Xm.— 2  Q  58 
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Mr.  Justioe  M'Eivlbt  concurred  in  opinion  with  Mr.  Jostioe 

M'LXAK. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Mis- 
souri, and  was  argued  hy  counsel  On  conmderation  whereof,  it  is 
ordered  and  adjudged  by  this  Court  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,and  the  same  is  hereby,affirmed  with 


NOTE. 

No.  199.  Office  of  the  recorder  of  land  tides. 
St.  liouis,  March  9, 182a 
I  certifyythat  in  pursuance  of  the  act  of  Conffress,  passed  the  17th 
day  (rf  Felnruary,  1815,  a  location  certificate,  No.  448,  issued  from 
Ads  office  in  fiiYOur  of  John  Robertson,  Jr.,  or  his  legal  representa* 
tires,  for  six  hundred  and  fortv  acres  of  land ;  that  a  location  has 
been  nuule,  as  appears  by  the  plat  of  survey  herewith^  and  that  the 
said  Jphn  Robertson,  Jr.,  or  his  legal  representatives,  is  entided  to 
a  patent  for  the  said  tract,  containing,  according  to  said  location,  six 
hundred  and  fortv  acres  of  land,  being  section  No.  39,  in  township 
Nq.  50,  north  of  base  line— range  No.  15  west  of  5th  principid 
meridian.    No.  of  survey,  2,810.  ^axnsmicK  JSatbs. 

Township  No.  50,  North  of  the  Base  line.  Range  No.  15,  West 
fifih  princip&l  meridian. 

79  50 

Surveyors'  Office,  St  Lioois. 
January  15, 1890. 
I  certify  thait>  section  No.  3d,  in  towndiip 
No.  50,  north  of  the  base  line,  range  No.  15, 
west  of  the  5th  princq>al  meridUan,  was  lo* 
cated  on  the  8th  day  of  October,  1818,  for 
John  Robertson,  Jr.,  or  his  legal  representa- 


No.  448. 

John  Robertson,  Jr. 

Section  32. 

640. 


tives,  by  virtue  of  No.  448,  dated  September,  1818,  isBued  by  die 
fecoiderof  land  titles  for  the  Missouri  territory,  to  said  John  Robert- 
son, Jr.,  0£  his  legal  representatives,  for  six  hundred  and  forty  acres 
of  land,  in  conformity  with  die  provisions  of  the  act  of  Congress  of 
die  17th  February,  1815,  for  the  relief  of  suflferers  by  earthquakes 
in  the  late  county  of  New  Madrid.  Wm.  Rscrom: 

To  Frederick  Bates,  Esq.,  Recorder  of  land  tides  for  the  Missouri 
Territory. 
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A  •cMe  eumot  be  faroog^  by  writ  of  onor  firom  a  Cirenh  Covt  of  tho  United  Stafteiy  iqKNi 
an  agreed  ftBtMneiit  of  fitfta. 

The  ndea  of  Uie  SupMrne  Comt  requiie  that  the  Mk  of  the  Ciieoit  Covt  to  which  any 
writ  of  enorihaU  be  directed,  may  make  vetam  of  the  MUDel>y  annwring  a  tree  coprof 
the  record  and  of  all  the  proceedings  in  ^  canie,  under  hie  hand  andtfiaeeal  of  the 
Conrt  The  Court  will  not,  according  to  the  thirty-fint  ruk^  hear  any  cauae  without  a 
complete  copy  of  the  record  hanng  bem  brought  upw 

THIS  case  came  tip  from  the  Circuit  Court  of  the  United  States 
for  the  eastern  district  of  Louisdiana. 

In  that  Court  a  statement  of  the  case  had  been  made  by  the  plain- 
tiff, and  the  counsel  for  the  defendants,  upon  which  the  Court  gave 
a  judgment  for  the  defendants.  The  plaintiff  petitioned  the  Circuit 
Court  for  a  writ  of  error  to  the  Supreme  Court,  and  the  same  was 
allowed.  The  record  as  sent  up  trom  the  Circuit  Comt  contained 
nothing  but  the  agreed  statement  of  facts,  the  judgment  of  the  Cir- 
cuit Court  on  these  fiicts,  and  the  petition  of  the  defendant  for  a  writ 
of  error ;  together  with  an  allowance  of  it  by  the  Circuit  Court  in 
December,  1838. 

The  case  was  submitted  to  the  Court,  without  argument 

Mr.  Justice  Watk'b  delivered  the  opinion  of  the  Court. 

This  case  has  been  brought  to  this  Court  on  an  agreed  statemeift 
of  facts,  without  any  of  the  proceedings  in  the  Court  below  being  in 
the  record. 

It  cannot  appear  therrfore  that  this  Court  has  jurisdiction  of  the 
case ;  which  is  essential  before  it  can  give  its  judgment  in  ^y 
cause. 

We  refer  also  to  the  eleventh  and  thirty-first  rules  of  this  Court 
The  eleventh  is  as  follows.  '<  It  is  ordered  by  this  Court,  that  the 
dork  of  the  Court  to  which  any  writ  of  error  shall  be  directed,  tbaj 
make  return  of  the  same,  by  transmitting  a  true  copy  of  the  recohL 
and  of  all  proceedings  in  the  cause;  under  his  hand,  and  the  seal  of 
the  Court'* 

The  thirty-first  rule  is :  ^  No  cause  will  hereafter  be  heard,  untit 
a  complete  record,  containing  in  itself,  without  references  aliunde, 
all  the  papers/ exhibits,  depositions,  and  other  proceedings,  which 
are  necessary  tb  the  hearing,  shall  \ie  filed. 

The  Court  orders  this  case  to  be  dismissed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  eastern  district  of 
Louisiana ;  and  it  appearing  upon  an  inspection  of  the  papers  filed 
in  the  case,  that  it  has  been  brought  here  upon  an  agreed  statement 
othctBy  without  any  of  the  proceedings  in  the  Court  below  being  in 
the  record.  Whereupon  it  is  adjudged  and  ordered  by  this  Court 
that  this  cause  be,  and  the  same  is  hereby,  dismissed  with  costs. 
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NaTHAH  CaRR  AKD  O^KRSy  Appellaktsi  t;^.  JOSXPH  HoTtE, 

Appelleb. 

An  original  decrae  wu  made  in  the  Circoit  Court  of  Rhode  bland,  at  June  tenn,  1834» 
and  an  appeal  was  taken  to  Januaiy  term;  1836,  of  the  Supreme  Court  lliis  appeal 
WBM  diamiawMl  at  Janoarj  term,  1887,  on  the  ftiotion  of  the  coonael  for  the  appeUeee; 
*  without  an  examination  or  decuiion  on  the  moita  of  the  canae.  At  the  Noveniwr  term 
of  the  Circoit  Court,  the  defendants  prqred  and  were  allowed  a  seeond  aj^peal  to  the 
Supreme  Court ;  which  appeal  had  not  been  yet  entered  on  the  docket  of  die  Suprene 
Cmnt.  The  Circuit  Court  afterwards  proceeded  to  order  execution  of  the  detfee  of 
1834,  and  the  defendant  appealed  to  the  Supreme  Court  from  thli  decree.  Held,  ihaX 
this  ^ipeal  frtmi  the  decree  of  the  Circuit  Court  ordering  tfie  execution  of  the  origkial 
decree^  b  pot  a  supersedeas  to  further  proceedings  in  the  Circuit  Court,  to  execute  the 
original  decree ;  uid  that  the  Circuit  Court  is  at  liberty  to  use  its  discretion  to  proceed  to 
execute  the  original  decree.  Held,  also,  that  tiie  decree  of  execution  is  not  a  final  deerae 
in  thb  contemplation  of  the  act  of  Congreae,  £rom  whidran  appeal  Um, 

ON  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
district  of  Rhode  Island. 

In  the  Circuit  Court  for  the  district  of  Rhode  Island,  at  June  term, 
18349  in  the  .case  of  Joseph  Hoxie  against  Nathan  Cai^  and  others^ 
a  decree  was  rendered  for  the  complainant,  on  a  bill  of  equity  filed 
in  that  Court  From  this  decree  the  defendants  appealed  to  the 
Supreme  Court  of  the  United  States  to  January  term,  1835.  At 
January  term,  1837,  on  motion  of  Mr.  Green,  of  counsel 'for  the 
appellees,  the  appeal  was  dismissed ;  and  a  certificate  thereof  having 
been  sent  to  the  Circuit  Court,  that  Court  proceeded,  at  November 
t^rm,  1837,  to  order  and  decree  the  execution  and  decree  made  at 
the  June  term,  1836.  The  Court  decreed  a  sale  of  the  prope^ 
according  to  its  decree  of  1836 ;  and  that  the  proceeds  thereof  should 
be  brought  into  the  registry^  to  be  paid  and  applied  as  ordered  in 
and  by  the  original  decree. 

From  this  decree  the  defendants  prayed  for  an  appeal  to  the 
Supreme  Court,  which  was  allowed.  Tlie  record  brought  up  on 
this  appeal  contained  no  part  of  the  proceedings  on  the  original 
bill,  in  which  there  was  a  decree  in  1834.  It  presented  nothiqg 
but  the  proceedings  of  the  Circuit  Court  of  Rhode  Island^  in  No- 
vember, 1837,  and  the  decree  of  the  Supreme  Court  of  the  United 
States  dismissing  the.  appeal,  and  the  decree  of  the  Circuit  Coiut  in> 
the  original  siut,  at  June  term,  1834,  with  the  decree  of  the  Court 
on  the  5th  day  of  November,  1837,  ordering  the  execution  of  ibe 
same. 

The  proceedings  in  the  original  bill  were  not  again  brought  up 
to  the  Supreme  Court,  by  a  second  appeal  in  that  case. 

The  case  was  argued  by  Mr.  Tillinghast,  for  the  appellants ;  and 
by  Coxe  for  the  appellee. 

Mr.  Tillinghast  stated  that  the  only  question  now  before  the 
Court  was  whether  this  appeal  could  be  sustained. 
The  appeal  in  the  original  case  was  dismissed  on  the  ijootion  gf 
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tibie  couBsel-for  the  appellee,  at  the  January  term,  183X  This  .was 
done  in  the  absence  of  the  counsl^l  for  t^ie  appellants,  and  there  was 
no  decision  of  this  Court  on  the  merits  of  the  cause.  It  was  a  dis- 
missal for  want  of  the  prosecution  of  the  appeal  Five  years  haye 
not  yet  elapsed  since  the  decision  olthe  Circuit  Court  in  Uie  original 
bill ;  and  the  act  of  Congress,  1  Story's  Laws  U.  8.,  59,  gi^es  five 
y^ars  for  an  appeal. 

It  is  claimea  that  if  an  appeal  is  dismissed  for  any  other  cause 
than  a  decision  on  the  ments,  it  is  not  a  final  dismissal ;  another 
appeal  may  beprosecuted.  The  case  stands  as  if  no  a|>peal  had 
been  taken.  The  right  to  appeal  is  not  lost  by  the  action  of  the 
Circuit  Court  in  allowing  the  first  appeal.  Has  it  been  lost  by  the 
action  of  this  Court  in  dismissing  the  first  appeal,  unquestionably 
according  to  the  rules  of  this  Court;  but  with  no  decision  on  ihe 
merits  of  the  controversy  in  the  cause.  The  parties  have  a '  ght  to 
the  judgment  of  this  Coiurt  on  the  merits;  and  the  act  of  Congress 
gives  them  five  years,  in  which  they  may  claim  that  judgment  on 
an  appeal,  if  on  the  first  appeal^  firom  accident,  or  from  any  other 
cause,  no  such  decision  was  obtained;  they  have  sulstained  the 
penalty  which  is  imposed  for  the  failure  to  prosecute  their  api>eal, 
oy  ihe  payment  of  the  costs.  This  is  the  whole  penalty ;  and  to  go 
beyond  it  is  to  defeat  the  purpose  and  object  of  the  provision  of  the 
law  relative  to  appeals. 

Coxe,  for  the  appellees,  contended : 

1.  That  it  is  not  a  case  in  which  tfie  party  can  appeal 

2.  That  in  this  last  decree  there  is  no  error. 

3.  That  the  former  proceedings  are  not,  and  cannot  b^  now  re- 
viewed. 

There  are  no  authorities  on  the  question  whether  a  second  appeal 
cati  be  taken  after  a  dismission  in  the  first  appeal,  unless  it  be  the 
case  of  the  lessor  of  Wright  vs.  De  Klyne.  1  Peters*  C.  C.  R.,  199. 
In  that  case  it  was  decided,  that  the  jdismission  of  a  bUl  in  chan- 
try is  not  conclusive  against  the  complainant  in  a  Court  of  law. 
In  Duval  t;^.  Stump's  executors,  in  thkt  Court,  the  appeal  was  dis- 
missed, the  appeal  not  having  been  taken  by  all  the  parties.  The 
proceedings  were  afterwards  amended,  and  the  case  was  brought 
up  and  decided. 

In  the  case  before  the  Court  the  appeal  &om  the  Circuit  Court 
was  regularly  taken,  and  a  judgment  of  dismission  was  entered. 
This  was  a  final  determination  of  the  case. 

To  allow  a  second  appeal  would  be  to  allow  a  party  to  profit  by 
his  own  negligence.  To  the  appellees  this  is  doing  great  injustice ; 
and  keeps  undecided  questions  which  ought  to  have  been  settled  on 
the  first  appeal  A  fair  constmction  of  the  act  of  Congress  is  to 
allow  a  party  five  years  in  which  he  may  prosecute  an  appeal ;  and 
•having  used  that  privilege,  the  permission  given  by  the  law  has 
been  fully  used,  and  is  at  an  end.  There  is  no  provision  for  a 
second  appeal 
-2  q2 
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In  the  case  before  the  Court,  the  appeal  has  been  entered  on  tfie 
order  of  tfie  Circuit  Court  for  proceedmgs  on  the  original  decree.  -It 
iji  alleged  that  a  second  appeal  has  been  taken  in  the  original  case^ 
but  this  has  not.  been  prosecuted.  The  proceedings  in  that  case 
have  not  been  brought  up.  There  are  then  two  appeals  in  this 
same  controversy.    This  cannot  be  allowed. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court 
This  is  an  appeal  from  a  decree  in  equity  of  the  Circuit  Court  for 
the  district  of  Rhode  Island,  made  in  a  c^ise  where  the  appellant 
was  the  original  defendant  The  facts,  so  far  as  they  ai^  now  be- 
fore us  upon  the  present  recprd  and  appeal,  are  briefly  these : — The 
original  decree  was  made  at  the  June  term  of  the  Circuit  Courts 
1834 ;  and  at  the  same  term,  an  appeal  Was  taken  therefrom  to  the 
Supreme  Court.  The  appeal  was  entered  at  January  term,  1835, 
of  the  Supreme  Court,  and  was  dismissed  for  want  of  due  prosecu- 
tion, at  January  term,  1837.  At  the  November  term  of  the  Circuit 
Court,  1837,  a  petition  was  filed  by  the  original  appellant,  praying 
for  a  new  and  second  appeal  from  the  original  decree ;  which  was 
granted  by  the  Court,  upon  bonds  being  given  according  to  law. 
At  the  same  term,  the  original  plaintiff  prayed  for  further  proceed- 
ings to  enforce  the  original  decree,  whereupon  a  supplemental  de- 
cree was  passed  by  the  Court  for  a  sale  of  the  premises  in  contro- 
versy, pursuant  to  the  original  decree  :  and  from  this  last  decree  the 
original  appellant  also  claimed  an  appeal,  which  was  granted  by  the 
Court  upon  his  giving  bonds :  ana  the  case  now  comes  before  us 
solely  upon  this  last  appeal,  the  record  and  proceedings  in  the  origi- 
nal suit  not  having  as  yet  been  brought  up  and  filed  in  the  Court, 
in  pursuance  of  the  second  appeal  from  the  original  decree  already 
referred  to.  The  question,  therefore,  whether  this  second  appeal 
lies  to  this  Court,  after  the  dismiss^  of  the  former  appeal,  is  not  now 
before  us ;  and  can  only  arise  when  the  original  proceedings  shall 
come  before  us,  upon  a  due  prosecution  and  entry  of  the  second  ap- 
peal. The  only  question  now  before  us  is,  whether  this  second 
appeal  is>  under  the  circumstances,  a  supersedeas  to  all  further  pro- 
ceedings in  the  Circuit  Court  to  execute  the  original  decree,  if  it 
is,  then  the  appeal  fix)m  the  supplemental  decree  of  sale  is  main- 
tainable ;  otherwise,  it  ought  to  be  dismissed.  Upon  full  considera- 
tion, we  are  of  opinion  that  it  is  no  supersedeas:  ^lat  the  Circuit 
Court  is  at  full  libertv,  in  its  discretion,  to  proceed  to  execute  the  ori- 

Jinal  decree,  if  it  shall  deem  it  advisable:  and  that  the  supplemental 
ecree  of  sale  is  but  a  decree  in  execution  of  the  original  decree; 
and  not  a  final  decree  in  the  contemplation  of  the  acts  of  Conffress, 
firom  which  an  appeal  like  that  now  before  us  lies.  It  must,  mere- 
fore,  be  dismissed  with  costs.  But,  in  order  to  guard  against  any 
misapprehension,  it  is  proper  to  add,  that  this  dismiss^  is  in  no 
sense  to  be  construed  to  prevent  the  original  proceedings  and  decree- 
firom  being  brought  before  this  Court  upon  the  second  appeal  taken 
thereto  in  the  Circuit  Court,  for  f  uUconside^tion,  whether  it  lies  or  not. 
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This  cause  came  on,  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Rhode 
Island)  and  was  argued  by  counsel  On  consideration  whereof,  it  is 
the  opinion  of  this  Court,  that  the  supplemental  decree  of  sale,  in 
ei^ecution  of  the  original  decree,  in  this  case,  is  but  an  execution  of 
the  original  decree,  and  not  a  final  decree  from  which  an  appeal  lies 
to  this  Court  Whereupon  it  is  ordered,  adjud^,  and  decreed  by 
this  Court,  that  this  appeal  be,  and  the  same  is  hereby,  di^issed 
with  costs ;  and  that  mis  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  Circuit  Court,  witfi  directions  that  the  said  Court 
may,  in  it^  discretion,  proceed  to  execute  the  original  decree,  if  it 
shall  deem  it  adviseabfe. 
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Thomas  0.  Bubton,  Apfkllant,  t^.  William  L.  Smith  ahd 

0THER8|   ApPELLXES. 

'Unte  the  lawi  of  Virgiiik  m  velfttioii  to  landi  of  whadi  tlie  debtor  hu  to  ectml  ■niriti, 
•Itfioagh  there  ie  no  etatote.in  Virginie  which  ezpieei^  mekee  a  Jodflpient  or  lien  on  the 
lande  of  the  debtor,  jet  doling  the  oTietence  of  the  right  of  the  pletntifr  to  t^e  out  wa 
elegit,  the  lien  of  Uie  jodgmentHe  nnivenally  acknoFdedged. 

An  &  euthoiitiei,  eneient  and  modem,  agifee  in  this  propoeition,  thit  a  rerenion  after  an 
eitate  ler  Ufo  ie  aaMti,  or,  ae  aome  of  the  hooka  expreei  it^  qnaai  aaaeta,  in  the  handa  of 

'^  the'heir,  in  regard  to  the  bond  of  the  anceator,  binding  heira ;  and  that  in  each  caae,  the 
plaintiff  maj  take  jodgment  of  it,  qoando  aodderit  .  Upon  principle,  it  Would  eeem  to 
be  clear,  that  whateVer  eatate  deoooided  to  the'  heir,  which  waa  liable  aa  aaaeta  to  the 
bond  debt  of  Hkb  ancertor,  mnit  be  boond  bj  a  judgment  obtained  againat  the  anoaitor 
in  bia  lifetime. 

There  ia  a  current  of  authoritiea  going  to  prove  that  a  rererrion  after  an  eatate  lor  life  ia 
bound  by  a  judgment  obtained  againat  the  anceator,  from  whom  it  imihediately  deeeended. 

Bofer  from  ita  being  proper  fer  a  Court  to  heaitate  about  deoreeing  a  aale  of  an  intereat  ba- 
cauaa  it  ia  roTernonaiy,  the  character  of  the  intbreat  aflbrda  a  atronger  reaaon  (or  aud^  a 
decree,  For  although  in  regard  to  property  in  present  actual  pooaetaion,  .^  degit, 
although  tardy  in  ita  operation,  yet  ia  ill  aome  degree  an  efieptive  remedy,  inaamuch 
aa  the  creditor  wiU  by  that  meanaennuaUy  receive  aomethingtowaida  hie  debt;  whereaa, 
in  the  caae  of  a  dry  revernon,  if  the  outatanding  life  eatate  ahould  oontinoe  during  half 
a  century,  the  creditor  might  look  on  in  Iu^Iom  deapondency,  without  the  poaaibility  of 
noeiwng  a  cent  from  that  eouroe,  except  through  the  interpoaition  of  a  Ccmrt  of  equity 
in  decreeing  a  aale. 

It  ia  the  veiy  nature  and  eaaence  of  a  lien,  that  no  matter  Into  wfaoae  handa  tfie  property 
goee^  it  paewa  cum  onere.    If  thia  were  not  the  cape,  it  would  ceaae  to  be  a  lien. 

APPEAL  from  the  Circuit  Court  of  tHe  United  States  for  the 
eastern  district  of  Vir^ia. 

The  case,  as  stated  in  the  opinion  of  the  Court,  was  as  follows : 

<<In  the  month  of  June,  1827,  Smith  and  Kennedy  obtained  a 
judgment  in  the  Circuit  Coiurt,  against  Reuben  Burton,  K)r'|[ld48  75, 
with  interest  from  the  14th  of  October,  182^,  and  costs.  On  this 
judgment  an  elegit  was  issued,  on  the  31st  of  December,  1827^  On 
the  12Ui  of  August,  in  the  same  year,  Reuben  Burton,  by  deed  con- 
yeyedhis  real  estate  to  certaii^Erustees,  in  tnist,  to  seU  the  same  for 
the  benefit  of  his  creditors;  amongst  many  other  debts  enumerated 
in  the  deed,  the  judgment  already  mentioned,  recovered  by  Smith 
and  Kennedy,  was  included. 

These  last  mentioned  creditors,  the  appellees,  never  assented  to^ 
or  accepted  anything  under  the  trust  deed.  Burton  having  died ;  the 
only  trustee  who  accepted  the  trust,  on  the  21st  of  December,  1829^ 
sola,  under  &e  deed,  all  the  estate,  both  real  and  persoiuil,  conve3rcid 
by  it;  and  at  that  sale,  Sarah  Burton,  by  her  agent,  purchased,  at 
the  price  of  HlOOO,  the  interest  of  Reuben  Burton,  that  is,  two: 
fijElh  parts  of  a  certain  tract  of  land  called  Springfield,  supposed  to 
contain  about  five  hundred  acres,  and  also  his  interest  m  certain 
coal'  pits  on  the  same  tract.  The  character  of  Reuben  Burton's  in* 
terest  in  the  Springfield  tract  of  land,  as  appears  firom  tli^  record^ 
waA  that  of  a  reversion  in  fee  after  an  estate  for  life.    And  the  ch&« 
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racter  of  bis  interest  in  the  coal  pi^^  as  appeus  firom  an  agreement 
in  the  record,  was  this:  The  ^iis  of  Daniel  Burton,  m  %hpm 
Reuben  Burton  .was  one;  were  to  hlEiye,  during  thd.  widow'rf  life,  the 
right  of  occupying,  using,  and  i^orking  the  coalpits,  and  the  right 
and  power  ot  sinking'sl^^,  and  seardiing  for  coal  on*any  part  of 
the  bmd,  except  the  yard,  &c.,  paying  to  the  widow,  during  her  life, 
the  yearlv  sum  of  iB200,  for  her  dower  inteiesL  llie  same  agree- 
.  ment  will  show  his  interest  in  a  mineral  sprmg  indtuled  in  the  de- 
cree. * 

After  the  death  of  Reuben  Burton,  die  appellees,  finding  that 
there  was  no  personal  estate  to  satisfy  theur  debt,  in  Sftptember,  1834, 
filed  their  bill'tp  enforce  the  Jien  erected  by  their  judgment  ^  niaking, 
amongst  others,  Sarah  Burton  a  defendant,  as  purchaser  of  the  in*^' 
terest.of  Reuben  Buttofi  before  described,  in  Ihe  Springfield  tract 
of  land  and  Coal  pits.  , 

She  Answered,  saying,  that  the  property  conveyed  to  her  was  not 
purchased  for  her  own  benefit,  but  for.  the  benefit  of  her  son  Tho- 
mas 0.  Burton,  the  appellant  She  insisted,  id  her  answer,  that  the 
appellees  had  no  ri^ht  to  enforce  their  judgment,  as  more  than  five 
years  had  elapsed  since  the  death  of  Reuben  Burton.  She  denied 
that^the  judgment  created  any  lien  on  (he  property  piuchased  by 
her,  which  was  valid  against  h^.  She  insisted  that  the  appellees 
were  entitled  ta  no  relief  in  equity;  and  that,  at  all  events,  a  sale 
diould  not  be  decreed.  / 

An  amended  bill  was  thereupon  filed,  middng  Thomas  0.  Burton, 
a  defendant.  He  filed  ah  answer,  insisting  <m  the  grounds  tak^n  by 
Sarah  Burton. 

The  cause  coming  on  to  be  heard,  the  Court  held  the  reversionary 
interest  ot  Reuben  Burton  in  the  Springfield  tract  of  Iancl»  a^d  hi$ 
interest  in  the  r^t  of  occupying  and  working  the  coal  pits  thereon, 
aind,  also,  his  interest  in  the  mineral  spring  thereon,  with  the  twenty- 
five  acres  of  land  adjoining  thereto,  liable  to  the  appellees'  judgment ; 
and  decreed  a  moiety  of  Reuben  Burton's  interest  to  be  sold.'' 
From  this  decree  an  appeal  was  taken." 

The  case  was  submitted  to  the  Court  on  printed  arguments,  by 
Mr.  Lyons,  for  the  appellant ;  and  by  Mr.  Robinson.for  the  ap- 
pellees^ 

The  argument  of  Mr.  Lyons  was  as  follows : 

The  appellant  insists  that  the  decree  of  the  Circuit  Court  is  erro- 
neous, and  ought  to  be  reversed.  1st,  Because  the  jud^ent  in 
fiivour  of  the  appellees  against  Reuben  Burton,  gave  no  hen  upon 
the  interest  or  share  of  Reuben  Burton  in  the  Springfield  coal  pro- 
perty, which  was  purchased  by  Sarah  Burton  for  the  appellant;  and 
which,  by  the  decree  of  the  Circuit  Comrt,  was  adjudged  to  be  sold. 

By  the  common  Is^w.a  judgment  conferred  no  lien  upon  lands. 
That  lien  is  the  result  entirely  of  the  power  to  extend  the  umds^  and 
is  therefore  a  statutory  power  conferred  by  the  act  commonly  c^etUed 
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the  'Statute  of  Westminster.  This  position  is  known  to  be  fiuniliar 
to  the  Court;  but  if  authority  is  desired  for  it,  it  maybe  found  in  the 
opixmon  of  Lord  Hardwicke,  in  the  case  of  Stfleman  vs.  Ashdown,  H 
Atkyns'  Re{>orts,  608,  and  every  subsequent  decision  upon  that  sub- 
ject ^  and  especially  in  the  opmion  of  the  late  Chief  Justice  of  the 
United  States,  in  the  case  of  the  Bank  of  the  United  States  vs.  Win- 
ston et  al.,  2  Brockenbrough's  Reports,  252  •,  which  is  quoted, not  only 
because  of  the  high  character  of  the  authority,  and  the  just  weight 
which  will  be  attached  to  it,  but  because  of  the  distinct  and  em- 
phatic manner  in  which  the  position  is  laid  down,  and  the  rights  of 
the  party  claiming  under  the.  judgment  are,  in  a  Court  of  equity, 
limited  and  confined  to  the  right  and  power  conferred  by  the  judg- 
ment The  first  inquiry  then  is,  coul^  the  appellees  hate  extendra 
the  interest  before  mentioned,  of  Reuben  Burton  in  the  Springfield 
coal  lands  ?  It  is  submitted  that  they  could  not  It  will  be  perceived 
hj  the  Court,  that  the  entire  tract  of  land  upon  which  the  Springfield 
pits  are,  with  the  houses,  &c.,  constituted  the  niansion  establishment 
of  Daniel  Burton,  the  fitther  of  Reuben,  who  died  intestate^  leaving 
a  widow,  Sarah  Burton,  and  several  children.  Until  dower  was 
assigned  the  widow  she  had  the  rfght  tQ  retain  the  mansion  establirii- 
ment,  and  to  derive  her  maintenance  firom  it  While  it  remained  in 
that  condition,  therefore,  it  is  assumed  that  no  elegit  could  be  levied 
upon  it ;  because  if  an  elegit  issue  against  one  child^  so  might  one  iss^ie 
against  each  child ;  and  thus  the  whole  would  be  taken  and  put  into  the 
.possession  of  the  creditors,  and  the  widow  expelled,  and  kept  out, 
until  by  her  writ  she  was  restored.  The  children  coidd  not  lawftdly 
expel  the  widow ;  the  creditors  of  the  children,  standing  in  their  place, 
could  not  of  c6urse  do  it  If  all  could  not  do  it,  surely  one  could  not 
The  latuls  in  the  hands  of  the  widow  before  assigmnent  of  dower, 
could  not  tfierefore  be  taken  under  an  elegit  No  assignment  of 
dower  heis  taken  place,  unless  the  Court  shall  regard  the  agreement 
entered  into  by  Mrs,  Burton  and  her  children  (exhibited  by  defend- 
ants,) as  such  assignment  Is  the  condition  of  the  appellees  aided 
by  that  paper  ?  It  is  submitted  that  so  far  firom  it,  the  condition  is 
made  worse.  If  that  agreement  had  not  been  entered  into,  any 
creditor  of  Redben  Burton  might  have  filed  his  bill  against  the 
widow  and  heirs,  and  compelled  an  assignment  of  dower,  which 
being  made,  he  might  have  levied  his  .elegit  upon  the  share  of 
Reuben  Burton ;  but  this  agreement  deprives  the  appellees  of  that 
power,  because  it  is  founded  upon  a  good  as  well  as  vahiable  con- 
sideration— ^was  entered  into  before  any  right  existed  in  the  appel- 
lees-^^md  assigns  to  the  widow,  for  her  dower,  the  entire  tract  of 
land,  except  the  mineral  spring,  with  twenty-five  acres,  and  the 
right  to  work  thecal  mines,  and  charges  them  with  an  annuitjr  of 
two  hundred  dollars  per  finnum  to  the  widow.  The  riehts  of  the 
appellees,  in  respect  to  this  property,  are  manifestly  less  man  if  the 
agreement  had  not  been  entered  into.  Could  Reuben  Burton's  in- 
terest in  the  coal  mines  and  qpring,  with  the  twenty-five  acres,  have 
been  taken  under  an  elegit,  after  the  execution  of  the  said  agree- 
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meDt?  It  is  respectfully  submitt^Mltlmt  it  co^^  Bytheioquirfticn^ 
under  the  elegit  the  property  is  placed  iu  the  hands  t>f  the  creilRory 
who  takes  all  the  profits  of  it,  pacing  therefor  a  fair  annual  reo^tv  to^. 
be  applied  as  a  credit  against  his  daim ;  and  of  the  nortipn  thtis 
plaoed  in  his  hands  no  one  has  a  right  to  share  the  pronts  with  hfan. 
If  this  may  be  done  in  favour  of  the  creditor  of  one  child,  it  may  be 
done  for  Ibe  creditors  of  each ;  and  if  two  elegits  issue  at  the  sam^ 
time  Igainst  the  same:  defendant,  they  take  not  a  moiety  but  the 
whole  i  and  thus  the  widow  who  has  renounce^  her  claim  to  dower 
in  the  other  lai^  of  her  husband,  and  thereby  sutfered  them  to  pass 
away  firom  her,  is  to  be  again  ousted  an4  deprived  of  the  annuity, 
in  consideration  of  which,  in  great.part,  she  h&s  made  her  reiihquidi- 
ment  under  an  aigreement  with  the  heirs,  which  is  obligatory  upon 
them,  and  as  effectual  to  charge  the  property  with  the  rights  of  the 
doweress  as  any  which  could  have  been  resorted  to.  It  is  not  neces- 
sary to  the  validity  of  an  assignment  of  dower  that  it  should  be 
re^ister€Ml :  i.  e.  recorded  as  a  conveyance.  If  it  is,  howeVer,  and. 
th^  agreement  is  to  be  affected  by  the  failure  to  register,,  (although  as 
to  one  of  the  parties  it  was  fully  proveid,  being  acknowledged,  and 
Aould  have  been  recorded,)  then  it  cannot  dimmisb  the  rights  of  ttie 
widow,  and  the  argument  upon  the  hypothesis  that  no  assignment 
has  been  made,  appues. 

If  land  is  subject  to-a  trust  lor  the  use  of  a  grantor  and  another^ 
e.  g.  to  raise  an  annuity,,  and  a  judgment  is  rendered  against  the 
grantor,  the  land  cannot  be  taken  by  elegit  Doe  on  demise  of  HuU. 
va.  Oreen  Hill,  4  Barnwell  and  Alderson,  684.  In  the  present  case 
the  land  was  subject  to  a  trust,  and  one  of  the  uses  chaiged  upon  it 
was  to  raise  an  annuity. '  The  agreement  here  being  a  case  of  dower, 
was  as  vaUd  to  cbaige  it  as  any  form  of  conveyance,  and  so  to  pro- 
tec^  it ;  the  reason  is  the  same  m  each — the  right  of  the  annuitant 

What,  then,  it  may  be  asked,  were  the  rights  of  the  appellees  in 
reference  to  this  property,  when  they  obtained  .their  judgment?^ 
They  were  two-fold— eitfier  to  take  Reuben  Burton  under  a  ca.  sa., 
and  thus  acquire  his  rights  whatever  they  were  in  the  subject,  and 
))Y  express  provision  of  the  execution  law,  the  right  to  sell  them ;  or 
upon  the  return  of  the  ft.  fieu,  to  file  a  bill  for  an  account  of  the  rents 
and  profits  of  the  coal  mines,  and  for  a  receiver,  and  a  decree  for  the 
satiirfaction  of  the  judgment  out  of  it  In  the  lifetime  of  Reuben 
Burton  they  could  have  done  no  more.  An  account  of  rents  and 
profits  cannot  be  had  in  the  lifetime  of  the  debtor,  even,  afier*  re- 
moving a  firaudulent  conveyance,  if  an  elegit  <»n  be  levied ;  and  the' 
power  of  a  Court  of  equity  to  seU  the  lands  in  such  a  case  is  clearly 
repudiated  by  Lord  Hardwieke  in  the  case  of  Higgins  et  al.  vs.  The 
York  Buildii^  Company,  2  ^tkyns,  107.  IFhe,  proceeding  to  judg- 
ment at  law,  ieind  the  "Us  ^ndens"  to  enforce  it  in  equity,  would 
have  given  it,  if  not  a  lito  exactly,  a  preferable  claim ;  and  a  pur- 
chaser even  for  vsduable  Co^deration,  would  have  been  bound  as  a 
purchaser  wjth  notice.  If  a  c^.  sa.  had  been  executed  after  the  con- 
veyance, the  )>n  of  the  judgment  would  have  been  lost. 
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In  the  absence  of  %  <<  lis  pendens/^  and  when,  ^this  view  be  cor- 
rect, tibut^ppellees  had  not  the.'po»reir  to  extend  by  an  elegit,  and 
had  theieu>re  bo  lien— viz.  on  the  19th  day  6f  Angnst,  in  the  year 
1827,  Reuben  Bnrton  conyeyed  the  property  to  trustees  for  the 
benefit  of  his  creditors.  In  the  month  of  December,  in  the  year 
18j89,  more  than  two  years  after  the-  rendition^  of  the  judgments, 
during  the  whole  of  wmch  time  no  attempt  was  made  to  enforce  the 
judgment  as  against  the  coal  lands  by  the  appellees,,  who  are  among 
the  creditors  enumerated  as  the  persons  for  whose  benefit  the  deed 
of  trust  is  made — a  sale  of  the  subject  is  made  under  the  deed  of 
trust  by  public  auction,  and  the  appellant  became  the  purchaser. 
No  step  had  been  taken,  nor  any  act  done  by  the  appellees  indi- 
cating meir  dissent  fix>m  the  deed  of  trust,  nor  was  any  such  step 
taken  until  the  month  of  September,  in  the  year  1834,  more  than 
seven  years  after  the  judgment  was  rendered.  In  the  answer  all 
knowledge  of  the  judgment  of  the  plaintiff,  as  afibcting  the  coal  pro- 
perty at  least,  is  denied;  the  impression  it  seems  being  that  tin  elegit 
had  been  levied  upon  other  lands>  and  it  is  thought  the  evidence 
sustains  the  answ;er. 

CertBunly  the  answer  is  not  overthrown  by  the  requisite  degree 
of  proof— there  being  only  one  witness  to  oppose  it;  and  that  wit- 
ness is  opposed  in  his  present  recollections  by  his  own  written  state- 
ment made  at  the  time  of  the  salf 

The  a^ellant  stands  then  in'tue  position  of  a  purchaser  for  a 
valuable  consideration,  of  property  tipoiv  which  the  appellees  had 
acquired  no  lien,  and  to  which,  with  equal  equity,  the  appellant 
hoMs  the  legal  title.  In  such  a  case,  the  purchaser  is  entitleaf  to  the 
protection  of  a  Court  of  equity :  but  if  he  is  not,  he  is  certainly  not 
the  proper  object  for  the  vindictive  exercise  of  its  power,  and  the 
Court  of  equity  will  leave  the.  adversary,  creditor  to  his  legal 
rights.  Sugden  on  Vendors,  sec*  5,  338 — 344,  and  the  opinion  of 
Judge  Green  in  Coutts  tijr.  Walker,  2  licigh's  Reports,  268.  The 
space  allowed  in  this  form  of  ailment  will  not  permit  a  com- 
ment on  the  reason  of  this  rule,  u  it  were  necessary.  Its  justice 
is  apparent :  the  fair  purchaser  for  a  valuable  consideration  has, 
upon  every  principle,  at  least  as  mu<^  equity  as  ijie  sleeping 
judgment  creditor-^^ne  who  sleeps  for  seven  years.  And  why 
should  a  Ooiurt  of  equitf  seek  to  turn  Ibe  scale  against  ^him — 
equity,  iifhich  always  follows  and  only  aids  the  law  ?  In  such  a 
case  the  proper  language  of  equity  is :  ^^  I  cannot  aid  you  against 
one  who  is  equally  entided  to  my  sympathy.:  if  you  have  any  legal 
adieatita^e  over  him,  as^rt  it  s  I  cannot,  and  would  not  if  I  could, 
piBveo^^ou ;  but  I  can  do  no  more."  Here  *the  case  is  peculiarly 
stro^  ibr  the  application  of  the  rule.  The  iudgment  xsreditor  has, 
to  aay  the  least,  been  guilty  of  the  most  culpable  laches.  He  has 
iaia  bf  for  seven  year^— during  which  time  he  took  no  step  against 
the  deed,  or  the  property  in  question — the  property  of  his  debtor^ 
^nveyed  to  secure  the  payment  of  his  among  other  debts  by  a  con- 
veyance which,  gave  a  priority  over  him,  is  sold ;  and  the  mmey 
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arising'  from  the  bale  applied  lEiccording  to  the  {^rovirions  of  iSbe  deed 
— more  than  two  yean  having  riwaeq  between  the  renditMti  of  the 
judgment,  and  the  sate  mider^t^e  aeed.  Here  vas  time  moA  ample, 
for  any  purpose,  and  if  any  stop  had  been  taken  by  the  creditor,  me 
priorities  of  the  parties  would  haye  been  settled  and  the  purchase 
money  paid  over  accordingly.  Passing  by  all  this — after  the  tmstee 
has  mi^pplied  the  purchase  money,  as  the  judgment  Creditor  con- 
tends, he  comes  into  a  Court  of  equity  to  ask  as  Against  the  pur- 
chaser, that  which  he  cannot  obtain  at  law.  No  principle  is  coi^- 
ceived  upon  which  the  plaim  preferred  can  be  sustained* 

IL  If  the  judgment  did  confer  a  lieh,  th^n  the  appellees,  in  the 
case  as  it  now  appears  to  the  Court,  i.  e.  unless  it  appeared  that  the 
profits  would  not  in  a  reasonable  time  pay  the  debt,  had  no  clfiim 
whatever  to  the  aid  of  a  Court  of  equity :  that  equity  fbllows  the  lai^ 
and  only  aids  it,  is  a  principle  too  fimmiar  and  well  known  to  need 
authori^ ;  and  has  been  ezprejBsly  affirmed  in  respeiet  to  this  very 
question  of  a  lien  of  a  judgment  by  Lord  Hardwicke,  in  a  case 
idready  referred  to,  2  Atkyns,  107;  and  in  other  cases  to  which  there 
may  be  occasion  to  refer.  The  power  pf  a  Court  of  equity  over 
the  lands  of  a  debtor  by  judgment  is  the  consequence  of  the  right 
ac(q[uired  by  the  creditor  to  reaeem  prior  incupibrances.  This  is  the 
source  and  fountain  of  the  power ;  and  if  the  prior  mortgages  or  in- 
cumbrances will  not  permit  him  to  redeem,  or  if  he  is  not  able,  to 
redeem  without  a  sale  of  the  lands;  h^  may  apply  to  a  Court  of 
equity  to  compel  a  redemption ;  and  Aerefbre  a  sale  of  the  property. 
Sugden,  340. 

By  degrees,  in  the  absence  of  any  law  or  legal  prindple  to  sustain 
them,'the€ourts  have  extended  their  power;  and  conmienciilg  with 
the  principle  of  aiding  and  following  the  law,  they  have  arrived  at 
the  conclusion,  that  they  may  do  that  which  the  law  could  •not  do, 
and  sell  the  land.  But  this  has  been,  not  in  a  case  like  that  before  the 
Court,  but  in  cases  as  it  will  be  presendy  shown,  founded.upon  obliga- 
tions which  bound  the  hjdir.  But  to  recur :  did  the  judgment,  hi  the 
case  before  the  Court,  give  a  lien  upon  the  lands  ?-  If  it  aid,  then  it  is 
respectfully  submitted, that  the  appellees,  in  the  case  the/  have  made, 
had  no  claim  to  the  aid  of  a  Court  of  equity;  because  there  was 
nothing  to  impede  their  progress,  and  remedy  at  law.  In  the  case 
before  cited,  2  Atlqms,  107,  where  the  debtor  was  liviqg.  Lord 
Hardwicke  decided,  that  the  Court  of  Chancery  had  the  power  to 
remove  a  fraudulent  conveyance ;  it  being  a  principle  of  equity  ju- 
,  risdiction  that  where  fraua  in  fact  is  charged,  a  Court  of  equity 
therefore  has  jurisdiction,  because  from  its  more  comprehenM^ve 
power  it  can  more  fully  try  the  fraud,  although  a  Court  of  laW  is 
competent  to  try  it  But  having  done  that,  its  power  ceases,,  aiid  ihe 
parties  must  be  left  to  their  remedy  at  law  upon  the  elegit*;  and  .iiv 
the  case  of  Wilders  vs.  Chambliss,  administratrix,  tod  h«ii«,  S 
Munford,43ii,  the  Court  of  appeals  of  Virginia  affirmed  a  decree  of 
Chancellor  Taylor,  dismissing  the  bill  of  the  judgment  creditor  opon 
the  ground  that  the  elegit  was  the  remedy  j  it  appearing  in  that  case 
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that  the  ptofits  of  the  land  ^ould  in  a  reasonable  time  discharge  the 
debt  Here  is  a  decision  upon  the  point  when  the  debtor  was  aliye, 
and  another  when  the  debtor  was  dead,  concurring  in  both  cases ; 
the  claim  resting  upon  an  obligation  which  bound  the  heirs.  ^  It  will 
be  shown  presently  that  the  latest  Virginia  decisions  concur  with  that 
last  cited ;  at  least  in  this,  that  the  land  should  not  be  sold  when  the 
rents  and  profits  will  in  a  reasonable  time  discharge  the  debt. 

Looking  to  the  reason  of  the  thing,  it  may  well  be  asked  upon 
what  ground  it  is  that  a  Court  of  equity  should  deny  itself  the  power 
to  sell  the  land  when  the  debtor  lives;  and  yet  as  soon  as  he  dies  and 
his  children  have  become  more  helpless,  and  therefore  entitled  to  the 
care  of  the  Court;  it  shall  assume  the  power  tp  sell  the  lands  to 
satisfy  the  very  same  debt    There  is  no  reason  for  it,  unless  in  a 
case  in  which  the  obUgation  binds  the  heir ;  and  then,  as  the  heir  is 
chargeable  to  the  whole  extent  of  assets  descended,  the  Court  of 
equity  may,  without  much  stretching  its  power,  order  the  sale.  It  is 
believed  that  the  power  has  resulted  from  confounding  the  power  to 
redeem  prior  incumbrances,  And  the  practice  in  marshalling  assets 
and  securities,  whereby  an  entirely  new  power  hsus  been  made ;  not 
justified  by  the  first  head,  as  the  authorities  cited  ^ow,  and  not  jus- 
tified by  the  latter,  as  will  be  seen  by  consulting  any  wo'k  upon  the 
subject,  as  the  latest  and  most  luminous  of  which,  Story's  L'lquity, titles 
Marshalling  Assets,  and  Marshalling  Securities,  is  referred  to.    The 
practice  of  selling  when  the  obligation  binds  the  heirs,  if  it  be  esta-> 
blished,  cannot  furnish  authority  for  selling  in  a  case  lu:e  that  before 
the  Court,  because  the*  judgtnent  does  not  bind  the  heir.    Stileman 
vs.  Ashdown,  2  Atkyns,  477.    Nor  can  any  authority  be  derived 
from  the  other  heads ;  because  in  those  cases  there  must  be  two  se- 
curities, and  two  fimds.    Here  there  was  but  one  fund  and  one 
security,  and  nothing  therefore  to  marshal!,  i.  e.  to  array  and  arrange, 
so  as  to  promote  justice  and  equity. 

It  is  thpught,  however,  that  the  Court  wiU  find  in  most,  if  not  all  the 
cases  in  which  decrees  for  sales  have  been  made,  that  the  case  came 
into  Court  under  ,the  power  to  redeem,  as  in  Stileman  vs.  Ashdown, 
or  to  marshall,  or  upon  claims  binding  the  heirs  in  some  form.  In 
this  case  not  one  of  these  quaUties  exists.  There  is  nothing  to 
tedeem ;  if  there  is,  the  plaintiff  does  not  ask  that  privilege :  there  is 
no  fraud  alleged ;  there  is  nothing  to  marshall ;  and  the  claim  was 
originally  on  a  simple  contract,  and  therefore  did  not  bind  the  heirs ; 
and  the  judgment  does  not  bind  the  heirs.  The  case  then  presents 
these  peculiarities.  One  man  has  a  siiUple  contract  claim  against 
another :  he  sues  him,  and  obtains  judgment.  If  he  pleases  he  may 
e;ictend  his  lands,  but  he  cannot  sell  them:  he  extends  them,  and 
the  debtor  dies,  and  by  that  event  a  pawer  is  conferred  to  sell  the 
iand,  although  the  Reason  against  selling  maybe  and  generally  is 
stronger  afteMhe^death  of  the  ancestor  than  -befoire.  To  ihe  heir  it 
may*  be  a  matter  ot  great  Sntiportance  to  be  enabled  to.pay -die^debt. 
on  fay  the  gradual  process,  or  at  least  1(1  keep  rt  out  of  the  miiifKet; 
wfaer^  it  DEidy  be  sacrificed  af  a  sheriff's  sfle  ^  until  hfi  can  acquire 
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the  means  to  pieyeat  the  sacrifice.  How  is  it  that  the  deatfi  of  the 
fitther  shall  confer  the  j^wer  to  do  that  which  cbnld  not  be  done 
while  the  fittlier  lived?  Why  Aotild  it  b^  so?  If  it  be  said  that 
here  tbe  elegit  was  not  actnidly*  fevied  in  the  lifetime  of  ttie  debtdr ; 
that  only  weakens,  if  it  affects  at  all  the  case.  Then  tibe  case  stands 
thus :  the  land  descendr  to  the  heij,  and  comes  into  his  possession ; 
the  creditor  pursues  with  a  claim  which  does  not  bind  the  heir,  and 
which  if  carried  to  its  utmost  extreme,  could  only  take  possession 
for  a  limited  tim^  of  a  moiety  of  the.  land;  the  heir  is  ready  to 
yield  the  land  to  the  whole  extent  to  which  it  was  liaUe  in  the  life- 
time of  the  ancestor,  and  yet  be  is  to  be  ^Id  this  shall  not  be :  b^ 
must  pay  inunediately  the  debt  for  which  he  is  not  bound,  and  for 
the  satismction  of  which  not  even-  the  other  moiety  of  the  land  Cjsuld 
be  touched ;  for  which  in  the  lifetime  of  his  ancestor  no  foot  of  the 
land  <^ould  have  been  sold,  or  the  entire  xaoiety  must  be  sold. 
Whence  the  right  thus  to  abridge  the  right  of  the  heir?  l^t  it  be 
supposed  that  the  profits  of  the  land  would  in  three  years  pay  off  the 
debt,  and  the  property  is  of  that  description  which  at  a  ^)rce^  sale 
is  almost  ipvariably  sacrificed,  aind  such  is  emphatically  coal  pro- 
perty ;  whence  is  derived  the  power  to  doom  him  to  this  sadri- 
nce,  and  put  his  property  into  the  possession  of  his  creditor,  perhaps 
at  half  its  value  ?  Where  is  th^  justice  and  equity  of  the  proceed- 
ing? Many  other-  illustrations  might  be  given,  but  the  limits  of  a 
written  argument  forbid  it 

Thus  far  the  question  as  affecting  the  heir  has  Ijeen  discussed;  but 
the  case  is  really  against  a  fidr  purchaser,  who  is  liable  only,  and 
can  be  proceeded  against  as  terre  tenant  Is  there  a  case  in  which 
the  power  of  the  creditor  has  been  enlarged  as  ieigainst  him  ?  Upon 
what  ffround  ia  it  that  he  shall  be  doomed  to  a  sacrifice  of  tha^  pro- 
perty for  which  he  has  fitirly  paid;  and  which,  in  the  hands  of  the 
man  from  whom  he  purchased  it,  would  not  have  been  liable  to 
such  sabri^ce?  Is  it  not  enough,  in  such  a  case,  that  th;:;  creditor 
may  pay  himself  by  the  use  of  the  property  ?  With  him  there  is 
no  privity,  no  liabilitv,  not  strictly  legal ;  the  purchase  of  the  land 
may  have  deprived  him  of  the  means  to  redeem;  and  it  may  be 
that  the  land  will  soon  pay  the  debt  Could  his  land  have  been 
sold  in  the  lifetime  of  the  vendor?  Cleariy  not,  as  it<could  not  be 
sold  in  the  hands  of  the  vendee.  How.  can  the  subsequent  death  of 
the  vendor  so  operate  upon  the  vendee,  as -to  make  that  property 
liable  to  bale  after  the  death.  Which  was  not  liable  before  ?  There 
can  be  no  pretext  of  redeeming,  nor  of  marshalling  either  assets  or 
securities ;  for  the  land^  at  the  death  <^  the  vendor  %ras  ^o  nart  of 
his  estate.  No  reason  is  seen,  and  no  authority  i^  known,  tor  h,  m 
a  case  like  the  present 

III.  If  the  appellees  had  a  ijlght  to  come  into  a  Court  of  equity, 
it  was  boQ^use  or  a  valid  lien  (which  is  denied.)  that  could  not  be 
enforced  at  law;  and,  in  that  case,  they  were  entitled  to  an  acdount 
onlv  of  the  rents  and  profits  aocming,  and  the  application  of  them 
to  tne  payment  of  Uie  oebt 
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In  Coutts  vs.  Walker,:2  Leigh's  Re{>ortS9  268,  land  was  settled  to 
the  use  of  the  gjrantor  and  his  wife  while  thev  lived — to  pay  the 
w^  an  annuity  if  ^he  surviyed;  and,  at  her  aeath^  to  be  divided 
among  the- children  of  t^e  grantor.  The  wife  survived ;  and  during 
ner  ^e  judgments  were  rendered  against  one  of  the  sons.  The 
jud^ent  creditor  filed  bis  bill  to  subject  the  son's  interest ;  and  the 
Court  of  Chancery  decreed  a  sale  of  it,  subject  to  the  rights  of  the 
widow,  as  in  tfus  case.  The  Coiirt  of  appeals  reversed  the  decree, 
and  directed  an  account  of  profits :  deciding  that  the  plaintiff  was 
liot  entitled  to  a  sale,  but  must  be  paid  out  of  the  profits. 

In  t|ie  case  before  the  Court,  the  agreement  with  Mrs.  Burton 
places  the  property,  as  to  the  debtor,  just  where  the  settlement  in 
Cputt's  case  did:  Subject  to  the  annuity,  he  was  entitled  to  his 
share  of  the  profits  and  the  reversion  in  fee.  The  case  seems  to  be 
ii^  point  directly.  In  a  later  case,  Tennant's  heirs  vs.  Patton,  6 
Licigh,  196,  the  same  Court  reversed  a  decree  for  sale;  and  deoided, 
thaf  where  the  rf  nts  and  profits  would  in  a  reasonable  time  pay 
the  debt,  it  must  be  paid  froux  them.  And  in  Itie  case  of  Mann  vs.  < 
Plynn,  recently  decided,  (the  opinion  pronounced  by  Judge  Stanard,) 
the  same  Court  affirm  the  case  in  6  Leigh.  The  manuscript  opinion 
is  now  .offered  to  the  Court,  by  the  favour  of  Mr.  Leigh. 

The  case  of  the  United  States  vs>  Morrison  et  al.,  in  this  Court, 
has  been  relied  upon.  That  case  was  ruled  chiefly  upon  authority 
of  Coleman  .w,  Cocke  et  al.,  6  Randolph.  Now,  it  so  happens  that 
in  Coleman  t;^.  Gocke,  the  question  was  not  raised  as  appears  by  the 
case;  and  Judge  Green,  moreover,  expressly  so- declares  in  filow 
vs.  Maynard,  2  Leigh,  29. 

IV.  It  is  insisted  that  the  appellees,  having  made  no  objection  to 
ih^  deed  of  trust  although  two  years  ^lapsed  after  it  was  made,  and 
before  it  was  acted  upon ;  and  taken  no  step  to  prevent  the  sale,  are 
to  be  presumed  to  have  acquiesced  in  it :  and  by  their  laches,  have 
lost  the  right  to  impeach  the  sale;  especially  as  nearly  five  years 
more  elapsed  after  the  sale  before  any  move  was  made.  The  trus- 
tee is  the  agent  of  the  grantor  and  cestui  que  trust;  and  if  any  wrong 
hap  been  done,  it  has  been  by  their  agent ;  and  to  him  the  appellees 
flhould  look. 

y.  An  account  of  the  administration  of  Reuben  Burton's  esitate 
should  have  been  ordered,  whereby  the  appellant  might  have  shown 
m  personal  fund  adequate  to  the  payment  of  the  debt. 

VI.  An  account  of  the  rents  and  profits  of  the  coal  property  should 
liave  been  ordered;  and  the  surplus,  after  paying  the  annuity,  ap- 
plied to  the  payment  of  this  debt,  if  it  was  to  be  paid  from  the  land 
m  any  form. 

.  VII.  TTi^  widow  and  heirs  of  Daniel  Burton  should  have  been 
parties  to  this  suit ;  the  widow  at  least 

VIII.  The  judgment  was  dead  and  inoperative  when  the  decr^ 
was  rendered ;  and  no  decree  should  have  been  rendered  upon  it 
until  it  was  revived,  if  it  could  be.  If  it  could  not  be^  then  no  de- 
c(e6  could  be  founded  on  it 
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For  the  foregoing  reasons,  it  is  adced  that  the  decree  of  the  Circuit 
Court  may  be  reversed,  and  the  bill  dismissed  ^  or,  if  that  m^ 
.  not  be,  that  it  be  reversed  and  modified  according  to  the  viewa. 
herein  submitted. 

In  reply  to  )he  argument  for  the  appellees,  the  counsel  for  the 
appellants  said ;  the  cases  relied  u]^n  are  cases  binding  the  heirs ; 
and  the  question  was,  what  constituted  assets  under  the  plea  of 
^<  Reins  per  descent"  In  such  cases,  the  heir  who  inherits  a  valu- 
able  reversion  cannot  make  the  plea ;  the  reversion  is  assets  in  his; 
hands.  This  is  emphatically  the  case  in  Tindales  vs.  Wa^re,  4  Ebg. 
Condensed  Chancery  Report  But,  it  is  repeated,  that  when  the 
right  of  the  creditor  depends  upon  the  power  of  the  elegit,  a  drv 
reversion  is  not  liable,  because  it  cannot  l^  extended.  It  is  beliieved^ 
with  due  submission,  that  no  such  case  can  be  found.  How  cau 
you  extend,  at  a  yearly  rent,  that  which,  by  the  terms  of  the  propo* 
sition  has  no  yearly  value  ?  What  would  be  the  condition  of  the 
creditor,  whose  debt  was  annually  wasting  away  by  the^use  of  a 
thing  which  was  not  susceptible  of  use?  Who  was  accounting 
annually  for  the  profit  of  that  which  could  not  yield  profit  ? 

Mr.  Robinson  for  the  appellees. 

In  the  Court  below,  the  statute  of  Virginia  was  relied  on  which 
declares  that  no  action  of  debt  sh^ll  be  brought  against  any  executor^ 
or  administrator,  upon  a  judgment  obtaindl  against  his  testator,  or 
intestate,  nor  shall  any  scire  facias  be  issued  against  any  executor,, 
or  administrator,  to  revive  such  judRinent  after  the  exjpiration  of 
five  years  from  the  qualification  of  ms  executor,  or  admitustrator- 
1  R.  C.  p. '492,  §  17.  A  single  answer  to  this  objection  will  suffice^ 
The  qualification  of  Reuben  Burton's  administrator,  was  on  the  9th 
of  December,  1829.  This  9uit  wacs  brought  the  I5th  of  Septem* 
her,  1834.  It  was,,  therefore,  brought  before  the  expiration  of  five 
vears  from  the  qualification ;  and  me  statute  does  not  apply.  This 
being  the  case,  it  is  unnecessary  to  urge  upon  the  Court  the  conside- 
rations which  forbid  such  a  defence  in  equity  by  a  purchaser  under 
a  deed  of  trust,  which  mentions  the  judgment,  and  acknowledges  the 
debt  to  be  due. 

The  judgment  remaining  in  full  force,  the  question  th^n  is,  how 
far  it  operates  ^8  » lien  upon  the  real  estate  of  the  judgment  debtor. 

The  writ  of  elegit  given  by  the  stisitute  of  Westm.  2^  has  always 
been  in  use  in  Virginia.  Every  person  recovering  any  debt, 
damages,  or  costs,  may  sue  out  this  writ  to  charge  a  moiety  of  all 
the  lands  and  tenements  whereof  the  debtor  was  seised  at  the  day 
of  obtaining  the  judgment,  or  at  any  time  afterwards.  1  R.  C.  52& 

Some  years  before  the  judgment,  Daniel  Burton  the  father  of 

Reuben  Burton  died  intestate,  leaving  Sarah  Burton,  his  widow^ 

and  the  following  children  as  his  heirs,  to  wit :  Thomas,  a  child  by 

the  said  Sarah ;  and  Susan,  Mary,  Reuben,  Rebecca,  and  AYiUit^n^ 
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\lj  a  fonner  numriage.  Rebecca  afterwards  died  intestate,  and  tm- 
BUkirie^  leaving  her  brothers  and  sisters  as  her  heirs.  As  heir^  of 
0aniel  Burton/ his  two  sons,  Reuben  and  Wiliiam^  were  each  enti- 
tled to  a  sixth  part  of  his  real  estate ;  and  as  heirs  of  Rebecca,  they 
were  eaph  ^entitled  to  two-ninths  of  her  real  estate.  Reuben  Burton 
acquired,  hy  purchase  the  whole  interest  of  William,  as  heir  of 
Daniel  Burton,  aiid  also  as  heir  of  Rebecca ;  and  in  this  way,  his 
diare  of  the  i^  estate  of  Daniel  Barton  (taking  into  accoiint  the 
part  of  William  and  the  part  of  Rebecca)  was  two-sijtths  and  four* 
ninths  of  another  sixthybeing  ra^er  more  than  two-fifths. 

By^  the  terms  of  the  agreement  relied  oh  in  the  defence,  the  heirs  of 
Daniel  Burton  were  to  have  durine  the  widow's  life  the  right  of  occu- 
pying, using,  and  working  the  coal  pits,and  also  the  right  and  power 
of  sinking  shafts  and  searching  for  coals  on  any  part  of  the  tract  of 
land  attached  thereto,  except  die  yard,  houses,  aDot  gardens;  and  also 
the  right  and  privilege  of  cutting  and  taking  on  any  part  of  the  tract, 
1^  necessary  timber  and  wood  for  the  use  and  management  of  the 
coal  pits,  opened,or  to  be  opened,paying  to  the  widow,during  her  life, 
a  yearly  sum  of  0200  for  her  dower  interest  It  has  been  objected 
that  Reuben  Burton's  interest  in  this  part  of  the  subject  could  not 
be  charged;  because  the  subject  was  not  exclusivelv  his;  This  objec- 
tion can  present  no  difficulty.  Thd  judgment  is  clearly  a  lien  upon 
a  moiety  of  all  the  lands  or  tenements  of  which  the  debtor  is  seised. 
The  estate  in  lands  or  tenements  of  a  joint  tenant,  or  tenant  in  com- 
mon, is  charged  by  judgment  against  such  joint  tenant,  or  tenant  in 
common,  as  much  as  any  other  interest  ii^  real'  estate.  It  has  long 
been  so  settled.  In  Viner's  Abr.  tit  Execution,  let  N.  pi.  25,  voL 
X.  ;p.  549,  it  is  laid  down,  that  *^  if  there  are  two  joint  tenants,  and 
one  makes  a  statute^  and  afterwards  joins  with  his  companion  in  a 
feoffmetit  of  the  land,  the  moiety  of  the  land  may  be  ext^ded  upon 
this  statute.^'  As  it  may  be  extended  upon  a  statute,  it  may  like- 
wise be  oxtended  iipbn  a  judgment  See  Gilbert  on  Executions, 
U,  42. 

The  questioii  applicable  to  the  tract  generally,  with  the  exception 
of  the  interest  just  mentioned,  js,  whether  a  judgment  against  a 
debtor  who  has  a  reversion  in  fee'expectant'upon  an  estate  for  life, 
creates  a  lien  upon  such  reversion.  It  was  upon  this  part  of  the 
case  that  the  other  side  relied  principally  in  the  Court  below. 

We  wer6  told  that  a  rent  seek  was  not  extendible;  and  from  (his 
it  was  attempted  to  deckice  the  conclusion,  that  a  reversion  after  an 
estate  for  life  (a  dry  reversion  as  it  was  called)  could  not  be  ex- 
tended. 

The  case  m  whidi  it  was  decided  that  a  rent  seek  could  not  be 
extended^  was  that  of  Walsal  vs.  Heath,^  Cro.  &liz.  656.  The  action 
was  replevin.  The  avowry  was,  that  J.  S.  seised  of  lands  for  the 
Ufe  of  Sibyl  his  wi^e  in  right  of  his  wife,  the  reversion  in  fee  to  the 
baron ;  he  and  tus  feme  made  a  lease  for  years,  reserving  £4  rent 
lier  annum.    The  barou  being  indebted  by  obligation  made  tho 
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by  the  name  of  Isabel,  and  recovered ;  and  upon  a  Writ  of  fieri  &daa 
a  devastavit  was  returned,  and  thereupon  an  elegit  aiiv:aided,  and 
the  sheriff  returned  that  Isabel  had  jN  rent  issuing  out  of  that  land, 
upon  a  deoodse  made  by  her  and  her  husband,  and  delivers  the  moiety 
of  that  rent,  and  thereupon  he  avows  for  the  same,  and  it  was  there- 
upon  demurred  and  adjudged  ill  for  three  causes.  First,  because  a 
lease  for  years  by  baron  and  feme,  without  deed,  is  void  against  the 
feme^  Secondly,  the  recovery  against  Isabel  is  void  against  Sibyl ; 
and  the  sheriff  cannot  extend  her  land*  Thirdly,  the  sheriff  deliver- 
ing the  rent  without  land,  so  as  there  is  not  any  reversion,it  is  but 
a  rent  seek ;  and  a  bare  rent  cannot  be  delivered,  ut  libenun  tene* 
mentum. 

This  case  does  not  at  all  go  to  show  that  a  reversion  in  fee  is  not 
charged  by  a  judgment. 

It  would  be  very  remarkable  if  the  judgment  should  create  no 
lien  upon  a  reversion,  when  such  reversion  is  liable  to  a  mere  bond 
creditor  pf  the  ancestor.  For  it  has  long  been  adjudged  that  upoi. 
an  obligation  of  the  ancestor,  binding  himiself  and  his  heirs,  the  heir 
may  be  charged  in  respect  to  any  estate  of  freehold  which  has  de- 
scended upon  him.  A  reversion  in  fee,  expectant  on  a  term  of 
years,  is  regarded  as  assets  in  the  hands  of  the  heir ;  although  the 
term  be  to  continue  five  hundred  years ;  as  was  the  case  in  Smith 
vs.  Angell,  2  L#d.  Raym.  73Sw  A  reversion  in  fee  expectant  on  an 
estate  for  life,  is  also  assets ;  notwithstanding  the  life  estate  be  still 
continuing.  Rooke  vs.  Clealand,  I  Lutw.  303.  1  Ld.  Rajrm.  53. 
Vin.  Abr.  tit.  Execution,  M.  pi.  7.  15.  If  the  party  seised  pf  the 
reversion,  devise  it  for  any  other  purpose  than  the  payment  of  debts, 
the  devise  is  void  as  to  specialty  creditors ;  and  the  creditor  may 
maintain  an  action  on  the  specialty  against  the  devisees  as  well  as 
the  heirs,  and  charge  tliem  in  respect  to  the  reversion.  Stat  of 
W.  &  M.  enacted  in  Virginia  in  1789;  1  R.  C.  391,  392.  And  if 
any  heir  or  devisee,  so  liable,  shall  before  action  brought  alien  the 
estate  descended  to  him,  he  will  be  liable  for  the  value  of  the  land 
so  aliened.    Ibid. 

•  The  inquiry  then  presents  itself,  whether  a  creditor  who  has  ob* 
tained  a  judgment  against  a  debtor  in  his  Ufe  time,  is  worse  off,  in 
xespect  to  this  matter,  than  a  creditor  by  specialty  merely. 

In  the  case  of  Coke  vs.  Bamsley,  Brownl.  ?34,  where  the  ques- 
tion was,  whether  land  held  in  ancient  demesne  was  extendible,  the* 
judges  held  that  it  was:  saying,  " for  otherwise,  if  it  should  not  be 
extendible,  there  would  be  a  failure  of  justice,  which  the  law  doth 
not  allow  of.*'  There  would  be  an  equal  failure  of  justice,  if  a  re- 
version in  fee  were  not  liable  to  a  judgment  creilitor.  It  is  well 
settled  that  if  a  man  lease  for  a  year,  rend^ruig  rent,  the  reversion 
may  be  extended  upon  an  elegit  during  the  lease,  and  the  tenant  by 
elegit  shall  have  a  moiety  of  the  rent.  Sir  Thomas  Campbell's  case, 
1  RoUe's  Abr.  894,  pi.  5.    It  is  also  settled,  that  if  there  be  tenant 
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for  life,  ihe  reversion  in  fee,  and  he  in  reyersion  acknowledges  a 
statute,  and  then  grants  the  reversion,  and  then  tenant  for  life  dies, 
this  land  shall  he  extended  upon  the  statute.  2  Rollers  Ahr.  part  2, 
p.  473,  let  Q.  This  proves  that  a  statute  creates  a  lien  upon  a  re- 
version expectant  upon  an  estate  for  life,  though  the  life  estate  be 
^1  continuing. 

The  lien  upon  a  reversion  created  by  a  judjgment,  is  eqtial  to  that 
of  a  statute.  It  was  so  decided  by  Lord  Harawicke,  in  Gifford  v& 
Barber,  4  Vin.  Abr.  tit  Charge,  letter  A,  pi.  17,  p.  451.  .  There  the 
judgment  debtor  had  a  reversion  after  an  estate  tail.  The  estate 
tail  having  terminated,  and  the  reversion  coming  into  possession  of 
the  heir  of  the  judgment  debtor,  the  question  was,  whether  the  judg- 
ment created  a  lien  upon  it  The  chanceUor  held  that  a  person 
having  an  estate  of  inheritance  subject  to  intermediate  estates, 
might  ffrant,  charge,  or  encumber  the  reversion  as  he  should  see 
fit;  and  might  encumber  It  by  judgment  as  well  as  in  anv  other 
manner. 

The  whole  law  upon  the  subject  is  laid  down  with  great  clear- 
ness in  Gilbert  on  Executions,  38,  39.  He  says,'*«Th6  judgment 
binds  not  only  the  lands  apd  tenements  of  which  the  defendant 
is  actually  seised,  but  also  the  reversions  on  leases  for  lives  as  well 
as  for  years.  For  though  the  words  of  the  elegit  are, '  a  moiety  of  • 
all  the  lands  and  tenements  of  which  the  said  A.  was  seized,'  &c., 
yet  the  intent  of  the  writ  extends  to  whatever  lands  and  tenements 
were  actually  vested  in  the. defendant;  because  the  statute  is  a 
jnoiety  of  the  lands,  which  extends  to  reversions,  which  are  com- 
prised under  the  name  of  lands,  since  they  are  lands  returning  to 
we  defendant  when  tfie  particular  estate  ceases  ;^  s^nd,  therefore, 
though  this  was  formerly  disputed,  the  latter  resolutions  have  settled 
the  law  to  be  as  we  have  already  mentioned^" 

The  law  is  laid  down  in  the  same  way  by  Sir  Henry  Gwillim,  in 
a  volume,  which  he  prepared  before  his  death,  of  the  last  edition  of 
Bacon's  Abridgment  See  tit  Execution,  let  C.  vol.  iiL  p.  381, 6f 
Lond.  ed.  of  1832.  And  in  the  late  case  of  Harris  vs.  Pugh,  4  Bing. 
335,  13  Eng.  Com.  Law  Rep.  45d,  it  is  expressly  staUid  by  the 
Court,  that  if  jthe  estate  of  the  debtor  in  the  reversion  had  been  a 
legal  instead  of  an  equitable  estate,  the  judgment  would  have  bound 
it,  and  overreached  the  subsequent  conveyance. 

The  judgment  being  alien  upon  the  property,  that  lien  clearly 
Ojperates  against  the  alienees  of  the  debtor^  United  States,  vs.  Mor- 
rison, &c  4  Peters,  124.   Watts  vs.  Kinney,  &c  3  Leigh,  272. 

If  there  were  any  difficulty  in  taking  the  reversion  of  the  debtor 
iu  execution  at  law,  it  would,  upon  the  general  principles  of  a  Comt 
of  equity,  still  be  bound. in  equity:  and  the  lien  enfocced  against 
the  debtor^s  alienees.    Coutts  vs.  Walker,  2  Leigh,  268. 

In  this  case,  the  reason  for  enforcing  the  lien  against  the  aUenee 
is  stronger  than  usual;  for  here,  the  property  subject  to  the  lieii  was 
purchased  with  full  knowledge  of  the  jl^lg^|^ntj^and  knowledge  alsa 
Uukt  tih^  debt  was  still  dne^ 
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The  tnistees  in  the  deed  of  trust  could^  certainly,  not  object  to  the 
Court's  decreeing  a  sale  of  the  properly  subject  to  the  Uep.  For 
'they,  by  the  terms  of  the  deed  of  trust  were  to  sell  at  all  eventi^ 
See  Mutual  Ass.  Society. v^.  Stanard,  &c.  4  Munf.  538.  Neither 
can  any  one  claiming  under  the  (rust  make  that  objection.  It  might 
ind^d  have  been  seriously  contended,  upon  the  authority  of  the  qase 
just  cited,  that  the  decree  should  have  been  for  the  sale  of  the  wbidle 

Sroperty,  instead  of  a  moiety  merely.  But  such  a  decree  would  no 
ouDt  have  been  objected  to  on  the  other  side,  and  the  objection  has 
been  carefully  avoided.  The  decree  in  this  case  merely  directs  a 
sale  of  the  land^  so  far  as  the  creditor  has  a  lien  upon  it, 

That  equity  wiH,  at  the  suit  of  the  creditor,  aft<9r  the  death  of  the 
judgment  deotor,  accelerate  the  pajrment  by  directing  a  sale  of  the 
moiety;  and  not  Qoinj^l  the  judgment  creditor  to  wait  till  he  has 
been  paid  oat  of  the  rents  and  profits,  was  settled  in  Stileman  vi. 
Ashdown,  2  Atk.  608,  Amb.  13,  and  has  been  acted  on  in  a  great 
number  of  cases.  GalCon  t;^  Hancock,  2  Atk.  433.  O'Gorman  vi. 
Comyn,  2  Sch.  &  Le£  137.  OTallon  vs.  Dillon,  ibid.  13.  Countess 
of  Warwick  vs.  Edwards,  1  Dick.  51.  In  Virginia  the  principle  has 
been  recognised  in  Blow  vs.  Maynard,  2  Leigh,  57.  66. 

No  portion  of  a  debtor's  real  estate  is  exonerated  from  his 
creditors,  or  exempted  from  being  sold,  because  it  yields  nothing 
tonually. 

In  Robinson,  &c.  vs.  Tong,  2  Str.  879.  3  P.  Wms.  401,  where 
the  question  related  to  an  advowson  which  had  descended  upon 
the  heir,  to  wit,  a  right  of  presentation  to  a  church ;  and  the  objec- 
tion was  taken  ttiat  it  yield^  nothing ;  it  was  answered  that  it  might 
be  mad&  available  by  sale.  Lord  Hardwicke  decided  the  same  way 
in  Westfaling  v^.  We8tfaling.;3,  Atk.  460.  Not  only  was  the  advow- 
son decided  to  be  real  as^evs,  and  directed  tabe  sold;  but  it  was 
decreed  Ihat  the  money  should  be  paid  to  judgment  creditors  accord- 
ing to  the  miority  of  their  judgments,  and  then  equally  to  bond 
creditors.  Tong,  &c  vs.  Robinson,  1  Brown's  Par.  Caa.  p.  114  of 
Tomlin's  edition. 

In  the  case  of  a  reversion,  where  it  is  impracticable  to  obtain  a 
discharge  of  the  debt  by  any  application  of  rents  and  profits ;  and 
where  the  only  way  of  making  the  reversion  available  in  uiy  rea- 
sonable time  IS  by  sale ;  there  is  every  reason  for  decreeing  a  sale. 
This  subject  has  been  fuUy  considered,  and  the  propriety  of  a  sale 
decided  in  Tyndale  vs.  Warre,  Jacob's  Reports,  212.  4  Cond.  Ea%. 
Ch.  Rep.  100. 

Mr.  Justice  Barbour  delivered  the  opinion  of  the  Court 

This  is  an  appeal  from  a  decree  of  tne  Circuit  Court,  for  the  fifth 
drcuit,  and  eastern  district  of  Virginia. 

The  case  was  this  : 

In  the  month  of  June,  1827, 9mith  and  Kennedy  obtained  a  judg- 
ment in  the  Circuit  Court  against  Reuben  Burton,  for  01348  75, 
with  interest  firom  the  14th  October,  1823,  and  costs.    On  this  judg- 
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menty  an  elegit  was  issued  on  the  31st  of  Decem1;>er,  1827.  On  thB 
12th  of  August)  in  the  same  year,  Reuben  Buiton,  by  deed  c^n- 
veyedlds  real  estate  to  certain  trustees^  intrust^  to  sell  the  same  for 
tilie  benefit  of  his  creditors ;  amongst  many  other  debts  enumerated 
in  the  deed,  the  judgment  already  mentioned^  recovered  by  Smith 
and  Keniiedy,  was  included. 

These  last  mentioned  creditors,  the  appellees,  never  assented  to, 
or  accepted  any  thing*  under  the  trust  deed-  Burton  having  died, 
the  only  trustee  who  accepted  the  trusty  on  the  2 1st  of.  December, 
1829,  sold,  under  the  deed,  all  the  estate,  both  real  and  personal 
conveyed  by  it;  and  at  that  sale,  Sarah  Burton  by  her  agent,  pur- 
chasea,.at  tfie  price  of  SlOOp,  th^  interest  of  Reuben  Burton,  that 
is,  two-fifth  parts  in  a  certain  (tract  of  land  called  Springfield,  sup- 
posed  to  contain  about  £ve  hundred  acres,  and  alsonis  interest  in 
certain  coal  pits  on  the  same  tract.  The  character  of  Reuben  Bur- 
ton's interest  in  the  Springfield  tract  of  land,  as  appears  from  the 
record.  Was  that  of  a  reversion  in  fee^  after  an  estate  for  life.  And 
the  character  of  his  interest  in  the  coal  ^its,  as  appears  from  an 
agreement  in  the  record,  was  this :'  The  heirs  of  Daniel  Burton,  of 
whom  Reuben  was  one,  were  to  have,  during'  die  widow's  life,  the 
right  of  occupying,  using,  and  working  the  coal  pits,  and  the  right 
and  power  ot  sinking  shafts,  aiid  searching  for  coal  oif  any  part 
of  the  land,  except  the  yard,  &c. ;  paying  to  the  widow,  during  her 
life,  the  yearly  sum  of  2^200,  for  her  ao^er  interest.  The  same 
agreement  wiU  show  his  interest  in  a  mineral  spring,  also  -included 
in  the  decree. 

After  the  death  of  Reuben  Burton)  the  appellees,  finding  that 
there  was  no  personal  estate  to  satisfy  their  debt,  in  September, 
1834,  filed  their  bill,  to  enforce  the  lien  created  by  ttieir  judgment ; 
making,  amongst  others,  Sarah  Burton  a  defendant,  as  purchaser  of 
the  interest  of  Reuben  Burton,  before  described,  in  the  Springfield 
tract  of  land,  and  coal  pits. 

She  answered,  saying  that  the  property  conveyed  to  her  was  not 
purchased  for  her  own  benefit,  but  for  the  benent  of  her  son,  Tho- 
mas  O.  Burton,  the  appellant.  She  insisted,  in  her  answer,  that  the 
appellees  had  no  right  to  enforce  their  judgment,  as  more  than  five 
years  had  elapsed  since  the  death  of  Keuben  Burton;  she  denied 
that  the  judgment  created  any  lien  on  the  property  purchased  by 
her  which  was  valid  against  her ;  she  insisted  that  the  appellees 
weiie  entitled  to  no  relief  in  equity ;  and  Uiat  at  all  events,  a  sale 
should  not^fg  decreed. 

An  amended  bill  was  thereupon  filed,  making  Thomas  0.  Burton 
a  defendant  He  filed  an  answer,  insisting  upon  the  grounds  taken 
by  Sarah  Burton. 

The  cause  coming  on  to  be  heard,  the  Court  held  the  revernonaij 
interest  of  Reuben  Burton  in  the  Springfield  tract  of  land,  and  his 
interest  in  the  right'of  occupying  and  working  the  coal  pits  thereon^ 
iaqd  also iiis 'interest  in  the  mineral  spring  thereon,  with  the  twenty- 
flvracreo  ot  land  adjoining  thereto,  liable  to  the  appellees'  judgment  i 
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and  decreed  a  moiety  of  Reuben  Burton's  interest  to  be  soUL  From 
that  decree  this  appeal  is  taken. 

Upon  this  state  of  facts,  two  questions*  arise :  Ist  Whether  the 
judgment  created  a  lien  on  the  reversionary  interest  of  Reuben 
Burton  in  the  land,  in  question  ?  And,  2d.  Whether  it  was  cpmpe- 
tent  to  the  Court  to  decree  a  sale  of  his  interest,  with  a  yi^w  to  ac- 
celerate the  payment  of  the  debt  f  or  whether  me  appellees  should 
have  been  leh  to  such  remedy  as  they  had  at  law  ? 

As  to  the  first  point  In  relation' to  Istnds  of  which  the  debtor  has 
the  actual  seisin/ there  is  no  doubt  but  that  the  judgment  creates  a 
lien.  Upon  ttuis  subject,  this  Court  said,  in  the  case  of  the  United 
States  vs.  Morrison  and  others,  4  Peters,  124,  there  is  no  statute  in 
Virginia  which  expressly  makes  a  judgment  a  lien  upon  the  lands 
of  the  debtor.  As  m  England,  the  lien  is  the  consequence  of  a  right 
to  take  out  an  elegit  Daring  the  existence  of  this  right,  the  lien  is 
universally  i^knowledged.  That  right  unquestionably  existed  in 
this  case ;  because  an  elegit  did  actually  issue  within  the  year  after 
the  judgment  was  rendered.  There  would  then  be  ho  soft  of  diffi- 
culty upon  the  question  of  a  lien,  if  the  debtor  had  had  actual 
seisin  of  the  land;  but  the  difficulty  is  suggested  that  his  interest 
was  reversionary  only.  '  Let  us  inquire  wh^her  this  interposes  any 
obstacle.  All  the  authorities,  ancient  and  modetn,  agree  in  this  pro- 
position that  a  reversion  after  an  estate  for  life  is  assets;  or  as  some 
of  the  books  express  it,  quasi  assets,  in  th%  hands  oC  the  beir,  in  re- 
gard to  the  bond  of  his  ancestor,  binding  heirs ;  and  that  in  such 
case,  the  plai^^^iff  may  take  judgment  of  it,  quando  acciderit.  Dyer, 
373.  Carthew,.129.  1  Lord  Ray.  53.  Chitty  on  Descents,  336. 
In  Dyer,  ubi  supra,  the  form  of  the  judgment  in  such  case  is  given. 
It  is,  <<  that  he  sho\il3  recover  the  debt  and  damages  of  the  afpresaid 
reversion,  to  be  levied  when  it  shall  fall  in.''  And  it  is  added,  that 
a  special  writ  shall  issue  to  extend  the  whole.  The  doctrine  u|)oii 
this  subject  is  laid  down  very  clearly  by  the  Master  of  the  Rolls,  in 
the  case  of  Tyndale  vs.  Warre,  3  Jacob.  217,  218.  There  are, 'says 
he,  three  cases  of  reversions ;  if  it  be  a  reversion  dependant  upon  a 
term  of  years,  the  law  does  not  consider  the  term  as  any  thing,  and 
judgment  is  given  againist  the  heirs,  if  he  plead  reins  per  descent 
But  if  the  creditor  take  out  an  elegit,  he  is  stopped  by  the  term, 
which  is  a  good  defence  for  the  lessee  in  ejectment,  and  so  there  is 
a  cesset  executio  during  the  terra. .  If  it  be  a  reversion  after  an 
estate  for  life,  the  heir  must  plead  specially,  stating  that  he  has  no 
assets  except  this,  and  setting  forth  what  it  is;,  the  creditor  may 
then  take  judgment  quando  acciderit  In  the  case  of  a  reversion  after 
an  estate  tail,  the  authorities  say,' that  the  heir  may  plead,  generally, 
reins  per  descent,  distinguishing  this  from  the  plea  in  the  case  of  a 
reversion  after  an  estate  for  life.  '  The  plaintiff  may  then  reply,  that 
there  is  this  reversion  descended  to  the  defendant ;  and  he  may  then 
have  a  judgment  quando  acciderit,  the  saihe  as  in  the  case  of  a  re- 
version after  an  estate  for  life 
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'  Now,  upon  principle,  it  would  aeem  to  be  d^ar,  that  whatever 
estate  desoonded  to  me  heir,  which  waa  liable  as  assets  to  the  bond 
debt  of  the  ancestor,  must  be  bound  by  a  judgment  obtained  against 
the  ancestor  in  his  lifetime- 

But  tHis  is  not  left  to  rest  upon  deductions  from  geneial  principles, 
or  analofly  to  tlie  case  of  assets  descended  to  the  heir,  whatever 
may  be  me  doctrine  as  to  reversions  after  estates  tail,  about  which 
there  has  been  some  doubt,  as  appears  from  tiie  case  before  cited, 
from  Jacob's  Reports ;  there  is  a  cunentof  authority  going^  to  prove 
that  a  reversion  after  an  estate  for  life,  is  bound  by  a  judgment 
against  the  ancestor  from  whom  it  immediately  descends. 

The  statute  of  Virginia  giying  to  a  party  the  right,  at  his  election, 
to  have  an  elegit,  is  almost  a  transcript  pt  the  statute  of  Westmin- 
ster the  second.  The  writ  itself  commsLuds  the  officer  to  delivisr  to 
the  plaintiff  a  moiety  of  all  the  lands  and  tenements,  whereof  the 
debtor,  at  the  time  of  obtaining  the  judgment  was  seised,  or  dt  any 
time  afterwards.' 

Lands  and  tenements,  then,  are  the  subject  on  which  the  writ  is 
to  operate. 

Nbw^  in  Corny n's  Digest,  title  Grant,  E.  %  it  is  said,  that  by 
grai^t  of  ajl  lands  and  tenements,  a  reversion  passes.  In  the 
same  Book,  title  Elstate,  B.  12,  it  is  said :  If  a  man  grant  the  land 
it^lf  the  reversion  passes.  So  in  Moore's  Reports,  36,  a  -reversion 
is  said  to  be  a  tenement  Thus  it  appears  thai  a  reversion  fadls 
within  each  of  the  terms,  lands,  and  tenements.  But  the  pa,rty  must 
have  been  seised  at  the  time  of  obtaining  die  judgment,  or  after- 
wards. \ 

Now  let  us  see  what  is  meant  by  the  seisin  spoken  of  in  the  sta^ 
tute.  And  Jhe  authprities  are  clear  that  it  is  not  confined  to  actual 
corpbreal  possession.  In  Gilbert  on  Executions,  pages  38  and  39,  it 
is  said,  that  the  judgment  binds  not  only  the  lands  and  tenements 
of  which  the  defejidant  is  actually  Seised,  but  also  the  reversiohs 
on  leases  for  lives,  as  well  as  for  years ;  for  although  the  words  of 
the  elegit  are,  that  without  delay  you  cause  to  be  delivered  a  moiety 
of  all  (he  lands  and  tenements  of  which  the  aforesaid  B.  was  seised; 
&c.,  yet  the  intent  of  the  writ  extends  to  whatever  lands  and  tene- 
ments were  actually  vested  in  tlie  defendant :  because  the  statute  is, 
a  moiety  of  the  land,  which  extends  to  reversions,  which  are  com- 
prised under  the  name  lands,  since  ttrey  are  lands  returning  to  the 
defendsmt  when  the  particular  estate  ceases. 

So  in  2  Williams'  Saun.  68,^  it  is  said:  Judgment  binds  not  only 
lands  of  rwhich  defendant  is  actually  seised,  but  also  reversions  on 
leases  for  lives  or  years;  and,  therefore,  a  moiety  of  a  reversion  may 
be  extended,  and  plaintiff  will  have  a  moiety  of  the  rent  So  in 
Chitty  on  Descents,  338,  it  is  said.  That  if  judgment  be  bad  in  the 
debtor's  lifetime,  it  will  bind  the  property,  though  no  elocution  be 
taken  put  till  the  property  descends  to  others.  Nay,  in  case  of 
a  iudgmeht,*it  is  said  to  bind,  even  where  it  is  against  a  person  from 
ymam  the  estate  does  not  immediately  descend,  as  if  it  were  against 
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a  remaiBderman  or  reversioner;  trhereas, the  contrary  would  be  the 
case  of  a  bond  on  which  no  judgment  had  been  rendered  in  the^ 
debtor's  lifetime,  who  stood  in  the  same  relation. 
.  The  audior  last  ctted,  in  page  54,  quoting  Watkins  on  Descents,  40, 
41,  Speaking  of  the  subject  of  seisin  of  reversions,  remarks,  that  the 
c6nfu8ion  seems  to  have  been  created  by  the  different  meanings 
which  have  been  attached  to  the  word  ^  seisin ;"  by  being  used  in  a 
general  sense  when  it  should  properly  have  been  confined  in  its  ac- 
ceptation ;  or  by  being  confined  when  it  should  have  been  taken  in 
a  generial  sense.  And  in  pages  53,  54,  he  ihus  stims  up  the  doctrine. 
We  must  here  remember  that  the  expressions  or  terms  of  a  seisin  in 
law  and  a  seisin  in  deed,  refer  only  to  the  present  and  actiial'corpo- 
real  possession  of  the  premises ;  and  not  to  the  fij^ture  of  an  interest 
which  is  to  cotne  into  actual  enjoyment  in  some  future  event :  and 
here  the  word  <<  seisin'^  is  used  m  its  strict  sense ;  aiid  though  we 
frequently  use  the  term  ^seisin"  of  a  remainder  or  reversion  eit^ 
pectant  upon  a  fireehold,  yet  this  signifies  no  more  than  that  the*, 
property  m  them  is  fixed  ilr  the  owner,  and  that  such  owner  is 
placed  m  the  tenancy.  The  particular  estates,  and  those  expectant 
upon  them,  form  in  law  oidy  one  estate ;  and  the  delivery  of  pos- 
session to  tfie  person  taking  first  extends  to  alL  All  therefore  may 
be  said  to  be  seised,  all,  b^iilg  placed  in  the  tenancy,  uid  the  pro* 
perty  being  thus  fixed  in  alL  It  is  upon  these  principles  thai!  the 
authorities  lay  down  the  doctrine,  that  a  judgment  binos  a  reversion 
after  an  estate  for  life. 

Yfe  are  therefore  satisfied  that  the  judgment  of  the  appellees  bound 
the  reversionary  interest  in  the  land  in  question ;  and  as  to  the  other 
property  embraced  in  the  decree,  there  is  no  room  for  doubt  or  dif- 
ficulty. And  then  the  question  is^  whether  the  Court  ought  to  have 
decreed  a  sale,  with  a  view  to  accelerate  the  payment  of  the  debt ; 
or  whether  the  appellees  should  have  been  left  to  such  remedy  as 
they  had  at  law  ?    Upon  th%  subject  of  the  power  of  a  Court  of 

'  equity  in  this  respect,  the  authorities  are  decisive.  More  dian  a  cen- 
tury ago,  in  the  case  of  Hobinson  vs.  Tong,  3  Viner's  Abr.  Assets 
A,  pi.  89,  p.  145,  an  advowsori  was  decreed  to  be  sold,  at  the  in- 
stance b{  (^editors,  as  assets  descended ;  and  the  decree  was  affirmed 

'  in  the  House  of  Lords.  That  is  supposed  to  have  been  the  case 
not  of  judgment,  but  bond  creditors.  In  Stileman  vs.  Ashdown,  2 
Atk.  607,  Lord  Hardwicke  decreed  a  sale  of  a  moiety  of  the  land  to 
satisfy  u  iudgment  creditor.  He  oonfined  the  decree  to, a  moiety, 
)>ecause  the  judgment. only  bound  a  moiety  at  law.  On  that  occa-* 
sion  he  said,  that  whibt  equity  could  QOt  change  the  rights  of  the 

*  parties,  it  might  accelerate  the  payment  by  directing  the  sale  of  a 
moiety,  and  not  let  the  creditor*  wait  until  he  was  paid  out  of  the 
rents  and  profits.  The  principle  was  asserted  by  Lord  Redesdale  in 
2  Sch.  and  Lef.  138,  and  in  the  same  book,  13 ;  and  such  he  stated 
to  be  the  settled  doctrine  in  Ireland.  In  the  first  of  these  cases  he 
said :  '<  Although  thia  Court  has  been  in  the  habit  of  selling  to  pay 
jud|;menu  debts,  where  it  was  ascertained  that  they  Were  legal 
Vol.  XIII.— 2  S 
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liens  ot^ihe  land,  the  foundatkm  of  that  was  the.legal  right  The 
only  equity  the  creditor  had,  was*  to  render -his  remedy  more  ef- 
fectual by  getting  a  wle,  instead  of  lerying  his  debt  out  of  rents  and 
profits,  wluch  was  the- only  execution  the  common  law  gave. 

These  cases  aire  cited  and  relied  upon,  and  the  doctrine  of  them 
approved,  in  2  Lei^h,  30 ;  and  in  page  58  of  that  volume,  Judge 
Grreen^  sayst  <<This  principle,  so  far  as  I  am  informed,  has  been 
uniformly  practised  on  in  Virginia,  in  the  cases  of  heirs  boimd  by 
the  obli^tions  of  their  anoestors.  And  although  I  cannot  see 
clearly  the  foundation  of  this  equity  to  sell,  where  the  law  only  au- 
thorizes an  extent,  or  a  personal  judgment,  or  decree  against  the 
heir  for  the  value  of  the  assets  descended,  whether  aliened  by  him 
or  not,  (see  the  statute  of  fraudulent  devises ;)  yet  I  think  we  are 
bound  by  the  practice  founded  on  these  precedents,  so  long  acqui- 
esced in/'  In  6.  Leigh,>  196,  which  was  a  suit  in  equity  brought  by 
creditors  to  marshal  assets,  the  same  authorities  were  again  cited 
with  approbation,  and  the  same  doctrine  reasserted  by  the  judges, 
in  their  reasoning  upon  the  case:  In  pages  219,  220,'of  this  latter 
case.  Judge  Carr  went  into  a  review  of  English  cases,  which  he  said 
seemed  to  him  to  establi^  beyond  question,  the  regular  and  long 
established  course  there,  of  selling  the  lands  of  deceased  persons  to 
pay  their  debts,  binding  the  land,  or  to  marshal  their  assets :  and  he 
added,  that  it  struck  him  as  a  novelty  when,  in  the  course  of  the  ar- 
gument of  the  case,  he  heard  a  doubt  suggested  of  the  power  of  the 
Court  to  decree  a  sale  in  such  cases.  In  the  case  of  Tyndale  vs. 
Warre,  3  Jacob,  212,  this  subject  was  extensively  considered  by  Sir 
Thomas  Plumer,  Master  of  the  Rolls ;  who  held,  in  that  case,  a  re- 
version expectant  upon  an  estate  for  life,  and  even  upon  estates  tail, 
limited  to  unborn  children,  to  be  assets  for  the  payment  of  specialty 
debts;  and  accordingly  he  decreed  it  to  be  sold  for  that  purppse. 
This  Jast  has  a  peculiar  analogy  to,  and  bearing  upon  the  case  before 
us;  because  it  sustains  in  the  fullest  and  most  decisive  manner  both  the 

Sounds  on  which  the  decree  of  the  Circuit  Court  rests :  that  b,it  proves 
St,  th^t  a  reversion  after  aa  estate  for  life,  or  even  after  estates  tail 
limited  to  unborn  children,  is  ajssets,  liable  to  the  specialty  debt,  and,  of 
necessary  "consequence,  to  the  judgment  of  the  ancestor  from  whom  it 
immediately  descends ;  and,secondly ,  thata  Court  of  equity  will  decree 
such  a  reversion  to  be  sold,  in  order  to  accelerate  the  payment  of  the 
debt.  The  liability  of  a  reversion  after  a  life  estate  to  be  sold,  was  at 
once  conceded  by  the  counsel  for  the  heir : .  their  effoi  i  was  to  maintain 
that  the  reversion  in  that  case  could  not  be  sold,  because  it  was  after 
an  estate  taiL  It  was  strongly  said  by  the  Master  of  the  Rolls  in  that 
case,  that  the  reversion  was  a  part  ot  the  real  estate  of  the  ancestor; 
and  according  to  all  general  principles,  every  part  of  the  real  estate 
of  the  debtor,  except  copyhold,  is  considered  as  applicable  to  the 
payment  of  his  specialty  debts.  There  is  knother  part  of  the  reason- 
mg  of  the  Master^  of  the  Rolls,  which  has  a  most  cogent  application 
to  this.  It  having  being  urgeidthat  a  sale  otight  not  to  be  decreed^ 
out  of  consid^raUon  to  the  heir,  that  a  higher  price  might  be  ob- 
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tdned;  he  said:  ^But  I  think  that  such  eonaderatioiis  ouriit  not  to 
weigh,  for  the  question  is,  to  whom  does  the  property  belong  ?    It 
is  not  the  habit  of  the  Court  to  consid^  the  interest  of  the  hbir,  when 
opposed  to  that  of  the  creditors.    They  ought  to  have  the  fullest 
remedy.  And  upon  what  principle  can  the  Court  refuse  to  give  them 
the  benefit  of  a  sale,  because  another  persdn,  whose  interest  is 
secondary,  and  entirely  subject  to  theirs,  may  be  benefited  by  de- 
lay?''   So  fiur  from  its  being  proper  for  a  Court  to  hesitate  about 
decreeing  the  sale  of  an  interest  because  it  is  reversionary,  we  think 
that  the  character  |0f  the  interest  afifords  a  stronger  reason.    For  in 
regard  to  property  in  present  actual  possession,  the  elegit,  although 
a  tardy  remedy  in  its  operations,  yet  is  in  some  degree  an  effective 
remedy;  inasmuch  as  the  creditor  will  by  that  means  annually  re- 
ceive something  towards  his  debt :  whereas  in  the  case  of  a  dry  re- 
version,  as  the  one  in  the  present  case  is,  if  the  outstanding  life  estate 
should  continue  during  half  a  century,  the  creditor  might  look  on  in 
hopel^s  despondency,  without  the  possibility  of  receiving  one  cent 
firom  tha,t  source,  except  through  the  interposition  of  a  Court  of 
equity,  in  decreeing  a  sale.    Now  if  the  acceleration  of  a  tardy 
remedy  be  cause  enough  to  iustify  the  helping  hand  of  equity,  a  for- 
tiori, it  ought  to  be  extended  to  him  who  during  the  life  of  the 
tenant  for  life  is  without  any  remedy  at  all.    As  to  ^e  objection, 
that  the  judgment  ddd  not  bind  the  land  in  the  hands  of  the  appel*' 
lant  because  he  was  a  purchasei,  we  consider  it  wholly  untenable^ 
We  have  abready  «aid  that  the  iudffmeni  created  a  lien :  now  it  is 
of  the  very  nature  and  essence  of  a  lien,  that  no  matter  into  whose 
hands  the  property  goes,  it  passes  cum  onere ;  if  this  were  not  the 
case  it  would  cease  to  be  a  hen.    If  this  proposition  stood  in  need 
of  authority  to  support  it,  we^find  it  abundantly  in  the  case  of  The 
United  States  vs.  Morrison  and  others,  4  Peters,  124.    In  that  case 
the  judgment  of  the  United  States  rendered  in  1822,  was  held  to 
overreach  several  deeds  or  trust  executed  in  1823;  although  the, 
United  States  having  issued  a  fieri  facias,  whilst  that  execution  was 
in  the  marshal's  hands,  the  agent  of  the  treasury  at  the  instance  of 
the  defendants,  instructed  the  marshal  to  forbear  levying  it  on  con* 
dition  of  the  defendants'  paying  the  co9ts ;  and  accordingly  the  mar- 
shal did  not  make  a  levy,  but  made  a  return  within  the  year  1822, 
t|iat  all  further  proceedings  were  suspended  in  pursuance  of  said 
instructions ;  and  that  suspension  was  continued  until  the  year  1825. 
A  very  strong  application  of  this  doctrine  was  made  in  the 
case  of  the  Mutual  Assurance  Society  vs.  Stanard  et  al.,  4  Munf! 
539.    In  that  case  a  deed  of  trust,  bearing  date  28th  April,  1808, 
was  held  to  be  overreached  by  a  iudgment  rendered  on  the  6th  of  ^ 
May;  the  Court  applying  the  legal  fiction,  that  the  judgment  in  con- 
templation of  law  related  back  to  the  commencement  of  the  term, 
which  was  before  the  execution  of  the  deed. 

A  still  stronger  application  of  the  doctrine  was  made  by  the  same 
Court,  in  the  case  of  Coutts  vs.  Walker,  2  Leigh,  268.  In  that  case 
the  Court  held,  that  a  jiidgment  creditor  had  a  hen  in  equity  upon 
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the  equitable  estate  of  the  del^or^in  like  maimer  as  he  had  a  Hen  in 
law  upon  his  legal  estate;  and  a  deedof  trust  baring  been  executed 
by  the  debtor  convejring  his  equitable  estate  to  a  trustee,  and  Aat 
too  for  the  benefit  of  editors  between  the  .commencement  of  the 
term,  and  the  day  on  whkh  t^  judgment  Was  obtained;  the  same 
telatian  of  tfie  jiidgments  to  (he  first  day  of  the  term,  as  in  the  case 
pieYiously  dted,  Was  held  to  exist;  and  thus  the  trust  deed  was 
overreadie^  by  the  ji^igment 

It  is  argued  that  the  judgment  in  this  oase  was  barred  by  the  act 
of  Ihnitations  of  Virginia.  That  act  pro^Fides,  that  no  action  of  debt 
shall  be  brought  against  any  executor  or  administrator  upon  a  judg- 
m^t  obtained  against  his  ti^stator,  or  intestate,  not  shall  any  scire 
fiicii^  be  issued  against  any  executor;  or  administrator,  to  revive 
sudi  judgment, after  the  ei^iration of  fiveyearr, jfrom the qualffi- 
cation  of  his  executor,  cht  adminisdrator:  Tlie  facts  in  the  record 
furnish  a  decisive  answer  to  this  argument  It  appears  ^m  them^ 
that  the  administration  on  Reube^  Burton's  estate  was  ^[ranted  on 
the  9lh  o[  December,  1829 ;  and  thn  suit  was  brought  on  the  I5th 
of  September,  1834..  So  tikt  five  years  had  not  elapsed  fit>in  the 
time  of  the  qualification  of  the  admmistrator. 

This  view  renders  it  unnecessary  to  examine  whether  the  appel- 
lees would  not  have  been  witlnn  the  saving  of  ^  statute,  as  oofei- 
tended  for  by.  their  counsel  . 

Furthermore,  it  is  objected  that  then^sfaoiild  have  been  anacconnt 
taken  of  the  administration  of  Reuben  Burton's  personal  estate. 
"Wldiout  stopping  to  inquire  whetlier  that  would  oe  necessary  in 
an^  case, "where  the  suit  is  brought  merely  to  enforce  a  legal  lien; 
it  is  a  sufficient  answer  to  this,  objection  to  say — diat  there  is  on- 
dant  evidence  in  the  record,  that  there^  was  no  persona]  ^nate : 
nothing,  therefore,  could  have  been  more  unnecessary  or  unprofita- 
ble thim  to  have  ordered  an  accbuut  to  be  tuen. 

The  last  objection  is,  that  an  account  should  have  l^een  ordered 
of  the  rents  ana  profits  of  the  doai  property. 

Here,  too,  the  record  furnidies  a  satis&ctory  answer.  Assuming, 
for  the  purpose  of  meeting  this  objection,  tfmt  'by  analogy  to  the 
case  of  mar^ialing  assets,  a  Court  of  equity  would  not  decree  a  sale 
of  real  estate  to  satisfy  a  judgment  where  the  rents  and  profits 
would  discharge  it  in  a  reasonable  time,  as  was  held  by  the  Court 
in  the  case  of  Tennent's  heirs  tu.  Patton,  2  Leigh,  196;  yet  the 
facts  of  this  case  utterly  repel  the  application  of  that  principle  to  it 
In  that  case,  it  will  be  seen  that  the  debts  of  the  ancestor  were  said 
by  (me  of  the  judges  to  amount  to  |lS20,  and  the  annual  vulue  of 
the  land  was  ascertained  to  be  9400. 

In  that  case,  thereforis,  the  debt  would  be  satisfied  by  the  rents 
uid  profits  in  a  short  time.  In  t^is  case  the  facts  are  these.  There 
was  an  outstanding  life  estate  in  all  the  Springfield  tract  of  land, 
except  the  coal  pits  and  the  mineral  spring.  Reuben  Burton  s  inte- 
rest m  the  coal  pits  was  two-fifths,  in  .the  privilege  of  working  them 
during  the  lifetime  of  the  tenwt  for  life  -,  she  receiving  annuafiy  two 
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hiindT6d  dollan  foe  the  whole.  Retibeii  BurCcm'a  real  Ihteiest,  ttieir. 
is  only  t  wo^fifkhs  of  any  sniplus  which  might  remain,  after  deduct-^ 
ing  two-fifths  of  the  annaal  rent  to  be  paid.  But  the  parties  them-^ 
sdVes  seem  to  have  considered  0900  per-annum  as  me  full  value 
of  the  whole  privilege-  of  working  them.  If  the  agreement  of  the 
parties  were  to  be  taken  as  the  standard  of  the  annual  vidue,  hia 
mterest  would  really  be  worth  nothing ;  -because  he  would  have  ta 
pay  precisely  the  same  proportion  of  die  rmit  which  he  received  of 
the  profits^  and  it  muirt  be  assumed,  that  they  were  worOi  more 
than  the  piurties  fixed  as  the  value,  in^  order  to  'make  any  suxpltia  at 
alL  But,  at  all  events,  there  is  nothing  in  the  case  to  justify  the 
belief  that  there  would  be  any  su^lus  that  would  disdiarge  the 
judgment  in  a  reasonable'  time,  or  even  in  a  long  time :  for,  at  the 
date  of  the  decree,  the  whole  debt,  including  principal,  infer^  and 
costs,  amounted  to  about  jK,500 ;  and  the  principal  being  4li,d4S 
75  cents,  there  would  be  an  annuaoly  accruing  interest  of  alK^ut  flbBO^ 
besides  the  annual  paymentof  two-fiifttisof  the  9200  for  rent,  whidi 
would  be  9S0  more.  Thus  it  will  appear  that  his  interest  of  two« 
fifths  must  j^toduce  11160  annually,  m  order  even  to  prevent  the 
debt  from  being  increased.  To  allow  $160  for  his  two-fifths  would 
require. that  tiie  whole  should  be  worth  annually  0400,  whidbi  is 
precisely  double  the  sum  at  which  the  parties  fixed  the  rent 

This  then  seems  to  us  to  be,  emphatically,  a  case  in  which  ^ 
established  principles  of  equity  justi^  the  sale  of  the  propertv,  with 
a  view  to  accelerate  tiie  payment  of  a  debt  due  to  a  judgment 
creditor. 

m  every  respect  in  whicn  we  have  viewed  the  case,  we  think 
that  the  aecree  pr the  Circuit  Court  is  correct;  and  it  is  therefore 
aflbmed,  with  costs. 

This  cause  came  on  to  be  beard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  eastern  district 
of  Virffinia,  and  was  argued  by  coun^L  On  consideration  whereof 
it  is  acyudged  and  decreed  by  this  Court  that  the  decree  of  the  said 
Circuit  Court  in  this  cause  be, and  the  same  is  hereby,affirmed  with 
costs. 
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JoicATBAH  Meredith  Aim  Thomas  Ellicott,  Plaintiffs  in 
ERBOB9  v^.  The  United  States,  Defendants  in  error. 

An  aetion  was  hufdtated  by  the  United  States,  to  recoter  from  the  aaignearof  8.  Smith 
and  Bochanan,  iiMolvent  merdwnts,  the  duttea  on  merchandlae  impofled  by  them,  and 
for  which  bonds  had  been  gi^n,  bat  which  remained  nnpaid.  The  United  Statea  had 
retained,  from  money  awarded  under  the  treaty  i^th  France  to  Lemuel  Taylor,  who  was 
the  surety  in  the  bonds,  a  sufficient  sum  to  pay  ike  bonds ;  bat  had  not  apfftopriated  the 
same  towards  their  satisfaction.  The  assignees  claimed  to  set  off  fcgainst  tbie  demand 
of  the  United  Statea  the  amount  due  by  l^uel  Taylor  to  the  estate  they  rspesented, 
he  having  been  discharged  by  the  insolvent  laws  of  Maryland.  The  Court  said  ;**  what- 
ever mi^  be  the  teeriu  of  such  an  equitable  claim,  in  any  suit  brought  by  Lemuel 
Taylor,  the  insolvent,  or  by  his  assignee,  against  S.  Smith  and  Buchanan,  or  against 
thor  assignees ;  it  could  have  no<proper  place  in  a  suH\  brought  by  the  United  States  to 
leoover  demands  justly  due  to  diem  for  duties.  It  was  to  Atem  res  inter  alios  acta,  and  • 
the  United  States  were  not  called  upon  to  engage  in,  or  to  unravel  Any  of  the  accounts 
and  set-offi  exinting  between  those  parties,  in  a  suit  at  law  like  the  presem.**  . 

The  importefs  of  goods' do,  in  virtue  of  the  importation  thereof;  become  personaUy  indebted 
lo  the  United  States  for  the  duties  thereon;-  and  the  remedy  of  the  United  Statea  for  the 
duties  is  not  exclusively  confined  to  the  lien  on  the  goods,' and  the  security  of  the  bond 
given  for  the  duties.  The  duties  Jue  upon  all  goods  imported  constitute  a  perwMial 
debt  due*  to*  the  United  Stales  from  the  importer ;  iiidependently  of  any  lira  <m  the  goods 
and  of  any  bond  given  for  the  duties.  The  ^nsignee  of  goods  imported  is  for  this  pur- 
pose treated  as  the  owner  and  importer. 

The  right  of  the  government  to  the  duties  aocmes,  in  the  fiscal  sense  of  the  term,  when 
the  ^oods  have  arrived  at  the  port  of  entry.  The  debt  for  the  duties  is  then  due,  although 
it  may  be  payable  afterwards  accordiiig  to  the  reguktibns  of  acts  of  Congreas. 

The  debt  due  to  the  United  States  for  duties  on  imported  merchandise,  b  not  extinguished 
hf  the  giving  of  bonds,  with  surety,  for  the  same.  .  The  revenue  collection  act  of  1799, 
cL  128,  requires  that  the  collector  diould  take  the  bonds  for  the  duties  from  all  the  per- 
sons who  are  the  importers ;  whether  they  be  partners,  or  part  owners. 

The  government  of  the  United  States  have  a  right  to  retain  money  in  their  hands  belonging 
to  a  surety  in  a  bond  given  foiff  duties  which  is  unpaid,  until  a  suit  shall  be  terminated 
for  the  recovery  of  the  amounV  of  the  duties  on  m  goods  due  By  the  in^porters.  The 
government' is  not  obliged  to  appropriate  the  money  of  the  surety  to  the  satiifitction  of 
the  bond,  but  may  hold  it  as  a  security  until  the  suit  is  determined. 

IN  error  from  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict of  Maryland. 

The  United  States  instituted  anactionof  assumpsit  against  Jonathan 
Meredith  and  Thomas  EUicbtt,  to  recover  from  them,  as  the  assignees 
of  Samuel  Smith,  James  A.  Buchanan,  and  Thomas  A.  Buchanan, 
fcttmerly  trading  as  merchants  imder  the  firm  of  S.  Smith  and  Bu- 
chanan, a  certain  amount  due  to  the  United  States  for  duties ;  the 
United  States  claiming  a  right  of  priority  of  payment  against  the 
estate  in  the  hands  of  ihe  trustees.  The  deed  of  trust  to  the  plain- 
tiffs in  error  was  executed  by  &  Smith  and  Buchanan,  on  the  9th 
of  November,  1Q20. 

In  July,  1818,  there  was  imported  into  Baltimore,  by  S.  Smita 
and  Buchanan,  .and  by  HoUins  and  M^Blair  a  quantity  of  mer- 
chandise firom  Canton  on  board  the  brig  Unicom,  and  in  February, 
1819,  the  same  persons  imported  from  Calcutta  a  quantity  of  mer- 
chandise on  board  of  the  ship  Brazilian.    la  the  importation  by  the 
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Unicom,  S.  Smith  and  Buchanan  had  an  interest  of  two-thirdis,  iind 
of  five-nin^  in  the  cargo  of  the  Brazilian ;  the  remaining  interest 
in  both  ixhportations  belonging  to  HoUins  and  M^Blair. 

Entries  of  the  merchandise  of  both  ca^rgoes  were  mad^  by  John 
Smith  Hollins,  one  of  the  joint  importers,  and  a  partnerin  the  firm 
of  Hollins  and  M^Blair ;  who,  with  James  A.  Buchanan,  also  one 
of  the  joint  importers,  and  a  partner  in  the  firm  of  S.  Smith  and 
Buchanan,  and  a  Cfertain  Lemuel  Taylor,  executed  to  the  United 
States  their  joint  and  several  bondaibr^he  payment  of  the  duties. 

Upon  these  bonds^  the  United  States  afterwards  instituted  actions 
agai^  each  of  the  obligors,  and  recovered  judgments  in  the  Circuit 
Court  for  the  district  of  Maryland.  These  judgments  have  been 
twice  revived  by  scire  facias ;  and  are  now  in  full  force  and  unre- 
versed. 

S.  Smith  and  lEluchanan  afterwards  became  ijosolvent,  as  also  did 
Lemuel  Taylor.  A  large  sum  of  money  was  awarded  under  the 
treaty  with  France  to  Lemuel  Taylor,  which  was  claimed  by  Mr. 
Colt,  his  assignee :  but  the.  United  States  withheld  a  part  >  thereof 
being  the  amount  of  the  bonds  given  for  the  duties  oq  the  importa- 
tions by  the  brig  Unicom  and  shi^  Brazilian,  for  which  Lemuel 
Taylor  was  surety.  A  large  sum  of  money  was  also  awarded  to 
Smith  and  Buchanan,  undter  the  treaty  wit;h  France,  which  was 
paid  to  Messrs,  Meredith  and  EUicott,  their  assignees.  The  sum 
so  received  by  the  assignees  was  sufficient  to  pay  the  amount 
claimed  by  the  United  States  for  the  duties  on  the  portions  of  cargoes 
of  the  Unicom  and  Brazilian,  which  had  been  imported  by  S.  Smith 
and  Buchanan,  but  not  enough  to  pay  their  partnership  debts.  The 
United  States  had  not  adverted  to  the  alleged  liability  of  S.  Smith 
jand  Buchanan;  for  the  duties  unpaid  on  their  importations,  when 
the  awards  lihder  the  French  treaty  were  paid  to  their  assignees. 

The  case  was  tried  before  the  Circuit  Court  of  Maryland,  and  a 
verdict  rendered  in  favour  of  the  United  States.  The  defendants 
prosecuted  this  writ  of  error. 

In  the  progress  of  the  trial,  the  defendants,  now  plaintiffs  in  error^ 
offered'  evidence  to  prove,  that  at  the  time  of  Lemuel  Taylor*s  ap- 
plication for  the  benefit  of  the  insolvent  laws  of  Maryland,  he  was 
mdebted,  and  still  remains  indebted  to  the  estate  of  S.  Smith  and 
Buchanan,  in  a  sum  more  than  sufficient  to*  pay  the  whole  amount 
due  upon  the  several  bonds  for  duties  before-meiitioned ;  but  the 
admissibility  of  this  evidence  Was  objected  to  by  the  coimsel  for  the 
United  States,  and  the  Court  sustained  the  objection. 

The  case  was  argued  by.  Mr.  Johnson  and  Mr.  Meredith  for  the 
plaintifis  in  error ;  and  by  Mr.  Nelson  for  the  United  States. 

For  the  plaintifis  in  error  it  was  contended : — 
That  the  evidet^ce  ought  to  have  been  admitted. 
And  upon  the  main  questions  in  the  case  it  was  further  coq- 
tended— 
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I.  That  the  debt  to  the  United  States  for  the  duties  on  ine  two 
joint  importations  by. the  Unicom  and  Brazilian,  arose  ezdusiveiy 
upon  the  bonds  given  therefore  and  that  the  United  States  had  never 
any  other  cause  of  action  for  said  duties. 

II.  That  if  S.Smith  and  Buchanan  were  liable  to  the  United  States - 
for  said  duties,  before  the  execution  and  delivery  of  the  bonds/ then, 
the  same,  having  been  given  and  aQcepted,  operated  in  law  as. an 
extinguishment  of  such  previous  liability. 

ill.  That  the  UnitedStatea  have  been  fiiUy  paid  and  satisfied  the 
amount  djae  for.  duties  on  the'  said  joint  importations  out  of  the 
moneys  received  on  account  of  the  awards  in  favour  of  the  trustees 
of  Lemuel  TaylorJ  under  the  French  treaty. 
,  Mr.  Meredith  and  Mr.  Johnson  for  the  plaintit&  in  error,  conten^r 
ed  that  the  set-off  of  the  debts  due  by  Lemuel  Taylor  to  S.  Smiih 
and  Buchanan  should  have  been  aUowed.  The  real  parties  in  the 
cause  were  the  assignees  of  S.  Smith  and  Buchanan,  and  the  as^ 
signee  of  Lemuel  Taylor.  The  United  States  had  no  interest  in  the 
controversy.  The  suit  was  brought  id  the  name  of  the  United  State^, 
and  its  effect,  if  successful,  would  be  to  relieve  from  the  hen  of  the 
United  States  the  fiind^  retained  by  them  from  the  French  indem- 
nity, and  to  enable  the  assignees  of  Lemuel  Taylor  to  receive  the 
.  amount,  from  the  treasury  of  the  United  Stl&tes.  The  case  therefore, 
st(k>d,  in  fact,  as  a  controversy  between  the  estates  of  the  insolvents 
represented  by  assignees.  The  United  States;  have  expre^y  dis- 
claimed; by  the  law  officer,  all  interest  in  the  cause.  Under  such 
circumstances,-  the  law  of  setoff,  fully  applies.  Cited,  I  Term  Rep. 
tfat  1  Washington  C.  C.  R.  427.  3  East's  Rep.  «57.  lOWendftU's 
Rw.  504. 

The  bonds  operated  as  an  ext^guishment  of  the  debt  for  the  du- 
ties which  were  due  by  the  importers,  dnd  which  were  a  lien  on  the 
goods^  until  the  bonds  were  given.  On  the  executidn  of  tiie  bonds, 
which  were  received  by  the  collector  as  the  substitute  for  the  re- 
sponsibility of  the  importers,  and  the  lien  on  the  gopds,  the  claim 
of-  the  United  States  was  upon  the  bonds  only. 

The  only  case  which  interferes  with  this  position,  is  that  of  the 
United  States  vs.  Lyman,  1  Mason's  C.  C.  R.  582.  llus  is  the  only 
case  in.  which  an  action  for  debt  has  been  brought  for  duties  claimed 
by  the  United  States.  It  stands  alone  among  the  decisions  of  the 
Courts  of  the  United  States ;  for  although  Mr.  Justice  Wstshington, 
in  2  Washington's  Circuit  Court  Reports,  50d,  affirms  the  law  as 
stated  in  the  case  ot  the  United  States  vs.  Lyman,  yet  it  was  not 
the  question  before-him. 

In  the  case  of  The  United  States  vs.  The  Aissignees  of  inskeep  and 
Bradford,  3  Wash.  C.  C.  Rep.  508,  it  was  decided  by  Mr.  Justice 
Wa^hinfftpn,  that  the  assignees  of  Bradford  and  Inskeep,  the  as- 
signors havuig  become  insolvent,  were  not  liable  out  of  the  estate 
assigped  for  duties'  on  merchandise  impfbrted  by  Bradford  and  Ins- 
keep, ht  which  Bradford  had  given  a  bond  to  the  United  States^ 
The  bond  was  aiu  extinguisbiuent  of  the  original  debt    Cilfced  aloc^ 
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9  Bmgham,  341.    23  Seig.  and  Lowber's  English  Com*  I^aw  Rep. 
300.  10  Ibid.  55.  1  Mass.  53. 

;  There  is  nothing  in  the  act  of  Congress  which  looks  to  any  other 
obligation  for  the  duties  but  the  bona.  In  that  act,  the  bonds  are 
called  bonds  for  the  payment  of  the  duties,  and  bonds  for  the  duties. 

Mr.  Nelson,  for  the  defendants- in  error,  insisted : 

1.  That  is.  Smith  and  Buchanan,  byvirtue  of  th^  importations^of 
1818  and  1819,  in  the  Unicom  and  Brazilian,  became  personally 
liable  to  pay  to  the  United  States  two-thirds  of  the  duties  accruing 
upon  the  first,  and  five-ninths  of  the  (duties  accruing  upon  the  last 
importa;tion. 

2.  That  being  so  personalty  liable,  they  were  debtors  to  the  tlnited 
Stateis  to  the  extent  of  that  UabiUty,  on  the  9th  of  November,  1820. 

3.  That  the  deed  of  conveyance  from  S.  Smith  and  Buchwan  to 
the  plaintifls  in  error,  of  the  9th  of  November,  1820,  was  such  as  to 
Mititle  the  United  States  to  a  priority  in  the  distribution  of  the  funds 
received  uiider.said  deed,  &p. 

4.  That  having^^own  the  sum  of  sixty  thousand  dollars  in  the 
hands  of  the  plaintifis  in  enror,  received  under  the  said  conveyance, 
the  Circuit  Court  did  not  err  in  ^ving  the  Instructions  asked  fo^by 
the  defendants  in  error,  at  the  trial  below. 

In  support  of  the  first  proposition,  Mr.  Nelson  referred  to  the  acts 
of  Congress  of  the  27th  of  ApfUi  1816,  section  7;  and  of  the  3d 
March,  1799,  sections  30.  36.  49.  53.  56.  62. 

To  cdio  w  that  the  duties  accrued  upon  the  importation,  he  referred 
to  Attorney  General  vs.  Strangforth,  Bimbury,  97.  Hargrave's  X^aw 
Tracts,  212,  213.  The  Schooner  Boston,  l  Ckdlison's  Reports,  240. 
The  Maiy,  ibid.  206.  United  States  vs.  Arnold,  ibid.  348.  (S.  C.) 
9  Cranch,  104.  United  States  vs.  Prince,  2  Gallison,  204.  Unitea 
States  vs.  Vowell,  5  Cranch,  368.  United  States  vs.  Ljrman,  1  Ma- 
son's Reports,  499. 

.And  tnat  the  obli^tion  for  the  payment  of  the  duties  thus  accru- 
ing, attached  to  the  miporters  personally  and  immediately,  he  main- 
tamed  by  a  reference  to  Salter  vs.  Malapere,  1  RoUe's  Reps.  382. 
Comyn's  Digest,  title  Debt,  (A.  9.)  2  Anstruther^s  Reports,  558. 
Parker's  Reports,  279.  United  States  vs.  Lyman,  1  Mason,  499. 
United  States  vs.  Abom  and  others,  3  Mason,  130. 

The  third  and  fourth  propositions,  Mr.  Nelson  stated,  were  clear 
upon  the  terms  of  the  conveyance,  which  was  for  all  the  propertv 
of  the  grantors.  1  Kent's  Commentaries,  229 — ^233.  Gordon's  Di- 
gest, 62y  and  notes. 

Having  thus  showi^  a  once  subsisting  clainfi  against  S.  Smith  and 
Buchanan,  whose  assignees  the  plai&tifiii  in  error  were,  Mr.  Nelson 
proceeded  to  inquire  whether  there  was  any  thing  in  the  case  made 
by  the  evidence  9ffered  by  the  plaintifb  in  ernnr  at  the  trial  below, 
to  imrair  or  discmarge  ihat  claim :  and  be  argued  that  Aere  was  ^ot 
'  1,  Because  the  bonds  exhibited  in  the  record  operated  no  extin- 
gnishinent  of  the  demand  for  duties. 
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12.  Because  the  mdgments  and  the  pToceediings  thereon,  offered  in 
evidence  by  th^JdeMdants below/ could  produce  no  sudi  effect: 
andj 

3.  Because  the  record  showed  no  payment  or-  satisfaction  of  the 
claim  in  lawor  in  feust 

The  bonds,  Mr.  Nelson  argued,  did  not  extinguish  the  claim  for 
duties  arisuig  upon  the  importations ;  since,  if  even  taken  in  pursu- 
ance of  the  acts  of  Congress,  they  were  mere  securities,  and  colla- 
teral to  the  original  liabmty. 

That  the  provisions  of  the  acts  of  Congress  must  be  regarded  aa 
incorporatea  in  tiiie  bonds,  and  as  evidencing  the'terms  upon  which 
they  were  taken  at  the  customhouse. 

That  those  provisions  showed  that  it  never  was  the  design  of  their 
enactment,  that  the  bonds  should  be  taken  in  satis&ction ;  but,  on 
the  contrary,  were  looked  to  as'  mere  securities.  And  in  support  of 
this  view,  Mr.  Nelson  referred  and  commented  upon  the  acts  of 
Congress,  of  the  4th  of  My,  1789,  of  1799,  ch.  128,  sec.  36.  49.  62. 
I  Mason's  Rep.  482.  3  Mason,  130.  Knox  vs.  Divers,  5  Mason^ 
395.  Tom  vs.  Goderich,  2  Johnson's  Reports,  213.  Sherby  vs. 
Champlih,  4  Johns.  Reps.  465.  United  States  vs.  Astley  and  others, 
3  Washington's  C.  C,  Reps.  508. 

But  he  insisted  that  the  bonds  in  question  were  not  statutory  in- 
struments: that  they  were  voluntary  and  thereforei  collateral;  and 
consequently  operated  no  extinguishment 

That  no  one  but  the  owner  or  owners,  importetr  or  importers,  con- 
signee or  consignees,  were  authorised  to  demand  a  credit  for  duties, 
and  to  give  bonds.  Act  of  1799  ch.  127,  sec.  62.  Harris  vs.  Dennie, 
3  Peters'  Supreme  Court  Reports,  304. 

Hiat  in  this  case,  the  importers  were  Hollins  and  M^Blair,  and 
S.  Smith  and  Buchanan.  That  the  bonds  were  not  executed  'by 
them,  but  by  John  S.  Hollins,  as  principal,  and  James  A.  Buchanan 
and  Lemuel  Taylor  as  sureties.  Thctt  they  Were,  therefore,  the 
bonds  of  others  than  the  importers,  owners,  and  Consignees ;  of  a 
third  person,  or  mere  stranger,  which  isould  not  operate  an  extin- 
guishment of  the  simple  contract  debt,  they  being  voluntary. 

That  John  S.  Hollins  was  one  of  the  firm  of  Hollins  and  M^Blair, 
Mr.  Nelson  argued  could  make  no. difference,  since  the  acts  of  Con- 
gress provide  for  no  such  case ;  and  although  it  might  be  true,  as 
between  individuals,  that  the  bond  or  other  specialty  of  one  partner 
would  extinguish  a  simple  contract  debt  due  from  the  partnerelup, 
the  law  preisuming,  in  the  absence^of  proof  to  the  contrary,  that  me 
creditor  in  accepting  such  bond  or  specialty,  receives  it  in  payment; 
yet  tmder  the  acts  of  Congress,  bonds  of  like  character  could  have  no 
such  effect:  precisely  because  no  such  presumption  could  exist  in 
relation  to  an  officer  purely  ministerial,  the  collector  having  no  au- 
thority to  assent  to  any  bond  other  than  such  as  conform  to  the 
reouirements  of  the  statute. 

That  such  an  interpretati<m  of  the  act  of  Congress  was  rq^ngnanl 
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to  the  obvious  policy  of  its  framers,  since  it  ixrould  he  calculated  to 
defeat  the  priority  claim  of  the  government  agjdnst  partnersdiip 
effects,  which  it  was  their  manifest  design  effectually  to  protect 

But  Mr.  Nelson  denied  that  these  were  bonds  given  by  a  partner 
for  a  partnership  debt ;  maintaining  that  the  evidence  and  verdict 
stated  m  the  record  showed  that  S.  Smith  and  Buchanan  were  sepa- 
rate importers  for  their  proportions  of  the  cargoes  upon  which  the 
duties  accrued ;  and  that  the  bonds  being  given  by  John  S.  Hollins,. 
who  was  not  a  member  of  their  firm,  were  clearly  the  bonds  of  a 
stranger,  which  could  not  extinguish  the  simple  contract  liability. 

That  the  judgments  and  the  proceedings  thereon  did  not  extin- 
guish the  claim  of  duties,  he  niaintained,  since  the  bonds  being 
collateral,  and  the  obligation  created  by  them  coexisting  with  the 
original  liability,  it  was  competent  to  the  United  States  to  pursue 
all  proper  remedies  upon  the  securities,  without  discliarging  the 
origuial  responsibility  of  the  importers ;  and  he  referred  in  support 
of  this  position  to  Drake  t;^.  Mitchell,  3  East's  Rep.  251. 

To  show  that  there  had  been  no  payment  in  law,  he  referred  to 
the  provisions  of  the  treaty  with  the  Kmg  of  the  French,  of  the  4th 
of  July,  1831,  and  to  the  act  of  Congress  of  the  13th  of  July,  1332 ; 
to  The  United  States  vs.  Aborn  and  others,  3  Mason's  Reports,  130  5 
and  Martin  vs.  Mechanics  Bank  of  BsUtimore,  6  Harr.  and  Johns. 
235 ;  2  Espinasse's  Cases,  6^8. 

That  there  had  been  no  payment  in  fact,  he  showed,  by  a  refer- 
ence to  the  correspondence  contained  in  the  record. 

Upon  the  first  exception  Mr.  Nelson  contended  there  was  no 
error,  because  Lemuel  Taylor  was  no  party  to  the  suit ;  the  United 
States  were  the  plaintiffs,  not  only  nominculy  but  substan^;iaUy  and 
really ;  and  that  their  right  of  recovery  could  be  in  nowise  an^ted 
by  the  state  of  the  accounts  between  S.  Smith  and  Buchanan/and 
Lemuel  Taylor. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Court 
This  is  a  writ  of  ^rror  to  the  Circuit  0ourt  for  the  district  of  Mary- 
land. The  original  action  was  assunij;)8it  brought  by  the  United 
States  against  the  plaintiffs  in  error,  who  were  Uie  original  defend- 
ants, to  recover  from  them,  as  assignees  under  a  general  assignment 
of  the  property  of  the  firm  of  Smi^h  and  Buchanan,  the  amount  of 
certain  duties  Alleged  to  be  due  from  the  said  firm  upon  certain  im- 
portations in  the  brig  Unicom  and  the  ship  Brazilian,  out  of  the 
funds  in  the  hands  of  the  assignees,  upon  the  ground  of  an  asserted 
right  of  priority  of  the  United  States  to  payment  out  of  the  same 
funcls. 

At  the  trial,  upon  the  general  issue,  the  material  facts  appeared  as 
follows.  In  the  y/Baia  181.8  and  1819  Smith  and  Buchanan,  and 
H<dlin8  ^nd  M'l^air,  two  separate  commercial  firms,  in  Baltimore, 
imported,  oi^^heir  own  account  as  owners,  a  quantity  of  goods  from 
Calcutta  iif  the  brig  Unicom  and  ship  BrazUiaa  above  mentioned. 
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on  which,  the  present  duties  were  claimed.  Smith  and  Bnchanaa 
were  the  importers  and  owners  of  two-thirds  of  the  catgo  of  the  ship, 
and  fiye-nin^  of  that  of  the  bri^ ;  and  that  proportion  went  to  their 
possession  and  use.  The  remamder  of  both  cargoes  belonged  to 
IfoUins  and  M^BIair.  The  entries  of  both  cargoes  were  made  at 
the  customhOuM  at  Baltimore  by  John  S.  Hollms,  6ne  t>f  the  firm 
of  Holhns  and  M^Blair,  as  impoited  in  the  vessels,  renMctively,  by 
HoUins  and  M'Blair,  and  Smitti  and  Buchanan ;  ajud  HoUins  gaye 
bonds  for  the  duties. in  the  common  form  in  his.  own  name;  and 
James  A»  Buchanan,  of  the  firm  of  Smith  and  Buchanan,  and 
Lemuel  Taylor,  who  is  admitted  to  be  a  mere  surety,  also  executed 
the  same  bonds.  The  condition  of  the  bonds  was  for  the  pajrment 
of  the  duties  on  the  goods  <^  entered  by  the  above  bounden  John  S. 
Holliitt,  for  Smith  and  Buchanan,  and  GtoUins  and  M'Blair,  as  im- 

e>rted"  in  the  ship  and  brig  respectively.  Upon  these  bonds  the 
nited-States  afterwards  instituted  actions  a^;ainst  each  of  the  obli- 
gors, and  recovered  judgments  in  the  Circutf  Court  for  the  District 
of  Maryland.  These  judgments  have,  been  revived/and  are  now 
in  full  force  add  unreversed.  Smith  and  Buchaniom  became  insolv- 
ent;  and  after  the  rendition  Of  the  judemec^s,  Taylor  ^also  became 
insolvent  under  the  insolvent  laws  of  Maryland.  One  Rosewell  L. 
Colt  became  the  trustee  of  Taylor ;  and  afterwards,  under  the  treaty 
of  indemnity  with  France,  a  large  sum  of  money  was  awarded  to 
him  by  the  commissioners;  and  a  lar^e  sum  of  money  was  also 
awarded  to  Smith  and  Buchansln,  which  has  bden  received  by  the 
original  defendants  as  their  assighejds,.  and  is  more  than  sufficient  to 
pay  the  sums  now  claimed  by  the  United  States,  but  not  enough  to 
pay  the  partnership  debts  of  the  firm  of  Smith  and  Buchanan.  Tay- 
lor apphed  to  ^e  treasury  department  for  the,  usual  (^rtificatas 
granted  to  claimants  by  the  awards  under  4he  treaty;  but  they  were 
refused  by  the  department  upon  the  ^ound  of  Taylor's  indebtment 
to  the  United  States  upon  the  aforesaid  bonds  and  judgments^  Since 
that  period,  an  arrangement  has  been  made  between  the  government 
and  Qolt,  the  trustee,  by  which  a  sufficient  sum  of  the  mohe3rs  so 
due  by  Taylor  is  reserved  in  the  treasury  to  secure  the  amount 
of  the  judgments  on  the  bonds  pgainst  Taylor,  and  the  resi- 
due has  been  paid  over  tQ  the  trustee.  And  the  present  action  has 
been  brought  by  the  United  States  for  the  benefit  of  Taylor's  trustee, 
in  order  to  give  to  the  latter  the  full  rights  and  remedies  of  the 
United  States  to  a  priority  of  payment  out  of  the  monejrs  of  Smith 
and  Buchanan,  in  the  hands  of  the  defendants  as  their  assigneea 
To  repel  the  supposed  equity  in  Taylor,  as  a  surety,  the  defendants 
offered  to  prove  that  at  the  period  of  the  application  of  Taylor  for 
the  benefit  of  the  insolvent  laws,  be  was  li^gely  indebted^  Smith 
^d  Buchanan,  and  in  a  sum  more  than  sufficient  to  coVer  the 
whole  amount  due  upon  the  duty  bonds  aforesaid,  and  still  remained 
99  indebted.  The  Court  jejected  the  evidence,  and  to  this  rejection 
the  defendants  excepted.    And  this'  constitutes  the  first  bill  of  ex- 
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ceptiona  Upon  ibis  we  have  no  more  to  say  than  that  we  think 
the  ruling  of  the  Court  was  clearly  right  Whatever  might  be  the 
merits  of  such  an  equitable  daim  in  any  suit  brought  by.  Taylor  or 
his  assigned  against  Smith  and  Budutnany  or  their  aasignees^  it 
could  have  no  proper  place  in  a  suit  brought  by  the  United  States 
to  recover  demands  justly  due  to  them  for  duties.  It  was,  as  to 
them,  res  inter  alios  adta;  and  the  United  States  were  not  called 
upon  to  engage  in  or  to  unravel  any  of  the  accounts  and  set-ofls  ex- 
isting between  those  parties,  in  a  suit  at  law  like  the  present 

Afterwards  the  United  States  asked  an  instniction  to  the  jury, 
which  was  given  to  the  jury,  to  whidi  the  defendants  excepted. 
The  defendants  then  prayed  certain  instructions  to  the  jury,  which 
the  Court  refused  to  give ;  to  which  refusal  the  defendants  also  ex- 
cepted. These  exceptions  are  spread  at  large  upon  the  record,  and 
constitute  the  second  bill  ol!  exceptions.  It  is  unnecessary  to  redte 
them  at  large,  as  fheyafe  all  resolvable  into  the  leading  points 
which  have  been  so.fully  argued  at  the  bar ;  and  we  shall  ftierefore 
proceed  at  once  to  the  consideration  of  these  points. 

The  first  question  is^  whether  Smith  and  Buchanto  were  ever 
personally  indebted  for  these  duties;  or,  in  other  words,  whether 
the  importers  of  goods  do,  in  virtue  of  the  importation  thereof,  be- 
come personally  indebted  to  the  United  States  for  the  duties  due 
thereon ;  or  the  remedy  of  the  United  States  is  exclusively  confined 
to  tbie  lien  on  the  ^Oods,  and  the  security  6f  the  bond  given  for  the 
duties.  It  appears  to  us  dear  upon  principle,  as  well  as  upon  the 
obvious  import  of  the  provisions  of  the  various  acts  of  Congress  on 
this  jBubject,  that,  the  duties  due  upon  all  goods  imported  constitute 
a7)er8onal  debt  due-tb  the  United  States  firom  the  importer,  (and  the 
consignee  {<  this  purpose  is  treated  as  the  owner  and  importer,)  in- 
dei>endehtly  of  any  Hen  on  the  goods,  and  any  bond  giyto  for  the 
duties.  The  language  of  the  duty  act  of  the  27th  of  Apiil,  1816, 
ch.  loy,  under,  which  the  pr^nt  importations  were  made,  dedans 
that  ^  there  shall  be  levied^  collected,  and  paid,''  the  several  duties 
prescribed  by  the  act  on  goods  imported  into  the  United  States. 
And  this  is  a  common  formulary  in.oth^r  acts  laying  duties.  Now, 
in  the  exposition  of  statutes  lading  duties,  it  has  been  a  common 
riile  of  interpretation  derived  from  the  principles  of  the  common 
law,  that  where  the  duty  is  charged,  on  the  goods,  the  meaning  is 
that  it  is  a  personal  charge  oh  th^  owner  by  reason  of  the  go^s. 

So  it  was  held  in  Attomey^neral  vs. ,  2  Anst  R.  558, 

where  a  duty  was  laid  on  wa^  in  a  still ;  and  it  was  said  by  the 
Court  that  where  duties  are  charged  on  any  articles  in  a  revenue 
act,  the  word  <<  charged"  means  that  the  owner  shall  be  debitCKl 
with  the  sum;  and  that,  this  rule  prevaJed  even  when  the  article 
was  actually  lost,  or  destroyed  before  it  became  available  to  the 
owner.  Nor  is  diere  any  thu^g  new  in  this  doctrine ;  for  it  has.lona^ 
been  held  that,  in  all  such  cases  an  action  of  debt  lies  in  favour  ^f 
ihe  gotemmelit  against  the  importer,  for  the  duties,  whenever  by 
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accident,  mistake,  or  fraud,  no  duties,  or  short  duties  have  been 
paid. 

The  question  has  also  been  asked,  at  what  time  the  right  of  the 
government  to  the  duties  accrues  in  the  fiscal  sense  of  the  terms. 
The  answer  is,  at  the  time  when  the  goods  have  arrived  at  the 
proper  port  of  entry.  This  is  the  established  rule  adopted  by  the 
government  in  all  cases  where  there  has  been  a  new  act  passed,  in- 
creasing or  diminishing  the  duties  to  be  paid  on  goods  imported 
after  a  specified  period.  The  same  doctrine  was  affirmed  by  this 
Court  in  the  cases  of  The  United  States  vs.-  Vowell,  5*  Cranch,  368 ; 
and  of  Arnold  vs.  The  United  States,  9  Cranch,  104.  But  although 
the  duties  thus  accrue  to  the  government  as  a  personal  debt  of  the 
importer,  upon  the  arrival  of  the  goods  in  the  pifoper  port  of  entry; 
yet  it  is  but  a  debitum  in  presenti  solvendum  in  futuro,  according 
to  the  requisitions  of  the  revenue  collection  act  of  the  2d  of  March, 
1799,  ch.  128;  and,  therefore,  if  a  deposit  of  the  goods  is  made  by 
the  importer,  or  a  bond  is  given  by  him  for  the  duties,  pursuant  to 
the  provisions  of  that  act,  the  importer  is  entitled  to  thai'ull  credit 
allowed  by  that  act.  But  it  is  a  mistake  to  suppose  that  .if  a  deposit 
is  made  of  the  ^oods,  either  with  or  without  a  bond  given  for  the 
duties,  the  rights  of  the  government  for  the  duties  are  limited  to  the 
lien  upon  the  goods ;  and  cannot,  if  they  are  lost  or  destroyed,  be 
made  a  personal  charge  against  the  importer.  Oa  the  contrary,  the 
revenue  collection  act  of  1799,^  ch.  128,  s.  62^  expressly  declares 
that  the  goods  deposited  shall  be  kept  by  the  collector  with  due  and 
reasonable  care,  at  the  expense  and  risk  of  the  party  on  whose  ac- 
count they  have  been  deposited.  Our  opinion,  therefore,  on  this 
point  is,  that  the  duties  due  upon  goods  imported,  constitute  a  per- 
sonal debt,  and  charge  upon  the  importer,  as  well  as  a  lien  on  the 
goods  themselves. 

In  the  next  place,  was  the  debt  due  for  the  duties  on  the  goods 
imported,  in  the  present  case  extinguished  by  giving  the  bond  by 
Hollins,  in  the  manner  before  stated  ?.  We  have  no  doubt  that  these 
bonds,  being  voluntary  bonds,  are  valid;  and  that  Hollins  and  his 
sureties  are  estopped  to  deny  their  validity.  But  the  question  is 
not  whether  they  are  valid ;  but  whether  they  are  the  proper  statute 
bonds  contemplated  by  the  revenue  act  of  1799,  ch.  128,  It  is  to 
be  observed  that  the  present  case  is  not'one.where  the  bonds  were 
given  by  the  sole  importer  of  the  goods ;  so  that  the  sole  question 
would  then  be,  whether  the  bond  of  the  same  party,  who  was  per- 
sonally  liable  for  the  duties,  supposing  the  bond  to  -cover  all  the 
duties  due  and  payable  on  the  goods,  was  an  extinguishment  of  the 
-simple  contract  debt  for  those  duties.  But  the  present  is  a  case 
where  one  of  several  partners,  and  one  of  several  joint  importers, 
has  given  his  separate  bonds  for  the  duties  due  by  law  by  all  the 
importers,  either  as  partners  or  as  part  owners;  and  tnerefore, 
where  the  true  question  is  whether  such  bon^  under  such  circum- 
stances  amount  to  an  extinguishment  of  the  debt  due  by  all  the 
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Other  importers,  as  partners  or  as  part  owners.  It  is  certainly  encjom* 
bent  upon  those  who  assert  the  affirmatiire,  to  show  by  some  clear 
and  determinate  language  of  the  revenue  coUectipn  act  of  179^| 
ch.  128,  ttiat  the  collector  was  thus  authorized  to  take  the  separate 
bonds  of  one  of  the  importers  for  the  debt  of  all ;  and  ^t  it  was 
ihe  legislative  intention  that  such  separate  bonds,  when  taken, 
diould  operate  as  an  extinguishment  of  the  liability  of  all  the  other 
importers.  Now,  it  is  plain,  that  where  the  goods  are  received  on 
deposit,  the  whole  goods,  and  not  merely  the  shore  of  the  partner 
giving  the  bonds,  are  liable  fbr  the  duties. 

Upon  a  careful  review  of  the  other  provisions  of  the  act,  we  are 

equcdly  well  satisfied  that  in*  every  case  within  the  act,  the  bond  for 

.  ttie  duties  is  required  to  be  given  by  all  the  persons  who  are  the  im- 

i)orters,  whether  they  be  partners  or  part  owners ;  and  that  the  col- 
ector  is  not  by  law  authorised  to  take  the  separate  bond  of  one  of  the 
importers  in  extinguishment  of  the  joint  liability  of  all.  The  language 
of  the  rfsd  section  of  the  act  is,  "  that  all  duties  on  goods,  wares,  or 
merchandise  imported  shall  be  paid,  or  secured  to  be  paid,  before  a 
penrnt  shall  be  granted  fbr  landing  the  same ;  and  wheterthe  amount 
of  such  duty  on  goods  imported  in  any  ship  or  vessel,  on  account  of 
one  person  only,  or  of  jseveral  persons  jointly  interested,  shall  not 
exceed>.fifty  dollars,  the  same  shall*  be  immediately  paid ;  and  if  it 
exceed  that  sum,  shall,  at  the  option  of  the  importer  or  importers,  be 
paid",  or  secured  to  be  p^id,  by  bond^"  Now,  construing  this  language 
distributively,  as  in  our  judgment  it  ought  to  be  construed,  to  mean 
by  the  importer  when  there  is  one  only,  and  by  all  the  importers 
when  there  is  more  than  one,  there  is  not  the  slightest  difficulty  in 
giving  full  effect  to  every  word  of  the  act.  Construe  it  the  other 
way,  and  the  word  "importers"  has  no  appropriate  use,  which' Is 
not  included  in  the  other  language.  The  very  form  of  the  bond 
given  in  tb  ;  same  section,  also,  shows  that  it  was  the  intent  of  the 
act  that  all  the  importers  should  be  parties  to  the  bond ;  for  it^  pre- 
scribes, "  Know  all  men  by  these  presents  that  we  (here  insert  the 
name  of  the  importer  or  consignee ;  or  if  by  an  agent  the  name  of 
such  agent,  and  of  the  hnporters  or  consignees,  -and  the  sureties, 
their  place  of  abode,  and  occupation,)  &c."  It  is  not  unimportant, 
also,  to  consider  what  would  be  the  consequence  of  a  different  con- 
struction of  the  act;  for  if  it  would  lead  to  great  insecurity  in  the 
coUectioa  of  the  public  revenue,  and  enable  importers  to  substitute 
almost  at  their  own  discretion  the  liability  of  one  of  the  firm,  or  one 
part  owner  for  the  liabilities  of  ail,  it  would  open  the  way  not  only 
to  many  intentional  evasions  and  frauds  upon  the  just  right  of  the 
government,  but  also,  in  cases  of  the  death  or  insolvency  of  the  act- 
ing partner,  or  part  owner,  leave  the  government  without  redress 
against  those  who  had  almost  exclusively  enjoyed  all  the  benefits 
of  the  importation.  On  the  other  ^nd,  the  construction  which  we 
put  upon  the  act  imposes  the  burden  upon  those  who  have  enjoyed 
the  benefits;  and  creates  a  conunon  interest  in  a  vigil^t  and  prompt 
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discharge  of  that  burden.  Nof  is  there-  any  inconvenience  m  it ;  far 
if  all  the  importers  are  not  present, -a  letter  of  attorney  may  readily^ 
be  executed,  which  will  meet  every  exigency  of  commercial  busn* 
ness.  And  we  Cannot  but  think  that  the  25th  section  of  the  act  of 
1883,  ch*  149,  which  provides  that  any  bond  to  the  United  States 
.  entered  into  for  the  payment  of  duties  by  a  merchant  belonging  to 
a  firm,  in  the  name  of  such  firm,  shall  equally  bind  the  peittner  or 
partners  in  trade  of  the  person  or  persons  by  whom  suph  bond  shalL^ 
have,  been  .executed,  was  intend^  to  meet  cases  of  this  sort  ^  and' 
that  it  demonstrates  the  understanding  of  Congress,  that  by  the  ex- 
isting law  then  in  force,  all  the  partners  were  required  to  join  in 
the  bond  for  .the  dutilBs.  .        ^ 

.  The  remaining  point  is,  whether  under  the  circumstances  of  the 
present  case,  the  government  has  actually  received  payment  of  the 
duties  in  controversy.  We  think  it  has  not  By  the  payment  of 
the  moneys  due  under  the  French  treaty,  and  the  awards  of  the 
commi3sioners,  there  was  originally  tn  the  Jiands  of  the  govermnent 
the  sum  of  sixty  thousand  dollars  awarded  to  Smith  and  Buchanan, 
which  was  properly  and  primarily  applicable  tq  the*  discharge  of 
these  yery  duties.  But  by  mere  mistake^  arising  frcMn  the  circum- 
stance that  Hollins  alone  appeared  the  pnncipal  in  the  bonds,  and 
iSmith  and  Buchanan  being  unknown  to  have;  been  the  original  imt- 

Sorters,  that  sum  was  paid  over  by  the  government  to  the  present 
efendants^  as  assignees.  Had  the  facts  beeut  known,  the  present 
controversy  would  have  stopped  at  the  threshold,  by  recouping  or 
retaining  the  amount  from  the  awards.  The  government  has  now 
.  in  its  possesision  the  funds,  under  the  awards  due  to  Taylor,  die 
surety  on  these  bonds ;  and  it  certaiiily  had  the  power,  if  it  pleased, 
to  appropriate  the  same  in  paymetit  of  the  debt  The  question  is, 
whether  it  has  so  done.  Loolang  to  the  whole  transactions^  we  are 
.satisfied  that  it  has  not.  It  retains  the  funds  of  Taylor  in  its  hands 
as  security  for  payment,  if  the  present  suit  shpuld  not  be  successful; 
and.it  has  allowed  the  suit  to  be  brought  in  the  name  of  the  Unit^ 
States,  for  the  benefit  of  Taylor.  It  has. thus  carried  out  the  intent 
and  spirit  of  the  act  of  1799,  ch.  128,  sec  65,  which  declares  that 
the  surety  paying  a  bond  for  duties  shall  have  and  enjoy  the  like 
advantage,  priority,  or  preference  for  the  receipt  of  the  said  moneys 
out  of  the  effects  of  the  insolvent,  as  are  reserved  and  secured 
to  the  United  States.  We  think,  thipn,  that  no  payment  has  been 
made;  but  that  Taylor's. funds  have  been  held  as  a  mere  special 
deposit  for  the  indemnity  of  the  government,  and  to  abide  the  event 
of  the  suit ;  and  that  to  give  a  different  construction  to  the  acts  of 
the  officers  of  the  government  would  defeat  their  true  objects,  as 
well  as  the  purposes  of  substantial  justice. 

Upon  the  whole,  we  are  of  opinion  that  the  judgment  of  the 
Circuit  Opuh  ought  to  be  affirmed. 

Th6  case  of  Nathaniel  WiUlams,  and  another,  vs.  The  United 
States,  which  was  submitted  to  the  Court  upon  the  argument  in 


JANUART  HBBM,  18S9  497 


[Meredith  et  al «.  The  Unilsd  Sltftak] 

the  present  case,  is  fieur  lesa  stinngent  in  its  circumstances  in  &Tour 
of  the  defendants ;  and  involves  fiur  less  difficulty.  The  iudg^nent 
in  that  case  is  also  afEumed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Mary- 
land^ and  was  areued  by  coimseL  On  consideration  whereof,  it  is 
ordered  and  adjudged  by  this  Court,  that  the  judgment  of  the  said 
Circuit  Court  in  tti^  caxise  be,  and  the  same  is  hereby ,  affirmed. 
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Db  la  FAlrxTtk  Wilcox^  Plaivtivf  in  biuiob,  vs.  John  JActsoir, 

ON  THB  DBMiSB  OF  MuBBAT  M<CoNNBL,  DbFBNDANT  IN  BBBOB. 

Ejectment  for  %  tract  of  land  in  Cook  coon^,  Dlinoii,  being  a  fractional  aeetion,  embcao- 
ing  the  militaij  poet  called  Fort'DeaTbom,  at  the  time  of  the  institution  of  the  eoit;  in 
iStub  poeaeMaon  of  the  defiwidant  as  the  commanding  officer  of  the  United  States.  The 
post  was  established  in  1804,  and  was  oaeupied  bj  the  troops  of  the  United  States  until 
August  16th,  18IS,  when  the  troops  were  massacred,  and  the  Ibrt  taken  by  the  eoenij. 
It  was  reoocupied  1^  tfie  United  Stetes  in  1816,  and  Continued  to  be  so  held  until  Mtj, 
1833,Aaring  which  time  some  frctoiy  houses,  for  the  use  of  the  Indian  deparioMnt,  wera 
erected  on  it  It  was  eiracuated  bj  order  of  the  war  department  in  1823,  and  was,  bj 
order  of  the  dopartment,  again  occupied  bj  troops  in  1828,  as  one  of  the  militair  posts 
of  the  United  States ;  was  again  evacuated  in  1831,  the  goTcmment  having  anttioniad 
a  petson  to  take  and  keep  possesaon  of  it  It  was  again  occupied  bj  troops  of  fSba 
United  States,  in  1832,  and  continued  so  to  be  at  the  commencement  of  this  mut.  being 
generallj  known  at  Chicago  to  be  occupied' as  a  militaiy  post  of  the  United  States.  The 
buildings  about  the  garrison  were  not  sold  in  1831,  when  it  was  eraeuated ;  althou|^  « 
great  part  of  the  movable  properlj  in  and  about  it,  was  sold.  In  1817,  Beaubean 
bought  of  an  army  contractor,  for  one  thousand  dollars,  a  house  built  on  the  land. 
There  was  attached  to  the  hbuse  an  enclosure,  occupied  as  a  garden  or  field,  of  which 
Beaubean  continued  in  poesesaon  until  1836.  In  1823,  the  fiictoiy  houses  on  the. land 
were  sold  bj  order  of  the  Secsetaiy  of  War,  and  were  bought  bj  Beaubean,  for  five  hun- 
dred doUars.  Of  these  he '  ;k  possesion,  and  continued  to  oocupj  them,  and  to  culti- 
vato  the  land,  without  interruption  bj  the  United  Stetes,  until  the  commeBcement  of  this 
suit  The  United  States,  in  May,  1834,  built  a  lighthouse  on '  the  land,  and  have  kept 
twen^  acres  enclosed  and  cultivated.  The  land  was  surveyed  by  the  govenunent  of  tba 
United  States,  in  1821 ;  and  in  1824,  at  the  instance  of  the  Indian  ^lent  at  Chicago^ 
the  Secretary  of  War  requested  the  commissioner  of  the  general  land  offifce  to  reserve  ^ia 
land  for  the  accommodation  and  protection  of  the  property  of  the  Indian  agency ;  who^ 
in  1821,  informed  the  Secretary  of  War  that  he  had  directed  this  section  of  land  to  be 
reserved  from  sale,  for  military  purpoees.  In  May,  1831,  Beaubean  claimed  this  land,  af 
the  land  office  in  Palestine,  for  pre-emption.  This  claim  was  rejected,  and,  by  the  commis- 
sioner of  the  Ittod  office,  he  was,  in  February,  1832,  informed  that  the  land  was  reserved 
fiir  militaiy  purpoees.  This  infimnation  wasalso  given  to  others  who  applied  on  his  bo> 
half^  In  1834,  he  applied  fo€  this  land  to  the  office  in  DauTiUe,  and  his  application  vraa 
rmded.  In  1836,  Beaubean  applied  for  the  land  to  the  land  office  at  Chicago,  vr^ 
ekhn  to  pre-emption  was  allowed;  and  he  paid  the  purchase  money, and  prooured  the  re- 
gister's certificate.  Beaubean  aoU  and  conveyed  his  interest  to  the  plaintiff  in  the  ejects 
ment  Held,  that  Beaubean  acquired  no  title  to  the  land  far  his  entiy ;  and  that  the  right 
of  ^United  States  to  the  land  was  not  divested  or  afiected  by  theentiy  at  the  land  oflke 
at  Chioigo ;  or  by  anjr  of  the  previous  acts  of  Beaubean. 

Tlie  dedaion  of  the  Rec^ster  and  Receiver  ofa  land  office,  in  the  absence  of  fkmud^  would 
be  conclusive  aa  totl^  fiicte  dial  the  applicant  for  ^  land  was  then  in  possesiion,  and 
*4  his  cultivating  the  land  during  the  preceding  year ;  because  the^  questioos  are  di- 
raedy  submitted  to  these  officers.  Yet,  if  they  undertake  te  g^ant  p^e-emptions  to  land, 
on  whidi  the  law  declares  theyshall  not  be  granted;  then  they  art  acting  upon  asubiectmatp 
ter  deariy  not  wi^in  their  jurisdiction ;  as  much  so  as  if  a  Cburtf  v^oee  jurisdiction  was 
declared  not  to  extend  beyond  a  given,  sum,  dboold  attempt  cognisance  of  a  case  beyond 
tiiatsum. 

Appropriation  of  land  by  the  government  is  nothin'g  more  or  less  than  aetting  it  apart  for 
40010  particular  use.  In  the  case  before  the  Court,  there  has  been  an  appropriation  of 
the  land,  not  only  in  fiict,bur  in  law ;  for  a  mihtary  post;  for  an  Indian  agencj;  and  for 
the  erection,  of  a  lighthouse. ' 

By  the  act  .of  Congress  of  1830,  afl  lands  are  exempted  from  pre^paption  which  are  r^ 
served  froorsale  by  order  of  the  President  of  tho  United  Sutes.  The  President  speaks 
and  acte  through  the  heads  of  the  several  departments,  in  relation  to  sabieete  which  ap- 
pertain to  their  respective  duties^  Both  militery  posts,  and  Indian  afiirs.  mduding  agsn- 
ciesy  b^ng  to  the  war  department    A  resenration  of  lands,  made  at  the  ve^oesi  oC  th* 
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Secrateiy  of  War,  finr  pmpoMt  in  hb  depaitoMot,  moit  be  oonadBied  m  flude  Iqr  lb* 
Praddent  of  the  United  Siatee  within  the  tenns  of  the  act  of  Con|re8i. 

WhenaoeTer  a  tract  of  land  ihall  hate  once  been  legally  appn^pnated  to  j^nj  pmpoae^ 
from  that  moment  the  land  thna  appropriated  becomes  seTerad  from  the  mav  of  puUic 
lands:  and  no  snbaeqaent  kw, or  proclaination,  or  sde,  wonM  be constroed  to  embrace  it^ 
or  to  operate  upon  it :  ahhongh  no  other  reaenration  were  made  of  it. 

The  ri^  of  preemption  was  a  boon^  extended  to  settlen  and  oocopanti  of  the  poblie 
d<m|ain.  This  bounty,  it  cannot  be  supposed,  was  designed  to  be  extended  to  the  sacri- 
fice of  public  establishments,  or  of  gnat  public  interests 

Nothing  passes  a  perfect  title  to  public  lands,  with  the  exception  of  a  few-^ases,  but  a  pa- 
tent. The  exceptions  are,  where  Congress  grants  lands,  in  words  of  present  grant  Thib 
general  rule  applies  as  well  to  preemptions  as  to  other  purchases  of  public  lands. 

The  act  of  the  legislature  of  Illinois,  giving  a  right  to  the  holder  of  a  register's  certificate 
of  the  entiy  of  public  lands  to  recover  possession  of  such  lands  in  an  action  of  eject- 
ment, does  not  apply  to  cases  where  a  paramount  title  to  the  lands  is  in  ^  hands  of  the 
defiradant,  or  of  those  he  represents.  The  exception  in  the  law  of  lUinoii,  q»plies  to. 
cases  in  which  the  United  States  have  not  parted  with  the  title  to  the  land,  by  granting 
a  patent  for  it 

A  state  has  a  perfect  right  to  legislate  as  she  may  please  in  regard  to  the  remedies  to  be 
prosecuted  hi  her  Courts;  and  to  regulate  the  disposition  of  the  propeilhr  of  her  dtixeni, 
by  descent,  deviM,  or  alienation.  But  Congress  are  invested,  by  the  Conatitntion,  with 
the  power  of  disposing  of  the  public  land,  and  making  needful  rulea  and  regulatiana  re- 
specting it 

Where  a  patept.has  not  been  iMued  for  a  part  of  the  public  lands,  a  state  has  no  i^ower  to 
declare  any  title,  less  than  a  patent,  valid  against  a  claim  of  the  United*  States  to  the 
land;  or  against  a  title  held  under  a  patent  granted  by  the  United  States. 

Whenever^  question  in  any  Court,  state  or  federal,  is,  whether  the  title  to  property  which 
had  belonged  to  fhe  United  States  has  passed,  that  question  must  be  resolved  by  the 
laws  of  the  United  States.  But  whenever  the  property  has  passed,  according  to  those 
lawa,  then  the  property,  like  all  other  in  the  state,  is  subject  to  state  legiclation ;  so  ftr  aa 
that  legislation  is  consistent  with  the  admission  that  the  title  passed  and  vested  according^ 
to  the  laws  of  the  Unitad  States. 

Every  tribunal  acting  judicially,  whilst  acting  within  the  sphere  of  ito  jurisdiction,  where 
no  appellate  tribuiud  is  created,  ita  judgment  is  final ;  and  even  where  there  is  such  an 
appeUato  power,  theb  judgment  u  condusive  where  it  only  comes«collaterally  in  que»> 
tion ;  so  long  as  it  is  unreversed.  But  direct^  the  reverse  is  true,  in  relation  to  the  judg^ 
ment  of  any  Court,  acting  beyond  the  pale  of  ita  authority.  This  prindple  Is  oondsdy 
and  accurately  stated  by  this  Court  in  the  case  of  Elliot  and  others  w.  Peirsol  and  othera. 
1  Peters,  840. 

ERROR  to  the  Superior  Court  of  the  state  of  Illinois. 

In  the  Circuit  Court  of  Cook  county,  in  the  state  of  lilinois,  an  ac- 
tion of -ejectment  was  commenced  in  February,  1836,  by  John  Jack- 
son, on  the  demise  of  Murray  M^Connel,  against  De  la  Fayette 
Wilcox,  for  the  recovery  of  a  part  of  the  military  post  of  Fort  Dear- 
born, at  Chicago,  in  the  state  of  Illinois ;  the  defendant  being  then 
in  possession  of  the  premises  as  the  commander  of  the  post  The 
defendacnt  appeared,  and  after  the  usual  pleadings,  the  pause  l^as 
brought  to  trial  in  October,  1836,  and  submitted  to  the  Court  on  an 
agreed  statement  of  facts,  wliich  was  to  be  taken  as  if  found  as  a 
special  verdict. 

The  premises  sued  for  are  part  of  fractional  section  10,  in  town- 
ship 39,  north  of  range  14,  east  of  the  third  principal  meridian,  in 
the  county  of  Cook,  and  state  of  Illinois ;  and  embrace  the  mili- 
tary p6st  called  Fort  Dearborn,  of  which  post,  at  the  time  of  the 
bringing  of  this  suit,  and  the  service  of  the  declaration  therein,  the 
said  delendant,  De  la  Fayette  Wilcox,  was  in  the  possession  of  the 


«00  SUPREME  COURT. 

[WilooK  m,  Jaduon.] 

said  premises^  and  was  the  commanding  offic^ninder  the  authority 
of  the  United  States ;  which  post  was  established  by  the  United 
States  in  1804,.  and  was  thereafter  occupied  by  the  troops  of  the 
United  States  till  August  16, 1812,  when  the  troops  were  massacred, 
and  the  post  taken  by  the  enemies  of  the  country.  It  was  reoccu- 
pied  by  the  troops  on  the  4th  of  July,  1816;  in  which  year  the 
United  States  caused  to  be  built  upon  the  fractional  section,  No. 
10,  T.  39,  N.  R.  14  east,  some  factory  houses  for  the  use  of  the 
Indian'  department.  The  troops  continued  to  .occupy  the  post 
until  the  month  of  May,  1823,  when  it  was  evacuated  by  order  of 
the  government,  and  was  left  in  possession  of  Dr.  A.  Wolcott, 
Indian  agent  at  Chicago. 

On  the  19th  of  August,  in  the  year  1828,  the  military  post  was 
again  occupied  by  the  troops  of  the  government,  acting  under  the 
order  of  the  Secretary  of  War,  as  one  of  the  military  posts  of  the 
United  States.  The  post  was  again  evacuated  by  the  troops  of  the 
government  in  the  month  of  May,  1831,  though  the  government 
never  gave  up  the  possession  of  the  military  post,  called  Fort  Dear- 
born ;  but  left  the  same  in  the  possession  of  one  Oliver  Newberry, 
who  authorized  George  Dole  to  take  and  keep  the  same  in  repair ; 
which  said  Dole  accordingly  did.  Said  post  was  again  occupieid  by 
the  troops  of  the  government  in  June,  1832,  under  the  command  of 
Major  Whistler,  an  office  in  the  army  of  the  United  States.  At  the 
time  Major  Whistler  took  possession,  being  at  the  time  of  the  war 
with  the  Sock  and  Fox  Indians,  several  hundred  persons  were  in 
the  fort  for  seciurity  against  the  Indians.  The  military  post  has 
been  occupied  by  the  troops,  and  was  generally  known  at  Chicago 
to  be  so  occupied  from  that  date  up  to  the  commencement  of  this 
suit,  and  is  still  used  for  that  purpose. 

When  the  military  post  was  evacuated  in  1831,  the  quarter- 
master at.  the  post,  acting  under  orders,  sold  a  greater  part  of  the 
movable  property,  in  and  about  the  garrison,  belonging  to  the 
government,  but  sold  none  of  the  buildings  belonging  to  the  mili- 
tary post 

In  the  year  1817,  John  Baptiste  Beaubean  bought  of  one  John 
Dean,  who  was  an  army  contractor  at  the  post,  a  house  built  upon 
said  land,  by  the  said  Dean,  and  gave  him  therefor  one  thousand 
dollars ;  attached  to  the  house  was  an  enclosure  used  and  occupied 
by  said  Dean,  as  a  garden  and  field,  and  Mr.  Beaubean  then  took 
possession  6t  the  house  and  enclosure,  and  continued  in  possession, 
cultivating  a  part  of  the  enclosure  every  year,  from  the  year  1817 
to  Ae  17th  of  June,  1836. 

In  18239  ^^^  factory  houses  built  at  the  post  upon  the  tract  of 
land,  were  by  order  ol  the  ^Secretary  of  the  Treasury  sold,  and  Capt 
Henry  Whiting  became  the  purchaser  thereof;  In  the  same  year 
Whiting  sold  said  improvements  to  the  American  Fur  Company, 
and  the  company  for  the  sum  of  five  hundred  dollars  sold  to  said 
Beaubean,  who  took  possession  thereof,  and  continued  to  occupy 
the  same,  together  with  a  part  of  the  quarter  section  of  land,  to  the 
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date  of  the  oommencement  of  this  suit  Mr.  Beaubean  contiriue4 
to  odcupv  said  houses  and  enclosure  upon  the  land,  and  to  cultivate 
a  part  of  the  land  unmolested  and  undisturbed  by  any  person  what- 
ever^fpom  the  year  1817  up  to  the^  day  of  the  commencement  of 
this  suit 

The  land  in  question  was  surveyed  by  the  government  in  the 
year  1881. 

Since  the  military  post  was  reoccupied  by  the  United  States 
troops  in  1832,  as  before  stated,  to  wit,  before  the  first  day  of  May, 
1834,  the  United  States  built  a  lighthouse  upon  part  of  the  land, 
and  have  kept  constantly  enclosed  and  cultivated  for  the  use  of  the 
said  garrison  at  least  twenty  acres  of  said  land..  The  United  States 
troops,  by  order  and  consent  of  the  government,  have  also  used  and 
occupied  Various  other  government  lands  near  and  adjoining  the 
quarter  section  of  land. 

On  the  2d  of  September,  1824,  Dr.  A.  Wolcott,  Indian  agent, 
then  stationed  at  Chicago,  wrote  the  following  letter  to  the  Secre- 
tary of  War  of  the  United  States,  to  wit  : 

*^Fari  Dearborn,  Chicago,  Sept.  2, 1824. 

<<  Sir :  I  have  the  honour  to  suggest  to  your  consideration  the.  pro- 
priety of  making  a  reservation  of  this  post  and  the  fraction  on  which 
it  is  situated,  for  the  use  of  .this  agency.  It  is  very  convenient  for 
that  purpose,  as  the  quarters  afibrd  sufficient  accommodation  for  all 
the  persons  in  the  employ  of  the  agency,  and  the  storehouses  are 
safe  and  commodious  places  for  the  provisions  and  other  property 
that  may  be  in  charge  of  the  agent  The  buildings  and  other  pro* 
perty,  by  being  in  possession  of  a  public  officer,  will  be  preserved 
for  public  use,  should  it  ever  be  necessary  to  occupy  them  again 
with  a  military  force. 

As  to  the  size  of  the  fraction  I  am  not  certain,  but  I  think  it  con- 
tains about  sixty  acres;  a  considerable  greater  tract  than  that  is 
under  fence ;  but  that  would  be  abundantly  sufficient  for  the  use  of 
the  agency,  and  contains  all  the  buildings  attached  to  the  fort,  such 
as  a  miU,  bam,  stable,  &c.  which  it  would  h€  desirable  to  preserve. 

I  have  the  honour  to  be,  &c.,        Alexandxr  Wolcott,  Jun., 
Hon.  J.  C.  Calhoun^  Secretary  of  War.  Indian  JlgentJ^ 

Which  letter  John  C.  Calhoun,  then  Secretary  of  War  of  the 
United  States,  on  the  30th  of  September,  1824,  enclosed  with  the 
foUowing  note  to  George  Graham,  Esq.,  Commissioner  of  the  Gene- 
ral Land  Office  of  the  United  States. 

^^ Department  of  War,  30th  Sept.  1824. 

**  Sir :  I  enclose  herewith  a  copy  of  a  letter  from  Dr.  Wolcott, 
Indian  agent  at  Chicago,  and  request  you  will  direct  a  reservation 
to  be  made  for  the  use  of  the  Indian  department  at  that  post,  agree- 
ably to  his  suggestions.    I  have  the  honour  to  be,  &c. 

GsoEGS  Graham,  Esq.,  J.  C.  Calhoun. » 

Commisnonerqfthe  General  Land  Office,  Treasury  Department  J*^ 
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And  thereupon,  on  the  first  day  of  October,  18)^49  George  Graham, 
then  commissioner  of  the  land  office,  addre^ed  a  letter  in  reply  to 
the  Secretary  of  War,  at  the. same  time  subjoining  to  the  letter  of 
the  said  Secretary  of  War,  this  not6,  to  wit :  <<  Answered  the  first  of 
October,  1824,  and  the  frac  Sec.  10,  T.  39,  N.  R.  14  E.  coloured 
and  marked  on  the  map,  as  reserved  for  military  purposes.'^ 

The  letter  in* reply  is  as  follows,  to  wit: 

^  ''General  Land  Office,  1st  of  October j  18«4. 

<<  Sir :  In  compliance  with  your  request,  I  have  directed  that  the 
fractional  section  10,  Township  39,  N.  R.  14  E.,  containing  57*50 
acre^.  and  within  wliich  Fort  Dearborn  is  situated,  should  be  reserved 
from  sale  for  military  purposes.     I  am,  &c.       Gxorox  GaAHAic. 

HoK.^J.  C.  Calhoun,  Secretary  C(f  fVar.^^ 

Which  fractional  section,  mentioned  in  the  foregoing  lettier  of 
George  Graham,  embraces  the  premises  sued  for,  and  Fort  Dear- 
bom,  occupied  by  the  United  States  as  aforesaid. 

Aft^  the  writing  and  receipt  of  the  letters  aforesaid,  to  wit,  on 
the  S9th  day  of  May,  1830,  Congress  passscfd  a  law  gr.mting  the 
right  df  pre-emption  upon  the  public  lands  to  every  person  who 
cultivated  any  part  of  a  quarter  secAion  of  said  land  in  1889,  and 
was  in  the  actual  possession  thereof  on  the  29th  day  of  May,  1830; 
but  whicn  pre-emption  right  does  not  extend  to  any  land  which  is 
reserved  from  sale  by  act  of  Congress,  or  by  order  of  the  President, 
or  which  may  have  been  appropriated  for  any  purpose  whatsoever, 
or  for  the  use  of  the  United  States,^or  either  of  the  states  in  which 
any  of  the  public  lands  may  be  situated.  Mr.  Beaubean  having 
cultivated  a  part  of  F  section  in  1829,  and  having  been  in  posses- 
sion of  a  part  so  cultivated  on  the  29th  day  of  May,  1830 ;  on  the 
7th  day  of  May,  1831,  rndtd^  application  to  the  Register  and  Receiver 
of  the  United  States  lan^  office  at  Palestine,  in  Illinois,  and  offered 
to  prove  a  pre-emption  upon  the  land,  and  purchase  the  same  at 
private  sale,  under  the  pre-emption  law,  which  claim  of  pre-emp- 
tion upon  the  land  was  not  by  the  Register  and  Receiver  at  Pales- 
tine allowed  to  Mr.  Beaubean. 

One  Robert  Kenzie,  on  the  7th  day  of  Mtay,  1831,  made  applica- 
tion to  the. Register  and  Receiver  of  the  land  office,  to  be  allowed 
to  enter  at  private  sale  a  part  of  the  same  fractional  section  10 ;  and 
the  claim  by  the  said  Register  .and  Receiver  was  thep  passed  and 
allowed,  and  Robert  Kenzie  was  then  permitted  to  enter  at  private 
sale,  under  pre-emption  law,  the  north  fraction  of  fractional  section 
ten. 

After  the  application  of  Mr.  Beaubean  to  the  Register  aiid  Re- 
ceiver at  Palestine  as  aforesaid,  to  wit,  on  the  7^  and  ^rsth-  of 
May,  1831,  Joseph.  KitcheU,  then  Regbter  of  Ihe  land  office,  ad- 
dressed letters  to  Elijah  Hay  ward,  Esq.,  then  Commissioner  of  the 
General  Land  Office  of  the  United  States,  informing  hun  of  the 
appUcatipn  of  the  said  Beaubean  to  enter  said  S.  W.  P  soo^  10, 
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town  99,  north  of  range  14  east,  under  the  pre-emption  act;  and  on 
the  2d  of  November,  1831,  Mr.  Beaubean  addressed  a  letter  to  the 
teid  Hayward,  commissioner,  &c.,^  stating  that  in  the  month  of  May 
preceding  he  had  filed  in  the  offiqe  at  Palestine  aforesaid,  proof  of 
nis  right  of  pre-emption  to  the  land,  and  insisting  that  he  was 
entitled  to  have  the  claim  allowed;  and  in  answer  thereto  was 
informed  by  the  commissioner  by  letter^  dated  the  2d  of  Febraao[> 
1832,  that  said  ^south-west  quarter  of  said  fractiona!  section  Can,  T. 
39,  N.  R.  14  E.  was  reserved  for  military  purposes.  On  the  1st  of 
October,  1824,  seyeral  Other  persons,  in  behalf  of  said  Beaubean, 
after  his  application  as  aforesaid,  prior  to  the  said  2d  of  February, 
1832,  made  inquiry  by  letter  of  said  commissioner  touching  the 
same,  and  were  informed  by  the  commissioner  that  the  .tract  of 
lan^  had  been  reserved  for  military  purposes,  apd  said  Beaubean's 
application  as  aforesaid  was  rejected.. 

Afterwards,  to  wit,  on  the  19th  day  of  June,  1834,  Congress 
passed  an  act  to  revive  the  pre-emption  law  of  the  29th  of  May, 
1830,  by  the  first  section  of  which  act  is  provided  that  every  settler 
or  occupant  of  the  public  lands  prior  to  the  passage  of  this  act,  who 
is  now  in  possession^  and  cultivated  any  part  thereof  in  1833,  shall 
be  entitled  to  all  the  benefits  and  privileges  of  the  act  entitled  an 
act  to  grant  pre-emption  rights  to  settlers  on  public  lands,  approved 
29th  May,  1830,  and  the  act  is  hereby  revived,  and  shall  continue 
in  force  two  years  from  the  passage  of  this  ^ctand  no  longer^  and 
Mr.  Beaubean  hslving  cultivated  a  part  of  the  fractional  quarter  of 
section  ten  in  1833,  antd  having  been  in  the  actual  possession  and 
occupancy  of  the  part,  so  by  him  cultivated,  on  the  1 9th  day  of 
June*,  1834,  the  date  of  the  passage  of  the  last  recited  law,  did,  in 
the  month  of  July,  1834,  apply  to  the  Register  and  Receiver  of  the 
United  States  land  office  at  DanviJle,  in  lUinois,  for  leave  to  prove  a 
pre-emption,  and  enter  the  fractional  quarter  jmder  the  last  recited 
act ;  which  application  ahd  claim  of  Beaubean  was  rdected  by  the 
said  Register  and  Receiver  at  Danville  aforesaid,  wnp  informed 
Beaubean  that  said  land  was  reserved  for  military  purposes. 

After  the  writing  of  the  letters  by  Dr.  Wolcott,  Indian  agent,  and 
J.  C.  Calhoun,  Secretary  of  War,  and  George  Graham,  Conmiissioner 
of  the  General  Land  Office,  herein  before  referred  to  and  set  forth, 
to  wit,  on  the  26th  day  of  June,  1834,  Congress  by  a  law  approved 
upon  that  day  created  two  additional  land  districts  in  Illinois ;  one 
called  north-west  and  the  other  the  north-east  land  districts  of  the 
state  of  Illinois,  and  the  last  mentioned  district  includes  the  land  in 
controversy. 

By  the  fourth  section  of  said  act  it  is  provided  that  the  President 
shall  be  authorized,  so  soon  as  the  siurvey  shall  be  completed,  *^U> 
cause  to  be  offered  for  sale,  in  the  manner  prescribed  by  law,  all  the 
lands  lying  in  said  land  district  at  the  land  offices,  in  the  Respective 
districts  in  which  the. lands  so  ofiered  is  embraced^  reserving  only 
section  sixteen  in  each  township,  the  tract  reserved  for  the  village 
of  Galena ;  such  other  tracts,  as  have  been  granted  to  individuals. 
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and  the  state  of  niinois,  and  such  reservation  as  the  President  shall 
deem  necessary  to  retain  for  military  posts ;  any  law  of  Congress 
heretofore  existing  to  thfi  contrary  notwithstanding/' 

It  is  further  provided  by  said  act,  that  there  <<  shall  be  established 
in  «ach  of  said  land  districts  a  land  oiB^  at  such  time  and  place  as 
the  President  my  deem  necessary;"  and  that  a  land  office  was  esta- 
blished ^n  said  north-east  land  district  before  the  1st  of  May^  1835, 
which  is  the  land  office  at  Chic^o. 

After  the  passage  of  the  act,  and  after  the  land  office  aforesaid 
was  established,  the  President  of  the  United  States,  on  the  12th  day 
of  February,  1835,  made  and  published  his  proclamation  directing 
various  lands  in  said  uorth-eastetn  land  district  to  be  sold  .at  said 
bnd  office  at  Chicago.  Among  said  lands  so  proclaim^  for  sale,  is 
the  said  fractional  section  10,  in  town  39,  N.  R.  14  E.  unless  the 
same  is  excepted  by  the  geneial  exception  in  said  proclamation,  in 
the  words  following,  to  wit :  **  The  lands  reserved  by  law  for  the 
use  of  schools,  and  f6r  other  purposes,  will  be  excluded  from  the 
sale.*'  ^ 

The  lands  were  directed  by  the  proclamation  to  be  sold  at  Chi- 
cago land  office  aforesaid,  on  the  15th  day  of  June,  1835,  and  before 
the  said  ISth  day  of  June,  to  wit,  in  the  month  of  April,  1835,  the 
Commissioner  of  the  Greneral  Land  Office  caused  to  be  transmitted 
to- said  land  office  at  Chicago  the  extended  plat  of  the  land  in  the 
said  proclamation  mentioned,  marking  and  colouring  upon  said  plat 
certain  lands  to  be  reserved  from  sale ;  but  neither  the  fractional 
section  10,  or  any  of  the  divisions  thereof,  were  so  marked  or 
coloured  to  be  reserved  ffom  sale. 

At  the  bottom  of  the  President's  proclamation  is  a  general  notice 
requiring  all  persons  who  claim  the  right  of  pre-emption  to  any 
of  the  lands  m  the  proclamation  mentioned,  to  appear  before  the 
Register  and  Receiver  of  the  land  office  before  the  day  appointed 
by  said  proclamation  for  the  sale  of  said  lands,  and  prove  their 

Sre-emption ;  and  after  the  notice  the  said  John  Baptiste  Beaubean 
id,  on  the  28th  day  of  May,  1835,  appear  before  the  register  and 
receiver  of  the  land  office  at  Chicago,  there  prove  to  the  satisfac- 
tion of  the  said  Register  and  Receiver  that  he  was  entitled  to  the 
right  of  pre-emption  to  the  said  south-west  fractional  quarter  of 
fractional  section  ten,  and  Mr.  Beaubean  did,  on  the  28th  daiy  of 
May,  1835,  enter  and  purchase  at  private  sale  of  the  United  States 
and  of  the*  Register  of  said  land  office,  the  south-west  fractional 
section  ten,  and  then  and  there  paid  to  the  Receiver  of^saidland 
office  one  dollar  and  twenty-five  cents  per  acre,  in  fuU  payment 
for  said  land,  and  obtained  from  the  Receiver  aforesaid  the  follow- 
ing receipt,  to  wit  : 

^^Land  Office,  at  CIdtagOyIllinois\2Bth  Maj/y  1835.^ 
^  Pre-emption  Act,  19th  Jqne,  1834. 

No.  6.    Received  of  John  Baptiste  Beaubeaan,  of  Cook  countjr» 
Illinois,  the  sum  of  ninety-four  dollars  amvsizty-one  cents,  being  m 
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{iin  pa)FiKient  lOr  the  south-west  fractional  quarter  of  section  No.  10^ 
in  township  No.  99^  north  of  range  No.  14,  east  of  the  third  princi- 
pal meridian^  containing  seventy-flve  acres  and  sixty-ninerhundredtfas 
of  an  acre,  at  the  rate  of  01  25  per  acre.  R  D.  Tatlob,  Receitier. 
894  61. — ^Michigan  paper." 

Mr.  Beaubean  also. obtained  from  the  register  of  the  last  men- 
tioned land  office  a  certificate  in  the  worda  and  ^gures  following,  to 
wit: — 

<<  Land  Office  at  CMcastOy  lUinais,  May  2Sth^  1835. 

^  No.  6.  It  is  hereby  certified  that,  in  pursuance  of  law,  John 
Baptiste  Beaubean,  of  Cook  county,  state  of  lUinoist,  on  this  day  pur- 
chased of  the  register  of  this  office  the  lot  or  SQutti-west  fractional 
quarter  of  section  number  ten,  in  township  number  39,  north  of 
range  fourteen  east,  containing  seventy-five  and  sixty-nine  hun- 
dredths, acres,  at  the  rate  of  one  dollar  and  twenty-five  cents  per 
acre,  amounting  to  ninety-four  dollars  and  seventy-five  cents,  for 
which  the  said  John  Baptiste  Beaubean  has  made  pajrment  in  fuU 
as  required  by  law.  Now,  therefore,  be  it  known,  tbat  on  the  pre- 
sentation of  this  certificate  to  the  Conmiissioner  of  the  Greneral  Land 
Office,  the  said  John  Baptiste  Beaubean  shall  be  entitled  to  receive  a 
patent  for  the  lot  above  described.         James  Whitlock,  Register. 

Pre-emption  act,  1834." 

Which  certificate  was  presented  to  the  Commissioner  of  the 
General  Land  Office,  and  ffled  in  the  office. 

Afterwards,  to  wit,  on  the  4th  day  of  March,  1836,  the  .Register 
of  the  said  land  office  at  Chicago  made,  signed,  and  delivered  to 
Mr.  Beaubean  his  certificate  in  the  words  and  figures  following, 
to  wit : — 

"  Land  Office j  Chicago j  IlKnais. 

<<  I,  James  Whitlock,  register  of  the  land  office  at  Chicago,  in  the 
State  of  Illinois,  do  hereby  certify  that  John  Baptiste  Beaubean,  of 
the  town  of  Chicago  and  state  of  Illinois,  did,  on  the  28th  day  of 
May,  in  the  year  of  our  Lord  1835,  jnder  and  by  virtue  of  an  act 
of  Congress,  passed  on  the  19th  day  of  June,  1834,  entitled,  <<An  act 
to  revive  an  act  granting  pre-emption  rights  to  settlers  on  the  public 
lands,  passed  the  29th  day  of  May,  1830,  prove  to  die  satisfaction 
of  the  register  and  receiver  that  tbe  said  Beaubean  was  entitled  to 
the  right  of  pre-emption  under  said  act  of  the  1 9th  of  June,  183^,  to 
the.  south-west  fractional  quarter  of  fractional  section  number  ten,  in 
township'  39,  north  of  range  number  fourteen  east,  and  the  said 
Beaubean  did  then  enter  and  purchase  of  the  United  States  and  of 
the  register  of  said  office  the  said  south-west  fractional  quarter  of 
fractional  section  number  ten,  in  township  number  thirty-nine, 
north  of  range  number  fourteen  east,  of  the  third  principal  meri- 
dian, situated  in  the  district  of  lands  ofiered  for  sale  at  the  land 
office  at   Chicago   aforesaid,   and  is  included  in  the   nortli-east 
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lanjjl  district  of  the  state  of  Illinois^  which  tract  of  land  coatams. 
seventy-five  acres  and  sixty-nine  hundredths  of  an  acre ;  for  whu:h 
tract  of  land  he,  the  said  Beaubean^paid  the  sum  of  ninety-four  dol- 
lars and  sixty-one  cents,  being  one  dollar  and  twenty-five  cents  per 
acre  in  full  payment  fpr  the  same. 

All  of  whidi  appears  by  the  papers  on  file  in  said  land  office, 
and  by  the  maps,  plats,  and  records  of  said  office  now  here. 

Given  under  my  hand,  as'  register  as  aforesaid,  at  the  land  office 
aforesaid,  this  4th  day  of  March,  in  the  year  of  our  Lord  1*836. 

James  Whitlock,  Begister.*^ 

Aflervi^ards,  to  wit,  on  the  2d  day  of  July,  1836,  Congreuss  passed 
an  act  entitled  an  act  to  confirm  the  sales  of  public  lands  in  certain 
cases;  by  the  second  section  of  which  it  is  provided  that  ,^  in  all 
cases  wh^re  any  entry  has  been  made  under  the  pre-emption  lawSy 
piursuant  to  instructions  sent  to  the  register  and  receiver  fh>m  the 
treasury  department,  and  the  proceedings  have  been  in  all  other 
respects  fair  and  regular,  such  entriea  and  sales  are  hereby  con-» 
firmed,  and  patents  shall  be  issued  thereon  as  in  other  cases.'' 

It  is  admitted  that  the  defendant,  Wilcox,  at  the  commencement 
of  this  suit,  and  at  the  time  of  jthe  service  of  the'  declaration  in  eject- 
ment herein,  was  in  the  occupancy  and  possession  of  the  premises 
in  said  declaration  mentioned,  which  is  a  stockade  of.  pickets,  in- 
cluding some  wooden  buildings  in  which  the  soldiers  and  officers 
reside,  and  that  the  rents  and  profits  of  said  premises  then  was,  and 
$till  are  of  the  value  of  three  dollars  per  month. 

it  is  also  admitted  thai  said  defendant  Wilcox  then  was,  and  still 
is  an  officer  in  the 'United  States  army,  and  was  ordered  into  pos- 
session and  command  of  the  military  ^st  on  the  premises,  together 
with  the  United  States  troops  under  ms  command,  by  order  of  the 
Secretary  of  War  of  the  United  States;  and  that  said  Wilcox  claims 
no  right  of  ownership  in  himself  to  the  land,  but  is  in  possession  of 
and  occupies  the  s^me  not  in  his  own  right,  but  as  an  officer  of  the 
army  of  the  United  States  only,  in  the  command  of  the  post,  acting 
xmder  order  of  the  Secretary  of  War,  and  of  his  superior  officer,  and 
of  the  United  States. 

After  the  purchase  of  the  said  land  by  Mr.  Beaubien,  as  herein 
before  stated,  to  wit,. on  the  sixth  day  of  February,  1836,  he, 
the  said  Beaubien,  by  deed  duly  executed,  acknowledged,  and  re- 
corded, according  to  the  laws  of  the  said  state  of  Illinois,  for  and  in 

consideration  of  the  sum  of dollars  therein  expressed,  sold 

and  conveyed  the  said  premises,  in  the  declaration 'mentioned,  to 
Murray  M^Connel,  the  lessor  of  the  plaintiff;  who  purchased  with  a 
knowledge  that  a  controversy  existed  between  Mr.  Beaubean  and 
the  government  about  said  land. 

It  is  further  admitted  that  after  the  purchase  of  the  land  by  J.  B. 
Beaubean,  as  herein  before  stated,  £lijah  Hayward,  Esq.,  tfien 
Commissioner  of  the  General  Land  Office,  on  the  31st  of  July,  1835^ 
a4dressed  a  letter  to  the  Register  and  Receiver  of  the  land  office. 


JANUARY  TERM,  1839.  807 

[Wilooz  Of.  Jaduon.] 

at  Chicago,  stating  that  it  had  been  represented  to  the  depaitmedC 
that  the  land  ofScers  at  Chicago  had  permitted  to  be  sold  said  south** 
west  fractional  section  ten,  T.  39  N.  R.  14  E.  including  th^  site  of 
Fort  Dearborn,  and  inforooing  them  that  such  sale  is  invalid  in  con 
sequence  of  the  reservation  and  appropriation  of  said  fraction  for 
military  purposes,  since  the  year  1824,  and  directing  the  Receiver  to 
refund  to  Mr.  Beaubean  the  amount  of  the  purchase  money  paid 
thereon,  which  money  was  tendered  by  the  Receivei:  to  Mr.  Beau- 
bean,  who  refused  to  receive  the  same. 

On  the  23d  of  January,  in  the  year  1834,  Elijah  Uayward,  then 
Conunissioner  of  the  General  Land  Office,  addressed  a  note  to  t^ 
Hon.  Lewis  Cass,  then  Secretary  of  War  of  the  United  States,  en* 
closing  a  copy  of  the  letter  of  the  30th  of  September,  1824,  from 
the  then  Secretary  of  War,  Mr.  Calhoun,  requesting  that  said  tract 
of  land  at  Chicago,  upon  which  Fort  Dearborn  was  situated,  might 
be  reserved  for  the  Indian  department,  and  a  copy  of  the  Conunis- 
sioner Graham's  reply,  of  the  1st  of  October,  1824,  herem  before  set 
fortli,  stating  that  he  had  directed  the  land  to  be  reserved  for  mili- 
tary purposes,  and  after  stating  that  the  tract  of  land  in  question, 
designated  as  fractional  section  ten,  T.  39  N.  R.  14  E.  was  claimed 
under  the  act  of  Congress,  grafting  pre-emption  rights;  and  Mr» 
Commissioner  Hay  ward  then  requested  said  Secretarv  Cass  to  ad- 
vise the  office  whether  it  was  then  (to  wit,  on  the  23a  of  January, 
1834,)  needed  by  the  war  department,  and  if  so,  whether  it  is  consi- 
dered a  military  reservation,  or  as  a  reservation  for  the  use  of  the 
Indian  denartment;  and  on  the  21st  of  March,  1834,  the  Secret£ury 
of  War  aadressed  a  letter  in  answer  to  the  inquiry  of  the  Commis- 
sioner, informing  him  that  the  reservation  at  Chicago,  alluded  to  in 
the  letter  of  the  Commissioner,  of  the  23d  January,  1834,  waj 
wanted,  and  was  actually  used  for  military  purposes. 

.  It  is  admitted  that  various  persons,  fronutime  to  time,  have  re- 
sided upon*  the  fractional  quarter  section  ten,  as  well  as  Mr.  Beau- 
bean,  but  all  those  persons  were  all,  in  some  way,  connected  with 
the  army,  and  actmg  under  the  command  ef  the  United  States' 
officers  y  and  that  one  Samuel  T.  Bradv,  (who  was  a  settler  at  said 
military  post,)  in  June,  1835,  presentea  his  claim  to  the  right  of  pre- 
emption to  the  land,  before  the  register  'and  receiver  of  the  said 
land  office  at  Chicago,  but  which  claim  was  rejected  by  the  land 
officers,  or  nevqr  acted  upon  by  them. 

All  the  facts  herein  stated  are  admitted  to  be  true ;  but  they  afe 
not  admitted  to  be  evidence  in  the  cause,  unless  the  Court  should 
be  of  opinion,  upon  the  hearing  of  the  case,  that  the  facts,  or  any 
of  them,  would  be  admissible  as  evidence,  if  offered  in  evidence  by 
one  party,  and  objected  tp  by  the  other,  upon  the  trial  of  the  cause 
-before  a  jury. 

It  is  agreed  that,  if  the  Court  should  be  of  opinion,  Uj^n  the  hear- 
ing of  the<:ase,  that,  the  law  of  the  case  is  with  the  plamtiff,  a  judg- 
ment, shall  be  rendered,  that  he  recover  his  term  aforesaid ;  and  that 
he  have  his  writ  of  posseasiop,  &c.,  and  that  a  judgq^ent  be  rendered 
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against  the  defendant  in  fayour  of  the  plaintiff^  for  the  use  of  the 
•  said  lessor,  for  the  amount  of  the  rents  and  profits  in  the  said  plain- 
tiffs declsLration  mentioned,  together  with  his  costs.  But  should 
the  Court  be  of  opinion  that  the  law  of  the  case  is  with  the  defend- 
ant, then  the  plaintiff  shall  take  nothing  by  his  suit,  and  a  judgment 
shall  be  rendered  against  the  lessor  of  the  plaintiiT  for  the  cost  of 
this  imit 

Each  party  retains  the  ri^ht  to  remove  the  cause  to  the  Supreme 
Court  of  tliC  state  of  Illinois,  by  appeal  or  writ  of  error. 

The  judge  of  the  Circuit  Court  of  Illinois  gave  judgment  for  the 
defendant :  and  an  appeal  was  taken  to  the  Supreme  Court  of  Illi- 
nois, by  which  Court  the  judgment  of  the  Circuit  Court  was  reversed, 
ind  judgn^?!^t  entered  fdrthe  plaintiff  below. 

To  reverse  this  judgment,  this  writ  of  error  was  sued  out  at  the 
ustance  of  the  United  States ;  they  being  the  parties  interested  in 
the  case. 

The  case  was  argued  by  Mr.  Butler,  and  by  Mr.  Grundy,  At- 
torney General,  for  the  plaintiffs;  and  by  Mr.  Bley  and  Mr.  Webster 
for  the  <tefendant. 

For  the  plaintiff  in  error,  it  was  contended : 

1.  Even  if  he  admitted  that  Bewbean  was  entitled  to  right  of 
pre-emptiofi,  and  that  the  sale  and  the  certificates  thereof  were  pro- 
perly made  to  him;  still  the  plaintiff  cannot  recover  in  this  suit 

.  I.  On  the^true  construction  of  the  several  acts  of  Congress  appli- 
cable to  the  case ;  a  patent  is  necessary  to  the  completion  or  the 
legal  title,  and  nothing  short  of  it  can,  as  against  the  United  States, 
defeat  their  title  in  an  action  of  ejectment 

2.  The  plaintiff  can  derive  no  aid  ifrom  the  law  of  lUuiois,  refer- 
red to  in  the  opinions  of  the  Courts  Below;  because  that  law,  if  it 
attempts  to  make  the  certificate  of  the  Register  of  the  land  office 
evidence  of  title  as  against  the  United  States,  is  repugnant  to  the 
ordinance  of  1787 ;  to  the  Constitution  df  the  United  States ;  and  to 
the  acts  of  Congress  for  the-  disposal  of  the  public  lands,  and  iS) 
therefore,  null  and  void. 

II.  The  land  officers  at  Chicago  had  no  jurisdiction  or  authority 
to  allow,  or  act  on  the  pre-emption  claim  of  Beaubean ;  and  the  en- 
try and  pretended  purchase  by  him  were,  therefore,  as  against  the 
United  States,  utterly  null  and  void. 

1.  Beaubean's  possession  and  occupancy  were  subject  to  the  con- 
trol of  the  officers  and  troops  of  the  United  States  stationed  at  Fort 
Dearborn ;  and,  therefore,  he  could  not  acquire,  within  the  meaning 
of  the  acts  of  Congress,  a  pre-emption  right  to  any  part  of  the  pre- 
mises. 

2.  The  premises  in  question  were  withdrawn  from  the  general 
operation  of  the  pre-emption  and  other  laws,  by  the  act  of  Congress 
of  March  3d»  1819^  <<Jto  authorise  the  sale  of  certain  military  sites." 
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3.  If  not  80  withdrawn,  they  were  yet  excepted  from  the  pre* 
emption  laws  of  the  29th  of  May,  1830,  and  the  19th  of  June,  1834; 
because  reserved  and  appropriated,  or  at  least  appropTiat^d,  for  use 
of  the  United  States,  within  the  meaning  of  thi^  acts. 

4.  The  act  of  June  26, 1834,  creatine  additional  land  districts, 
gives  no  right  of  pre-emption ;  and  the  plaintiff  can  therefore  derive 
no  title  therefrom ;  and  the  premises  were  also  excepted  from  tfiat 
law,  because  reserved,  within  the  meaning  thereof,  as  necessary  to 
be  retained  for  a  military  post 

Mr.  Justice  Barbour  delivered  the  opinion  of  the  €ourt: 

This  is  a  writ  of  error  to  the  Supreme  Courtof  the  state  of  Illinois, 
prosecuted  under  the  85th  section  of  the  judiciary  act  of  1789.  It 
was  an  action  of  ejectment,  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error. 

From  an  agreed  case  stated  in  the  record,  the  following  appear 
to  be  the  material  facts  upon  which  the  questions  to  be  decided 
arise.  The  land  in  question  is  part  of  fractional  section  10,  in  town- 
ship 39,  north  of  range  14,  east  of  the  third  principal  meridian,  in 
the  county  of  Cook,  and  state  of  Illinois ;  and  embraces  the  military 
post  called  Fort  Dearborn,  of  which  post,  at  the  time  of  brinffing 
the  suit,  Wilcox  was  in  possession,  as  the  commanding  officer  of  the 
United  States;  which  post  was  established  by  the  United  Stat^  in 
1804,  and  was  thereafter  occupied  by  the  troops  of  the  United 
States  until  the  16th  August,  1812,  when  the  troops  were  massa- 
cred, and  the  post  taken  by  the  enemy.  It  was  re-occtipied  in  I8I69 
when  the  United  States  built  upon  said  fractional  section  some  fac- 
tory houses  for  the  use  of  the  Indian  department. 

The  troops  continued  to  occupy  it  until  May,  1823,  when  it  was 
evacuated  by  order  of  the  government,  and  was  left  in  possession 
of  the .  Indian  agent  at  Chicago.  In  August,  1828,  it  was  again 
occupied  by  the  troops,  acting  under  the  orders  of  the  Secretary  of 
War,  as  one  of  the  military  posts  of  the  United  States.  It  was 
again  evacuated  by  the  troops  in  May,  1831 }  but  the  government 
never  gave  up  possession*  of  it,  but  left  it  in  possession  of  one  Oliver 
Newberry,  who  authorized  a  certain  George  Dole  to  take  and  keep 
it  in  repair ;  which  he  accordingly  did.  It  was  again  occupied  by 
the  troops  of  the  government  in  June,  1832,  under  command  of  an 
officer  of  the  army  of  the  United  States.  It  has  been  occupied  by 
the  troops,  and  was  generally  known  at  Chicago  to  be  so  occupiea, 
from  that  time  up  to  the  commencement  of  the  suit ;  and  was  at  Ae 
time  of  the  trial  still  used  for  that  purpose.  When  it  was  evacuated 
in  1831,  the  quartermaster  at  the  post,  acting  under  orders,  sold  the 
greater  part  of  the  movable  property  in  and  about  the  garrison  be- 
longing to  the  government,  but  sold  none  of  the  buildings.  In  ihh 
year  1817,  John  B.  Beaubean  bought  of  one  John  Dean,  who  wIm 
an  army  contractor  at  the  post,  a  house  built  upon  the  land  by  Deacn, 
at  the  price  of  {Si 000 :  there  was  attached  to  the  house  an  enclosure 
occupied  by  Deanas  a  garden  andjield;  Beaubean  then  took  possession 
2  n2 
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M  ih^  faause  and  enelosure,  and  continued  in  possession,  cultivating 
a  part  of  the  enclosure  every  year,  from  1817  to  1836.'  In  18»a, 
the  fkctory  hotises  on  the  land  at  said  post  were  sold  by  order  of  the 
Secretary  of  the  Treasury,  which,  after  an  intermediate  sale,  were 
bought  by  Beau1;>ean  at  j^500 ;  who  took  possession,  and  continued 
to  occupy  the  same,  together  with  a  part  of  the  quarter  section  of 
land,  until  the  commencement  of  this  suit  Beaubeau  continued  to 
occupy  the  houses  and  enclosure,  and  to  cultivate  a  part  of  the  land, 
without  intejruption,  from  1817  to  the  commencement  of  this  suit 
The  land  was  surveyed  by  government  in*  1821.  Since  it  was  re- 
occimied  by  the  troops  in  1832,  and  before  the  Ist  of  May,  1834, 
the  United  States  built  a  lighthouse  on  part  of  the  land,  and  have 
kept  at  least  twenty  acres  constantly  enclosed  and  cultivated  for  the 
use  of  thel  garrison.  In  the  year  1824,  at  the  instance  of  the  then 
Indian  agent  at  Chicago,  who  suggested  that  it  would  be  convenient 
for  the  accommodation  of  the  persons  and  protection  of -the  property 
of  the  agency,  the  Secretary  of  War  requested  the  Commissioner  of 
the  General  Land' Office  to  direct  a  reservation  to  be  made  for  the  use 
of  the  Indian  department  at  that  post;  and  in  Octobisr,  1824,  th^ 
Conmiissipner  answered,  saying  that  he  haid  directed  the  section  now 
in  question  to  be  reserved  frqm  sale,  for  military  purposes.  In  May, 
1831,  Beaubean  made  a  claim  for  pre-emption  of  the  land  in  ques- 
tion at  the  land  office  in  Palestine,  which  was  rejected.  In  FebrU'* 
ary,  1832,  in  answeir  to  a  letter  from  Beaubean  on  the  subject,  the 
Commissioner  of  the  General  Land  Office  informed  him  that  the  land 
in  question  was  reserved  for  miUtary  purposes.  The  same  informa- 
tion was  giveh  to  otfiers  who  made  application  in  behalf  of  Beau- 
bean. In  1834,  he  made  claim  for  a  pre-emption  in  the  same,  at 
the  Danville  land  o^ce,  which  was  also  rejected.  In  1835,  Beau- 
bean applied  to  the  land  office  at  Chicago,  when  his  claim  to  pre- 
emption was  allowed ;  and  he  paid  the  purchase  money,  and  pro- 
cured the  Re^ster's  certificate  thereofl  Wilcox  went  into  and 
continued  in  possession,  claiming  no  right  of  ownership;  but  as  an 
officer  of  the  United  States  only,  in  command  of  said  post,  acting 
under' the  orders  of  the  Secretary  of  War,  his  superior  officer,  and 
the  United  States.  Beaubean  sold  and  conveyed  his  interest  to  the 
lessor  of  the  plaintiff. 

Upon  this  state  of  facts  two  questions  arise  which,  in  our  opinion, 
embraces  th6  whole  merits  of  the  case ;  and  which  w6  will  now  pro- 
ceed to  examine.  The  first  is,  wBether  imder  the,  facts  of  the  case, 
and  the  law  applying  to  them,  Beaubean  acquired  any  title  whatso- 
ever to  the  land  in  question  ?  The  second  is,  whether  if  he  did 
acquire  any  title  at  aU,  is  it  such  an  one  as  will  enable  the  lesser  of 
the  plaintiff  to  recover  in  this  action? 

As  to  the  first  question.  The  ground  of  the  claim  is  the  right  of 
Beaubean  as  a  settler,  to  a  pre-emption  under  the  act  of  the*  19th 
June,  1834,  entitled,  ^An  act  to  revive  an  act.  grantmg  pre-emption 
fi^ts  to  settlers  on  the  public  lands,  passed  29th  of  May,  1830.'^ 
tiQVfy  as  this  act  ^ves  to  the  persons  claiming  under  it  the  benefttsi 
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-and  privileges  provided  by  the  act  of  1830,  which  it  reTivesw  we 
must  look  to  this  last  act  in  order  to  ascertain  what  are  those  bene- 
fits and  privileges,  or,  in  other  words,  what  is  the  character  of  the 
pre-emption  ri{^t  thus  claimed,  and  on  what  lands  the  claim  is 
aUowea  to  operate.  It  authorizes  everv  settler  or  occupant  of  the 
public  lands,  under  the  circumstances  therein  stated,  to  enter  with 
the  Register  of  the  land  office  in  which  the  land  lies,  by  l^'gal  subn 
divisions,  a  quantity  of  land  not  exceeding  a  quarter  section  subject 
io  the  following  limitations  and  restrictions: — ^'That  no  entry  or 
sale  of  any  Umd  shall  be  made  under  the  provisions  of  the  'act, 
wluch  shall  have  been  reserved  for  the  use  of  the  United  States,  or 
eiUm  of  the*  several  states,  or  which  is  reserved  from  side  by  act  of 
Congress,  or  by  order  of  the  Presideht,  or  which  may  have  been 
appropriated forany  purpose  whatsoever.'' 

miore  WB  proceed  to  mquire  whether  the  land  in  question  fisdls 
within  the  scope  of  any  one  of  these  prohibitions,  it  is  necessary  to 
examfa^.  a -preliminary  objection  which  was  urged  at  the  bar,  wmch, 
if  .su^faednable  would  render  that  inquiry  wholly  unavailing.  It  is 
thi»--lhat  tlM  acts  of  Congress  have  given  to  the  Registers  and  Receiv- 
ers.of  the  land  offices  the  power  of  deciding  upon  claims  to  the  right 
ofpie-emption— that  upon  these  questions  Uiey  act  judicially— 4hat  no 
appeal  having  been  given  from  their  decision,  it  follows  as  a. conse- 
quence that  it  is  concli^siye  and  irreversible.  This  proposition  is  true 
in  relation  to  every  tribunal  acting  judicially,  whilst  acting  within  the 
sphere  of  their  jurisdiction,  where  no  appellate  tribunal  is  created ; 
and  even  when  there  is  such  an  appellate  power,  the'  judgment  is 
conclusive  when  it  only  comes  collaterally  into  question,  so  long  as  it 
is  unreversed.  But  directly  the  reverse  of  this  is  true  in  relation  to 
the  judgment  of  any  Court  acting  beyond  the  pale  of  its  authority. 
The  principle  upon  this  subject  is  concisely  and  accurately  stated 
by  this  Court  in  the  case  of  Elliott  et  al.  t;^.  Peirsol  et  al.,  1  Peters, 
340,  in  these  words :  <^  where  a  Court  has  jurisdiction,  it  has  a  .right 
to  decide  every  questioh  which  occurs  in  the  cause ;  and  whether 
its  decision  be  correct  or  otherwise,  its  judgment,  imtil  reversed  is 
regarded  as  binding  in  every  other  Ct>urt  But  if  it  act  witfiout 
authority,  its  judgments  and  orders  are  regarded  as  nullities.  They 
are  not  voidable,  but  simply  void.*'  Now  to  apply  this.\  Even  aflb> 
suming  that  the  decision  of  the  Register  and  Receiver,  in  the  absence 
of  frauds,  ^vould  be  conclusive  as  to  the  facts  of  the  applicant  then 
being  in  possession,  and  his  cultivation  during  the  preceding  year, 
because  these  questions  are  direc^y  submitted  to  them ;  yet  if  they 
undertake  to  grant  pre-emptions  m  land  in  which  the  law  declares 
they  shall  not  be  granted,  then  they  are  acting  upon  a  subject  mat- 
ter clearly  not  within  their  jurisdiction ;  as  much  so  as  if  a  Court, 
whose  jurisdiction  was  declared  not  to  extend  beyond  a  given  sum, 
should  attempt  to  take  cognizance  of  a  case  beyond  that  sum. 

We  nowretum  to  the  inquiry  whether  tlv9  land  in questionfalls  with- 
in any  of  the  prohibitions  contained  in  the  act  of  Congress.  Amongst 
others,  lands,  which  may  have  been  appropriated  for  any  purposa 
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whatsoever,  are  exempt  from  liability  to  the  right  of  pte-emptioiu 
Now,  that  t;he  land  in  question  has  been  appropriated  in  point  of 
fact  there  can  be  no  doubt,  for  the  case  agreed  states  that  it  has 
been  used  from  the  year  1804  until  and  after  the  institution  of  this 
suit,  as  well  for  the  purpo9e  of  a  military  post  as  for  that  of  an 
Indian  agency,  with  some  occasional  interruption.  Now  this  is 
appropriation,  for  that  is  pothing  more  nor  less  thaa  setting  apart 
the  thing  ifor  some  particular  use.  But  it  is  said  that  this  appro- 
priation must  be  made  by  authority  of  law.  We  think  that  the 
appropriation  in  this  case,  was  made  by  authority  of  law.  As  fieir 
back  as  the  year  1798,  see  act  of  May  3d  of  that  year,  vol.  iiL  Laws 
U.  S.  46,  an  appropriation^ was  niade  for  the  purpose,  am<»igst 
other  things,  of  enabling  the  President  of  the  United  Statea  to  erect 
fortifications  in  such  place  or  places  as  the  public  jsafety  should^  in  his 
opinion,  require.  By  the  act  of  21st  of  AprilV  180&,  vol.  iy.  Laws 
U.  S.,  64,  the  President  was  authorized  to  establish  trading  houses 
at  such  posts  and  places,  on  the  frontiers  or  in  the  Indian  country 
on  either  or  both  sides  of  the  Mississippi  river^  as  he  should  judge 
most  convenient  for  carrying  on  trade  with  the  Indians.  And.  by 
act  of  June  14, 1809,  he  was  authorized  to  erect  such  fortifications 
as  might)  in  liis  opinion,  be  necessary  for  the  protection  of  the 
northern  and  western  frontiers.  We  thus'  see  that  t^.  establishing 
trading  houses  with  the  Indian  tribes,  and-ther  erection  of  fortifica- 
tions in  the  west,  are  purposes  authorized  by  law;  and  that  they 
wRre  to  be  established  and  erected  by  the  President  But  the  place 
in  question  is  one  at  which  a  trading  house  has  been  established, 
and  a  fortification  or  militaiy  po3t  erepted.  It  would  not.be  doubted, 
we.  suppose,  by  any  one,  that  if  Congress  had  by  law  directed  die 
trading  house  to  be  established  and  the  military  post  erected  at  Fort 
Dearborn, by  name;  that  this  would  have  been  by  authority-of  law. 
But  instead  of  designating  (he  place  themselves,  they  left  it  to  the 
discretion  of  the  President,  which  is  precisely  the '^  same  thing  in 
efiect.  Here  then  is  an  appropriation,  not  only  for  one  but  for  two 
purposes,  of  the  same  place,  by  authority  of  law.  But  there  has  been 
a  tlurd  appropriation  in  this  case  by  authority  of  law.  Congress,  by 
law,  authorized  the  erection  of  a  lighthouse  at  the  mouth  of  Chicago 
river,  which  is  within  theJimits  of  the  land  in  question,  and  appro- 
priated JS5000  for  its  erection ;  and  the  case  agreed  states  that  the 
lighthouse  was  built  oh  part  of  the.  land  in  flispute  before  the  1st  of 
May,  1834.  We  think,  then,  that  chere  has  been  an  appropriation, 
not  only  in  fact  but  in  law. 

There  would  be  di$culty  in  deciding  to  what  extent  this  ap- 
propriation reached,  if  there  ,were  not  materials  furnished  by  the 
record  which  reduce  it  to  precision.  At  the  request  of  the  Secre- 
tary of  War,  the  Commissioner  of  the  General  Land  Office  ia 
1824,  coloured  and  marked  upon  the  map  this  very  section,  as 
reserved  for  military  purposes,  and  directed  it  to  be  reserved  from 
sale  for  those  purposes.  We  consider  this,  too,  as  having  been 
dme  by  authority  of  law^  for  amongst  other  provisions  in  the 
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act  of  1830,  all  lands  are  exempted  from  pre-emption  which  are 
leserved  froQi  sale  by  order  of  the  President  Now  although 
the  immediate  agent  m  requiring  this  reservation  was  the  Secre- 
tary of  War,  yet  we  feel  justified  in  presuming  that  it  was  done 
by  the  approbation  and  direction  of  the  President  The  President 
speaks  and  acts  through  the  heads  of  the  several  departments 
'in  relation  to  subjects  which  appertain  to  their  respective  duties. 
Both  military  posts  and  Indian  affairs,  including  agencies,  belong 
to  the  war  department.  Hence  we  consider  the  act  of  the  war  de- 
partment in  requiring  this  reservation  to  be  made,  as  being  in  legal 
contemplation  die  act  of  the  President ;  andj  consequently,  that  the 
reservation  thus  made  was  in  legal  efiect,  a  reservation  made  by 
order  of  the  President,  within  the  terms  of  the  act  of  Congress. 

It  is  argued,  however,  that  by  the  4th  section  of  the  act  of  the  26th 
of  June,  1834,  the  President  was  authorized  to  cause  to  be  sold  all 
the  lands  in  the  north-east  district  of  thei  state  of  Illinois,  embracing 
the  land  in  Question  with  certain  reservations  only,  within  which 
it  is  contended  that  the  land  in  question  is  not  included — ^that  a  pro- 
clamation was  issued  directing  various  lands  in  said  district  to  be 
sold,  and  that  amongst  the  lands  so  proclaimed  was  the  land  in 
question^  unless  excepted  by  the  following  exception :— ^  the  lands 
reserved  by  law  for  the  use  of  schools,  and  for  other  purposes,  will 
be  excluded  from  the  sale.'^ — And  that  an  extended  plat  was  for- 
warded from  the  general  land  olfice,  marking  and  colouring  certain 
lands  to  be  reserved  from  sale ;  but  that  \he  land  in  question  waa 
not  so  marked  or  coloured,  to  be  reserved  from  sale. 

In  the  first  place  we  remark,  that  we  do  not  consider  this  law  as 
applying  at  all  to  the  case.  That  has  relation  to  a  sale  of  lands  in 
the  manner  prescribed  by  general  law  at  public  auction,  whilst  the 
claim  to  the  land  in  question  is  founded  on  a  right  of  pre-emption, 
and  governed  by  different  laws.  The  very  act  of  1 9th  of  Jime,  1 834, 
under  which  this  claim  is  ihade^  was  passed  but  one  week  before 
the  one  of  which  Ive  are  now  speaking ;  thus  showing  that  the  pro- 
visions of  the  one  were  not  intended  to  have  any  effect  upon  the 
subject  matter  on  which  Uie  other  operated.  But  we  go  further, 
and  say,  that  whensoever  a  tract  of  land  shall  have  once  been  legally 
apprmriated  to  any  purpose,  from  that  moment  the  land  thus  appro- 
priated becomes  severed  from  the  mass  of  public  lands;  and  that  no 
subsequent  law,  or  proclamation,  or  sale,  would  be  construed  to 
einbrace  it,  or  to  operate  upon  it;  although  no  reservation  were 
made  of  it. 

The  very  act  which  we  are  now  considering  will  furnish  an  illus- 
tration of  this  proposition.  Thus,  in  that  act  there  is  expressly  re- 
served from  sale  the  land,  within  that  district  which  had  been 
granted  to  individuals,  and  the  state  of  Illinois.  Now  suppose  this 
.  reservation  had  not  been  made,  either  in  the  law,  proclamation,  or 
sale,  could  it  be  conceived  that  if  that  land  were  sold  at  auction,  the 
title  of  the  purchaser  would  avail  against  the  individuals  or  state  to 
whom  the  previous  grants  had  been  made  ?    If,  as  we  suppose,  this 
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question  must  be  answered  in  the  negative,  the  samer  principle  will 
apply  to  any  land  which  by  authority  of  law  shall  have  been  serered 
firom  the  general  mass.  Let  us  for  a  moment  consider  to  what  re- 
sults e  contrary  doctrine  would  lead ;  and  the  case  before  us  will  fur- 
nish a  ver/  striking  illustration  of  them.  If  the  party  claiming  the 
pre-emption  right  here  were  to  succeed,  together  with  the  luid,  he 
wolild  recover  all  the  improvements  made  upon  it  at  the  public  ex- 
pense. The  lighthouse  and  improvements  alone,  it  seems  by  refer^ 
ence  to  the  act  making  an  appropriation  for  its  erection,  cost  05000. 
How  much  was  expended  in  the  buildings  at  the  imlitary  post  we 
have  no  mieans  of  knowing,  but  probably  a  considerably  larger  sum. 
Thus,  besides  the  land  purchased,  for  the  sum  of  094  61,  he  would 
recover  property,  and  mat  too  property  necessary  for  the  military 
defencciand  commerce,  of  the  country,  which  cost  the  United.  States 
many  thousands  of  dollars ;  and  if  there  had  been  expended  upon  it  as 
many*hundreds  pf  thousands,  as  there  have  been  thousands,  me  same 
result  would  follow.  A  principle  leading  to  such  startling  conse- 
quences cannot  in  our..opinion  be  a  sound  one;  The  right  of  pre- 
emption was  a  bounty  extended  to  setters  and  occupants  of  the 
pubUc  domain.  We  cannot  suppose  that  this  bounty  was  designed 
to  be  extended  at  the  sacrifice  of  public  establishments,  or  great  pub- 
lic interests.  When  the  act  of  1830  was  passed.  Congress  must  have 
known  of  the  authority  which  had  by  former  laws  been  giveb  to 
the  President,  to  establish  trading  houses  and  military  posts.  They 
ihust  have  known,  for  it  was  part  of- the  public  history  of  the 
country,  that  a  military  post  had  been  long  establLdied  at  Fort  Dear- 
bom  ;  and' was  at  the  date  of  the  law  occupied  as  such  by  the  troops 
of  the  United  Slates.  They  seem  therefore  to  have  bc^n  studious 
to  use  language  of  so  x^omprehensive  a  kind,  in  the  exemption  firom 
the  right  of  pre-emption,  as  to  embrace  every  description  of  reserva- 
tion and  appropriation  which  had  been  previously  made  for  public 
purposes.  We  have  already  said  that  we  think  the  -language  in 
which  these  exemptions  are  expressed  is  comprehensive  enou^  to 
embrace  the  present  case,  so  as  to  place  it  beyond  the  reach  of  the 
right  of  pre-emption. 

It  is  further  argued  ^hat  this  case  is  embraced  by  the  second  sec- 
tion of  the.act  of  July  2d,  1836,  entitled,  "  An  act  to  confirm  the 
sales  of  public  lands  in  certain  cases.'^  That  section  ih  in  these 
words :  ^^  And  be  it  further  enacted,.that  in  all  cases  where  an  entry 
has  been  made  under  the  pre-emption  laws  pursuant  to  instructions 
sent  to  the  Register  and  Receiver  from  the  treasury  department,  and 
the  proceedings  have  been|in  aliK)ther  respects  fair  and  regular,  such 
entries  and  sales  are  hereby  confirmed ;  and  patents  shall  be  issued 
thereon,  as  in  other  cases."  Now  the  first  remark  we  make  Upon 
this  act  is,  that  when  the  previous  law  had  totally  exempted  certain 
lands  from  the  right  of  pre-emption,  if  there  were  nothing  else  in  the 
case,  it  would  be  a  very  strong,  not  to  say  strained  construction  of 
this  section,  to  bold  that  Congress  meant  thereby  by  imnlication  to 
repeal  the  former  law  in  so  importai\t  a  provision.  -But  we  are 
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satisfied  that  there  were  other  cases  to  which  it  was  intended  to 
apply;  where  die  instructions  from  the  treasury  department  assumed, 
to  say  the  least,  a  doubtful  if  not  an  illegal  power.  As,  for  example, 
the  instructions  of  the  7th  February  and  17th  October,  1831,  by 
which  entries  were  allowed  to  be  made  and  certificates  issued  imder 
the  act  1830;  which  was  only  in  force  for  one  year  from  its  passage; 
after  .the  expiration  of  the  year,  where  the  persons  claiming  had 
been  deprived  of  the  benefits  of  the  act  of  1830,  by  reason  of  the 
township  plats  not  having  been  furnished  by  the  surveyor-general, 
and  where,  nevertheless,  proofs  of  the  claim  had  been  filed  before 
the  expiration  of  the  year.  To  this  case,*  and  others  similarly 
situated,  the  law  may  well  apply;  because  without  afiecting  the 
general  principles  of  the  system,  they  present  instances  in  which  in- 
nocent parties  would  have  been  injured  by  the  acts  or  omissions  of 
public  officers,  or  by  some  other,  cause,  as  to  which  no  fault  was  im- 
putable to  them.  JBut,  ftirther,  the  entries  to  be  saved  by  this  sec- 
tion must  have  been  pursuant  to  instructions  sent  to  the  Register  and 
Receiver, from  the  treasury  department.  Now  it  not  onJy.is  not 
shown  that  any  instructions  were  so  sent  which  would  authorize 
this  pre-emption;  but,  on  the  contrary,  the  agreed  case  shows  that 
the  Register  and  Receiver  at  the  Palestine  land  office  rejected  it  in 
1831 ;  that  the  Commissioner  of  the  General  Land  Office,  in  the 
same  year,  in  answer  to  a  letter  of  Beaubedn  complaining  of  that 
rejection,  informed  him  that  the  I&tid  was  reserved  for  military  pur- 
poses; and  that  in  July,  1834,  after  the  passage  of  the  pre-emption, 
law  of  that  year,  he  applied  to  the  Register  and  Receiver  of  the  Dan- 
ville land  office  to  prove  a  pre-emption  to  the  same  land,  who  also 
rejected  ^e  application;  and  again  informed  him  that  it  was  re- 
served for  military  purposes.  Finally,  by  the  express  terms  of  this 
section,  entries  imdcr  the  pre-emption  laws,  to  be  protected  by  it 
must  be  in  all  other  respects  fair  and  regular.  Now  as  the  patents 
were  to  be  issued  by  the  Commissioner  of  the  General  Land  Office, 
and  as  thfey  were  only  to  issue  where  the  proceeclings  were  fair  and 
regular,  tmif  officer  must  of  necessity  be  the  judge  of  that  fairness 
and  regularity.  But  as  he  refused  to  issue  the  patent,  we  know  not 
w:hether  he  considered  the  proceedings  in  this  case  as  bein^  fair  and 
regular.  If  they  were  not  so,  then  they  were  not  confirmed.  We 
thmk  therefore  that  ihe  claimant  can  derive  no  aid  from  the  act  of 
1836.  Our  conclusion  then,  in  relation  to  the  first  question  is,  that 
imder  the  facts  of  the  case,  and  the  law  applying  to  them^  Beanb^an 
acquired  no  title  whatsoever  to  the  land  in  question.    • 

This  being  the  case,it  would  not  be  absolutely  necessary  to  d^ide 
the  second  question ;  but  as  it  arises  in  the  case,  and  has  been  fully 
argued,  we  will  bestow  upon  it  a  very  brief  examination.  That 
question  is,  whether  if  he  had  acquired  any  title  at  all,  it  wais  such 
an  one  as  would  enable  the  lessor  of  the  plaintiff  below  to  recover 
in  this'  action  ?  Wilcox,  the  defendant  in  the  original  suit,  did  not 
claim,  or  pretend  to  set  up  any  right  or  title  in  himself  He  held 
possession  as  an  officer  of  the  United  States;  and  for  them,  and  under 
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their  orders.  This  being  the  state  of  the  case^  the  Question  which 
we  are  now  examining  is  really  this,  whether  a  person  holding  a  re- 
gister's certificate  without  a  patent,  can  recover  the  land  as  against 
the  United  States. 

We  think  it  unnecessary  to  go  into  a  detailed  examination  of 
the  various  acts  of  Congress,  for  the  purpose  of  showing  what 
we  consider  to  be  true  in  regard  to  the  public  lands,  that  with 
the  exception  of  a  few  cases,  nothing  but  a  patent  passes  a  per- 
fect and  consummate  title.  One  class  of  cases  to  be  excepted 
is  where  an  act  of  Congress  grants  land,  as  is  sometimes  done  in 
words  of  present  ^nt.  But  we  need  not  go  into  these  excepticms. 
The  general  rule  is  what  we  have  stated ;  and  it  applies  as  well  to 
pre-emptions  as  to  other  purchases  of  public  lands.  Thus  it  will 
appear  by  the  very  act  of  1836  which  we  have  been  examining, 
that  patents  are  to  issue  in  pre-emption  cases.  This  then  being  the 
case,  and  this  suit  having  been  in  effect  against  the  United  States ; 
to  hold  diat  the  party  could  recover  as  against  them,  would  be  to 
hold  that  a  party  having  an  inchoate  and  imperfect  title  could  re- 
cover against  the  one  in  whom  resided  the  perfect  title.  This,  as  a 
general  proposition  of  law,  unquestionably,  cannot  be  maintained* 

But  it  is  argued  that  a  law  of  the  state  of  Illinois  declares  that  a 
Register's  certificate  shall  be  deemed  evidence  of  title  in  the  party  suf- 
ficient to  recover  possession  of  the  lands  described  in  such  certincate, 
in  any  action  of  ejectment  or  forcible  entry  and  detainer ;  but  the 
same  law  declares  that  t)xis  shall  be  the  case,  imless  a  bett^  legal 
and  paramount  title  be  eidiibited  for  the  same.  Upon  the  construc- 
tion of  the  law  itself  it  would  not  apply  to  this  case,  because  the 
United  States  not  having  parted  with  a  consummate  legal  title  by 
issuing  a  patent,  a  better  legal  and  paramount  title  was  exhibited 
for  the  same.  Where  that  was  not  the  case;,  but  the  suit  should  be 
against  any  person  not  having  the  right  of  possession,  or  against  a 
trespasser,  these  are  the  kinds  of  cases  in  which  it  would  seem  to  us, 
by  the  proper  construction  of  the  act,  that  it  was  intended  to  operate. 

A  much  stronger  ground  however  has  been  taken  in  argument 
It  has  been  said  that  the  state  of  Illinois  has  a  right  to  declare  by  law 
that  a  title  derived  from  the  United  States,  which  by  their  laws  is 
only  inchoate  and  imperfect,  shall  be  deemed  as^  perfect  a  title  ^  if 
a  patent  had  issued  from  the  United  States ;  and  the  construction 
of  her  own  Courts  seems  to  give  that  effect  to  her  statute.  That 
state  has  an -undoubted  right  to  legislate  as  she  may  please  in  regard 
to  the  remedies  to  be  prosecuted  in  her  Courts,  and  to  regulate  the 
disposition  of  the  property  of  her  citizens  by  descent,  devise,  or 
alienation.  But  the  property  in  question  was  a  part  of  the  public 
domain  of  the  United  States :  Congress  is  invested  by  the  Constitu- 
tion with  the  power  of  disposing  of,  and  making  needful  rules  and 
regulations  respecting  it  Congress  has  declared,  as  we  have  said, 
by  its'  legislation,  that  in  such  a  case  as  this  a  patent  is  necessary  to 
complete  the  title.  But  in  this  case  no  patent  has  issued }  and  there- 
fore by  the  laws  of  the  United  States  the  legal  title  haa  not  passed, 
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but  remains  in  the  United  States.  Now  if  it  were  competent  for  a 
state  legislature  to  say,  that  notwithstanding  this,  the  title  shall  be 
deemed  to  haye  passed ;  the  effect  of  this  would  be,  not  that  Con- 
gress had  the  power  of  disposing  of  the  public  lands,  and  prescribing 
the  rules  and  regulations  concerning  that  disposition,  but  Uiat  Illinois 
possessed  it.  That  would  be  to  make  the  laws  of  Illinois  paramount 
to  thosJB  of  Congress,  in  relation  to  a  subject  confided  hy  the  Consti- 
tution to  Congress  only.  And  the  practical  result  in  this  very  case 
would  be,  by  force  of  state  legislation  to  take  firom  the  United 
States  their  own  land,  against  their  own  ^Ul,  and  against  their  own 
laws.  We  hold  the  true  principle  to  be  this,  that  whenever  thp 
question  in  any  Court,  state  or  federal,  is,  whether  a  title  to  land 
which  had  once  been  die  property  of  the  United  Statea  has  passed, 
that  question  must  be  resolved  by  the  laws  of  the  United  States ; 
but  that  whenever,  according  to  those  laws,  the  title  shall  have 
passed,  then  that  property,  Uke  all  other  property  in  the  state,  is 
subject  to  state  legislation;  so  far  as  that  legislation  is  consistent 
with  the  admission  that  the  title  passed  and  vested  according  to  the 
laws  of  the  United  States. 

It  was  urged  at  the  bar,  that  the  case  of  Ross  r^.  Doe  on  the  de- 
mise of  Barland  and  others,  in  this  Court,  1  Peters,  656,  sustained 
the  ground  taken  as  to  the  obligatory  force  of  the  law  of  Illinois. 
A  very  brief  examination  of  that -case  will  show  that  it  fiills  greatly 
short  of  what  it  is  supposed  to  decide.  That  was  a  conflict  between 
two  patentees,  both  claiming  under  the  United  States^  The  elder 
patent  was  founded  upon  a  certificate  of  the  Register  x)f  the  land  of- 
fice west  t)f  Pearl  river.  The  junior  patent  was  issued  on  a  certifi- 
cate of  the  board  of  Conunissioners  west  of  Pearl  river.  The  Comt 
below  instructed  the  jury  that  the  junior  patent  of  the  plaintiff  in 
ejectment,  emanating  upon  a  certificate  for  a  donation  claim  prior 
in  date  to  the  patent  under  which  the  defendant  claimed,  would 
overreach  the  elder  patent  of  the  defendant,  and  in  point  of  law, 
prevail  against  it.  It  appears,  that  by  the  mode  of  proceeding  in 
Mississippi,  they  look  beyond  the  grant  This  Court,  remarking 
upon  that,  said,  that  in  so  doing,  and  in  applying  their  peculiar  mode 
of  proceeding  to  titles  derived  through  and  under  the  laws  of  the 
United  States,  they  violated  no  provisions  of  any  statute  of  the 
United  States. 

But  the  Court  then  proceeded  to  say :  **  The  important  question 
in  the  case  is  this ;  in  applying  its  own  principles  and  practice  in  the 
action  of  ejectment,  as  might  well  be  done  in  this^case,  has  the 
Court  misconstrued  the  act  of  Congress  in  deciding  that  the  grant 
of  the  plaintiff,  emanating  upon  3ie  donation  certificate  of  the 
oard  of  Commissioners  west  of  Pearl  river  set  forth  in  tht  record, 
would  overreach  the  defendant'sgrant,  and  should  prevail  against 
it  in  Uie  action  of  ejectment.''  T%ey  Uien  proceed  to  exaniine  the 
various  aicts  of  Congress  upon  the  subject ;  declare  their  opinion  to 
be,  that  the  determination  of  the  Conmuasioners  was  final;  and 
come  to  the  conclusion,  that  the  Supreme  Court  of  Mississippi  had 
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not  Tnisconstrued  the  acts  of  Congress,  from  which  the  rights  of  the 
parties  were  derived;  arid,  consequently,  affirmed  the  judgment. 
Thus  it  will  appear,  tha.t  in  that  case,  whilst  the  form  and  mode  of 
proceeding  by  the  law  of  lyiississippi  were  recognised,  yet  the  rights 
of  the  parties  depended  exclusively  upon  the  construction  of  acts  of 
Congress;  and  that  this  Court  thought  that  the  Court  below  had  con- 
strued them  correctly.  This  case,  then,  siffords  no  countenance  what- 
ever to  the  argument  founded  upon  it. 

Upon  the  whole,  we  are  of  opinion  that  the  judgment  of  the  Su- 
preme Court  of  Illinois  is  erroneous :  it  is.  therefore,  reverted,  with 
costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  the  state  of  Illinois,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  ordered  and  adjudged  by 
this  Court,  that  the  judgnlent  of  the  said  Supreme  Court  in  thiis 
cause  be,  and  iiui  same  is  hereby,*  reversed  and  annidled,  with 
costs ;  and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Supreme  Court,  that  such  further  prbceeduigs  may  be  had 
therein,  in  conformity  to  the  opi^iion  and  judgment  of  this  Court, 
and  as  to  law  and  justice  may  appertain. 
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Ths  Bank  of  August  a.  Plaintiffs  in  ebbob,  t;^.  Josxph  B.  Eabxx, 
Defendant  in  ebror. 

The  Bank  of  the  United  States,  Plaintiffs  in  xbrob,  vs.  Wil- 
liam D.  Primbose,  Defendant  in  ebbor. 

The  New  Obleans  And<3abbollton  Railroad  Uompant,  Pljun- 

TIFFS  IN  EBBOB,  VS.  JoSEPH  B.  EaBLE,  DefENDA|TT  IN  EBBObI 

An  actjon  WM  inititatad  in  the  CiicqU  Court  of  the  United  8t^  Ibr  the  Diftr\<;t  of  Ak- 
bema,  by  the  Bank  of  Augiuta,  Georgia,  againat  the  defendant,  a  dtiaen  of  AJabama, 
on  biila  of  exchange  drawn  at  Mobile,  AlabajaQ%  on  New  Yoik,  which  had  been  proterted 
|Bf  non-pa^fment,  and  retamed  to  Mobile.  The  bill  waa  made  and  eodoned  for  the  pmw 
poae  of  being  djacoonted  by  the  agent  of  the  bank,  who  had  fimda  in  hk  handa  bdongnig 
tQ  the  plainUfia  for  the  porpoae  of  purcharing  bills  of  exchange,  which  fonda  Were  deiived 
fiom  billa  and  notea.  diacounted  bj  the  bank  in  Georgia.  The  bills  were  disooonted  by 
the  ageat  of  the  baiil^  in  Mobile,  Ibr  the  benefit  of  the  baiil^  with  their  finds,  to  ran^ 
said  fiinda  to  the  banL  The  defendant  defended  the  iuit  on  the  fecta  thai  the  bank  ef 
Angosta  is  a  corporation  incorporated  by  an  act  of  the  legislatcire  of  Georgia,  and  haTs 
power  such  aa  is  usoally  conferred  on  baiilEing  institotions,  soch  aa  to  pnrchase  biOsef  ex- 
change, dec  The  Circoit  Ckrart  heU  that  the  plaintiffii  dOQkl  not  recover  on  the  bills  of 
exchange^  and  that  the  pnrchaae  of  the  bills  by  the  agent  of  the  plaintifBi  were  ptohibited 
by  the  laws  of  AlalJama,  and  gaTe- judgment  for  the  defendant.  In  the  case  of  the  Bank 
of  the  United  8ta)e8-of  PennsjlYania  er.  Primroee,  the  pbintiA^  a  corporation  by  Tiitae 
of  a  law  of  the  state  of  Peimsylvaiiia,  anthoriaed  by  its  chartsr  to  sue  and  be  soed  in  die 
name  of  the  corporation,  and  to  deal  in  bills  of  exchange,  and  oompoaed  of  dtiaeiii  ef 
Pennqrivania,  and  of  stetes  of  the  United  States,  other  than  the  atate  of  Alabama,  die 
agent  of  the  bank  resident  in  Mobile,  and  in  possession  of  fimda  belonging  to  the  bank, 
and  Entrusted  with  them  for  the  aole  porpose  of  pnrchasing  bills  of  exdMnge;  piiichased< 
a  bill  of  exdiange,  and  paid  fof  ^  sums  in  notes  of  the  branch  of  the  bank  of  Ahdiaaia, 
at  MeUle.  The  bill  waa  protested  for  non-peyment,  and  a  suit  was  instituted  in  die 
Circoit  Court  against  the  payee,  the  endorser  of  the  bilL.  The  qoestion  for  the  opinioa 
of  the  Circuit  Court  was,  whether  the  purchase  of  the  bill  of  exchange  by  the  bank  of' 
the  United  8tatea  waa  a  valid  contract,  under  the  laws  of  Alabama.  The  Cirenit  Court 
decided  that  the  contract  waa  raid,  and  gave  judgment  for  the  defendant  The  case  ef 
the  New  Orleans  and  CanoUlon  Railroad  Company  e#.  Joeeph  B.  Bade,  was  similar  .to 
that  of  the  Bank  of  Augusta  Of.  JooephB.B. vie.  The  Supreme  Court  revened  the  judg- 
ment of  the  Circuit  Court  in  the  three  cases;  and  held  the  contracts  for  the  purchase 
of  thebiUs  valid;  an;1  that  the  plaintifli  ao^iuired  a  legal  title  tP  the  billsby  the  puldiase. 

In  the  CMe  of  the  Bank  of  the  United  States  or.  Deveaux,the  Supreme  Court  deoadedt  that 
in  a  question  of  jurisdiction  they  might  look  to  the  character  of  the  peiaone  i 


corporation;  end  if  it  appeared  that  they  were  cttiaens  of  another  state,  and  the  feet  waa 
aet  forth  by  proper  averments,  the  corporation  might  wa6  in  its  corporate  name  in  the 
Courts  of  the  United  States.  Bat  in  that  case  the  Court  confinedits  decision,  in  express 
teniM,  to  a  qneetion  ^jurisdiction;  to  a  right  to  sue;  and  evidentlv  went,  even  ao  for, 
with  aome  heeitation.  The  propriety  of  that  deckion  is  fully  aasented  to,  and  it  hue  ever 
since  been  recognised  ki  author]^  in  this  Court  But  the  pnnciple  has  never  been  SK- 
tended  ^ferther  than  it  waa  carried  in  that  case;  and  baa  never  been  fuppoaed  to 
extend  to  contracts  niade  by  a  corporation,  especially  in  another  aovereignty. 

The  nature  and  character  of  a  oorpontientll  jd  by  stftute^  and  the  extent  of  the  powvra 
which  it  may  lawfully  exerciie,  have  upon  aevenl  j^^aaons  been  under  oofMidemtion  in 
this  Court  The  cases  of  Head  and  Amory  i^.  The  Providence  Insuranee  Company,  % 
Cranch,  167;  aOd  the  Dartmouth  College ee.  Woodward,  1  Wheaton,  686,  dted. 

Whenever  a  eorporatioo  makes  m  contract,  itje  the  oontnet  of  the  legal  entity;  of  the  arti- 
ficial being  created  by  the  charter,  and  not  the  oontraet  of  the  individual  memhera.  The 
only  rii^ts  it  can  claim  are  the  rights  which  are  gtven'to  it  in  that  chaiiptcry  and  not 
tfie  ri([^  whkh  belong  loiti  memb^  aa  dtiaene  of  a  state. 
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It  mar  be  itftly  aMiiiiiad,  diat  a  corporation  can  make  no  contiada,  woi  60  no  acta,  eidMr 
within  or  wraiont  dbe  state  which  craatea  it,  except  aoch  aa  are  anthoiiied  by  ita  diarter^ 
and  thoae  acts  mtiat  alao  be  done  \j  aoch  offioeia  or  agenta,  and  in  aoch  manner  aa  the 
chtfter  anthoiiaeB^^*  And,if  the  lawoeating  a  corporation  dbea  notybj  the  true  conatno- 
tion  of  the  words  used  in  the  charter,  giTO  it  the  ri^t  to  exerdae  its  powers  bej end  the 
limits  of  the  state,  all  contracts  made  by  it  in  other  states  would  be  Toid. 

It  is  ymj  true  that  a  corporation  can  have  no  legal  existence  out  of  the  boundaries  of  the 
sorereignty  by  which  it  is  created.  It  exists  only  in  contemplation  of  law,  and  by  fixte 
of  the  law;  uid  where  that  law  ceases  to  operate,  and  is  do  longer  obligatoiy,  the  corpo- 
ration can  have  no  exbtence..  It  must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  aovereignty.  But  although  it  must  live  and  hate  ita  being  in  that 
state  only,  yet  it  does  not  by  any  means  follow  that  ita  existence  there  will  not  be  recog- 
nised in  other  places;  and  its  residence  in  one  state  creates  no  insuperable  objection  to 
its  power^of  contracting  in  another.  It  is  indeed  a  mere  artificial  being,  invisible  and 
intaiigible;  yet  it  is  a  person  for  certaih  purposes,  in  contemplation  of  law;  and  haa  been 
recognised  as  such  by  the  decisions  of  this  Court  It  is  sufficient  that  its  existence  aa 
an  artificial  person,  in  the  state  of  its  creatbn,  is  acknowledged  and  riBcognised  by  the 
law  of  the  nation  where  the  dealing  takea  place ;  and  that  it  is  permitted  by  the  laws  of 
that  place,  to  exerciae  there  the  powers  with  which  it  is  endowed. 

Courts  of  justice  have  always  expounded  and  executed  contracts  made  in  a  foreign  country 
according  to  the  laws  of  the  place  in  which  they  were  made ;  provided  that  law  was  not 
repugnant  to  the  laws  or  policy  of  thdr  own  coimtry.  The  c6mity  thus  extended  to 
other  nations  is  no  impeachment  of  sovereignty.  It  is  the  voluntary  act  of  the  nation  by 
which  it  is  oflbred;  and  is  inadmissible  when  contrary  to  its  policy,  or  prejudicial  to  ita 
interests.  But  it  contributes  so  largely  to  promote  justice  between  individuals^  and  to 
produce  a  firiendly  intercourse  between  the  sovereignties  to  which  they  belong;  that 
Courts  of  justice  have  continually  acted  upon  it,  as  a  part  of  the  voluntary  l«w  of 
nations. 

The  Court  can  perceive  no  sufficient  reason  for  excluding  from  the  protection  of  the  law  the 
contracts  of  foreign  corporations ;  when  they  are  not  contrary  to  the  knjwn  policy  of  the 
atate,  or  injurious  to  its  interests.  It  is  nothing  more  than  the  admission  of  the  exist- 
ence of  an  artificial  person  created  })y  the  law  of  another  state ;  and  clothed  with  the 
power  of  making  certain  contracts.    It  is  but  the  usual  comity  of  recognising  the  law 

•    of  another  state. 

The  atatea  of  the  Uhion  are  aovereign  states;  and'lhe  history  of  the  past  and  the  eventa 
which  are  daily  occurring,  furnish  the  strongest  evidence  that  they  have  adopted  towarda 
each  other  the  laws  of  comity  in  theur  fullejt  extent 

In  the  legislation  of  Congrees,  where  the  states  and  the  people  of  the  several  states  are  all 
repreaented,  we  shall  find  proof  of  the  general  understanding  in  the  United  States 'that 
by  the  law  of  comity  among  tbe  states,  the  corporations  chartered  by  one.  Were  permitted 
to  make  contracta  in  the  others. 

It  is  well  settled,  that  by  the  law  of  comity  among  nauons,  a  c6rporation  created  by  one 
aovereignty  is  permitted  to  make  contracts  in  another,  and  to  sue  in  its  Courts;  and  that 
the  aame  law  of  comity  prevsils' among  the  several  sovereignties  of  this'UniorL  The 
public,  and  well-known  and  long  continued  usages  of  trade,  die  general  acquiefoence  of 
the  atatea ;  the  particular  legislation  of  some  of  them,  as  well  aa  the  legislation  of  Con- 
grees; all  concur  in  proving  the  truth  of  this  proposition. 

Franchises  are  special  privileges  conferred  by  government  upon  individuals,  and  which  do 
not  belong  to  the  citixena  of  the  country  generally  of  common  right  It  is  essential  to 
the  character  of  a  franchise,  that  it  should  be  a  grant  from  the  sovereign  audiority ;  and 
in  this  country,  no  frsnchise  can  be  held  which  is  not  derived  irom  a  law  of  the  state. 

The  comity  of  suit  brings  with  it  the  comity  of  contract ;  and  where  the  one  ia  expreasly 
adopted  by  the  .Courts,  the  other  must  also  be  presumed,  according  to  the  uaagea  of 
nations,  unless  the  cotitrary  can  be  shown. 

The  state  of  Alabama  haa  not  merely  acquieaoed  by  ailence,  but  her  judicial  tribnnala  have 

declared  the  adoption  of  the  law  of  international  comity  in  the  case  of  a  suit 
The  state  of  Alabama  never  intended,  by  ita  constitution,  to  interfere  with  the  right  of  sell- 
ing or  purchasing  biUs  of  eochange. 
When.the.  policy  of  a  state  is  maniflsit.  the  Courts  of  the  United  States  would  be  bound 
to  notice  it,  as  a  part  of  its  code  of  laws;  and  to  declare  all  contracts  in  the  rilate,  repuf- 
nant  to  it,  to  be  illegal  and  void. 
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IN  error  to  the  Circuit  Court  of  the  United  States  for  the  southern- 
district  of  Alabama. 

Thesecases  were  brought  from  the  Circuit  Court  of  the  southern 
district  of  Alabama,  by  the  plaintifOs  in  each  case,  by  writs  of  error. 
The  cases  of  the  Bank  of  Augusta  vs.  Joseph  B.  Earle,  and  of  the 
Bank  of  the  United  States  vs.  William  D.  Primrose,  were  argued  by 
counseL  The  case  of  the  New  Orleans  and  CarroUton  Railroad 
Company  was  submitted  by  Mr.  Ogden,  on  the  argument  in  the 
other  causes. 

In  the  case  of  the  Bank  of  Augusta  t;^.  Joseph  B.  Earle,  the- 
fects  were  the  following : — 

The  Bank  of  Augusta,  incorporated  by  the  legislature  of  the  state 
of  Creorgia,  instituted  in  the  Circuit  Court  for  the  southern  district 
of  Alabama,  in  March,  1837,  an  action  against  Joseph  B.  Earle,  a 
citizen  of  the  state  of  Alabama,  on  a  bill  of  exchange,  dated  at  MobUe,. 
November  3, 1836,  drawn  at  sixty  days  sight,  by  Fuller,  Gardner,, 
and  Co.,  on  C.  B.  Burland  and  Co.,  of  New  York,  in  favour  of  Joseph 
B.  Earle,  and  by  him  endorsed,  for  six  thousand  dollars.  The  bill 
was  accepted  by  the  drawees,  but  was  afterwards  protested  for 
non-payment;  and  was  returned  with  protest  to  the  plaintiff. 

The  following  facts  were  agreed  upon  .by  the  counsel  for  the- 
plainti£Ss  and  the  defendant;  and  were  submitted  to  Ae  Circuit 
CJourt:— 

^  The  defendant  defends  this  action  upon  the  following  facts  that 
are  admitted  by  the  plaintifis;  that  plamtifis  are  a  corporation,^  in^ 
corporated  by  an  act  of  the  legislature  of  the  state  b{  Ueorgia,  and 
have  power  usually  conferred  upon  banking  institutions,  such  as  to. 
purchase  bills  of  exchange,  &c.  That  the  bill  sued  on  was  made 
and  endorsed  for  the  purpose  of  being  discounted,  by  Thomaa 
McGran,  the  agent  of  said  bank,  who  had  funds  of  the  plaintiffs  in 
his  hands,  for  the  purpose  of  purchasing  bills,  which  funds  were 
derived  firom  bills  and  notes,  discounted  in  Creorgia  by  said  plaintifGs, 
and  payable  in  Mobile,  and  the  said  McGran,  agent  as  afbreMud,. 
did  so  discount  and  purchase  the  said  bill  sued  on,  in  the  citv  of 
Mobile,  state  aforesaid,  for  the  bene&t  of  said  bank,  and  with  tneir 
funds ;  andi  to  remit  said  funds  to  the  said  plaintiflb. 

^  If  the  Court  shall  say  that  the  &cts  constitute  a  defence  to  thia 
action,  judgment  will  be  given  for  the  defendant,  otherwise  for  plain- 
tifis, for  the  amount  of  the  bill,  damages,  interest  and  costs ;  either 
party  to  have  ihe  right  of  appeal  or  writ  »{  error  to  the  Supreme 
Court,  upon  the  statement  of  facts,  and  the  judgment  thereon.^ 

The  Circuit  Court  gave  judgment  for  the  defendant 

The  Bank  of  the  United  States,  incorporated  by  the  legislature 
of  the  State  of  Pennsylvania,  as  the  holders  of  a  bill  of  exchange 
protested  for  non-payment,  for  five  thousand  three  hundred  and  filty 
dollars,  drawn  by  Charles  6ascoine,at  Mobile,  on  the  14th  January,, 
1837,  at  four  months,  on  J.  and  C.  Gascoine,  of  New  York,  in  fiaivour  of 
W.  D.  Primrose,  and  by  him  endorsed,  instituted  in  October,  1837^ 
an  action  against  the  endorser  of  the  bill,  in  the  Circuit  Court  (or 
2  X  i?  66 
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the  southern  district  of  Alabama..  The  agreed  facts  of  the  case, 
which  were  submitted  to  the  Circuit  Court,  were  as  follow : 

^  The  plsdntifis  are  a  body  corporate,  existing  under  and  by  virtue 
of  a  law  of  the  state  of  Pennsylvania,  authorized  by  its  charter  to 
sutf/and  be  sued  by  the  name  of  the  President,  Directors,  and  Com- 
pany of  the  Bank  of  the  United  States,  and  to  deal  in  bills  of  ex- 
change, and  is  composed  of  citizens  of  Pennsylvania,  and  of  states 
of  the  United  States  other  than  the  state  of  Alabama.  The  de- 
fendant is  a  citizen  of  the  state  of  Alabama.  George  Poe,  Jr., 
was  the  agent. of  the  plaintiffs,  resident  in  Mobile,  and  in  the 
possession  of  funds-belonging  to  tfie  plaintiffs,  intrusted  to  him  for 
the  sold  purpose  of  purchasing  bills  of  exchange.  The  said  George 
Poe,  Jr.,  as  such  agent,  on  the  14th  day  of  January,  a.  n.  1837, 
purchased  at  Mobile  the  bill  declared  upon,  and  paid  for  the  same  in 
notes  of  the  branch  of  the  Bank  of  the  State  of  Alabama,  at  Mo- 
bile. The  defendcmt  is  the  payee  ^f  the  bill,  and  endorsed,  it  to 
plaintiffs,  the  present  holders.  The  bill  was  presented  tit  maturity 
to  the  acceptors^  and  duly  protested  for  non^yment ;  and  due  and 
legal  tio^tice  given  to  the  defendant 

The  question  for  the  opinion  of  the  Court  on  the  foregoing  state- 
ment of  &cts  is,  whether  the  purchase  of  the.  said  bill  of  exchange 
by  the  pla|ntifb,  as  aforesaid,  was  a  vaUd  contract  under  the  laws 
of  Alabama.  If  the  Court  be  of  opinion  that  the  said  contract  was 
valid,  and  that  the  said  plaintifis,as  holders  of  th|e  said  bill,  acquired 
the  legal  title  thereto  by  the  said  purchase,  then  judgment  to  be  ren- 
dered for  the  plaintiff  for  the  sum  of  5,350  dollars,  with  intereA  at 
^Ijght  per  cent  irince  30th  May;  1837,  and  ten  per  cent  damages  on 
It  •  But  if  the  Court  be  of  opinion  that  the  said  purchase  was  pro- 
hibited by  the  laws  of.  Alabama,  and  the  contract  was  therefore  in- 
vaUd  and  void,  judgment  to  be  rendered  for  the  defendant.'^ 

The  Circuit  Court  ^ve  judgment  for  the  defendant 

The  action  of  the  New  Orleans  and  CanroUton  Railroad  Company, 
incorporated  by  an  a6t  of  the  legislature  of  Louisiana,  was  upon  a 
bill  of  exchange,  drawn  by  FuUer,  Gardner,  and  Co.,  of  Mobile,  in 
&vour  of  Joseph  B.  Earle,  upoo  Fuller  and  Yost,  of  New  Orieans, 
for  five  thoiisand  two  himdred  and  ten  dollars,  protested  for  non- 
payment The  action  was  ^against  the  endorser  of  the  bill,  which 
nad  been  purchased  at  Mobile  by  an  agent  of  the  plaintiflsy  who  had 
funds  in  his  h^ds  belonging*  to  the  plaintiffiB,  for  Ae  purpose  of 

{>urohasing  bills  exchange,  as.  a  means  of  remittance  to  New  Or- 
eans. 
The  Circuit  Court  gave  judgmentfor  the  defendant 

The  case  of  the  Bank  of  AugOsta  wair  argiifd  by  Mr.  D.  B.  Og* 
den,  for  the  plaintiflb,  and  by  Mr.  C.  J.  Ingemdl,  for  the  defendant 
Mr.  Ogden  also  submitted  ihe  case*  of  tt^  New  Orleans  and  C«ur- 
XoUton  Railroad  Company  to  the  Comrt,on  the  argument  ia  the  case 
9(  die  Bank  of  Augusta,  Ac  TUb  case,  of  the  Mmk  of  the  United 
SOttis  fii.'Prip|ioee,  was  argued  by  Mr*  Serg^mt  and.  Mr*  Wehate^ 
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for  the  plaintiff  in  error,  and  by  Mr.  C.  J,  IngersoU,  and  Mr.  Vande 
Gruff,  for  Joseph  B.  Earle.  A  printed  argument  for  W.  D.  Primrose, 
was  also  submitted  by  Mr.  Crawford. 

Mr.  Ogden^  for  the  Bank  of  Augusta,  contended  that  the  buuc 
had  a  right  ta  become  the  purchaser  of  the  bill  of  exchange  on 
which  the  suit  was  brought;  and  they  had  a  legal  right. to  recover  its 
amount  against  the  defendant,  as  the  endorser  of  the  bill. 

The  plaintiflOa  were  the  owners  of  a  bill  or  bills  of  exchange, 
which  they  had  purchased  at  Augusta,  in  Georgia,  drawn  on  per* 
sons  in  Mobile,  which  were  remitted  by  them  to  Mobile,  and  were 
there  paid.  The  funds  thus  obtained,  were  invested  in  the  bill  of 
exchange  wliich  is  the  subject  of  this  suit,  for  the  pxirpose  of  a  remit*- 
tance.  The  question  for  the  determination  of  this  Court  is,  whether 
the  plaintiff's  had  authority  to  make  the  purchase.  The  Circuit 
Court  of  Alabama  decided  this  to  be  contrary  to  the  laws  of  Alabama. 

If  the  decision  of  the  Circuit  Court  shall  be  sustained  by  this 
Coinrt,  a  deeper  wound  will  be  inflicted  on  the  commercial  bunntes 
of  the  United  States  than  it  has  ever  sustained.  The  priiicipal 
means  by  which  the  commercial  dealing  between  the  states  of  the 
United  States  and  Alabama  is  conducted,  will  be  at  an  end ;  and 
there  will  be  no  longer  the  facilities  of  intercourse  for  the  purposes 
of  traffic,  by  which  alone  it  is  {Prosperous  and  beneficial  Nor  jvill 
the  effect  of  such  a  decision  be  confined  to  the  State  of  Alabama. 
The  principles  of  law  which  forbid  the  dealing  in  exchange  by  a 
corporation  established  under  the  laws  of  anotly^r  state,  and  by  the 
terms  of  its  charter  expressly  authorised  to  purchase  bills  of  ex* 
change,  will  prevail  to  the  full  extent  of  inhibiting  the  same  pur- 
chases in  other  states ;  and  thus  exclude  the  principal  operations  of 
commerce  between  the  states^of  the  Union.  In  the  state  of  Alaba* 
ma,  such  a  condition  of  thing^  will  operate  most  injuriously.  The 
purchases  pf  bilb  of  exchange  in  that  state,  are  extensively  made 
by  the  agents  of  corporations  of  other  states ;  and  thus,  by  the  com- 
petition which  is  produced;  the  rates  of  exchange  are  kept  in  a  dud. 
proportion  to  those  of  other  states.  The  large  productions  of  cott<m 
m  that  state,  are  thus  enabled  to  realize  to  the.  planter  a  proper,  and 
an  equal  pripe  to  that  obtained  by  the  planters  in  the  neighbouring 
states.  Should  the  banks  of  Alabama  and  the  capitalbts  of  that 
state  have  the  exclusive  right  to  deal  in  exchange,  the  effect  pf  such 
a  monopoly  will  be  felt  extensively. 

Such  operations  in  exchange  as  those  out  of  which  this  contro- 
versy has  arisen,  have  been  transacted  in  every  state  of  the  Union. 
Until  naw^  Uieir  legality  has  never  befen  doubted ;  and  in  lio  Court 
of  the  United  States,  or  io  any  state  Court,  has  their  validity  been 
before  qiiestioned  or  denied.  The  Union  has  existed  for  more  than 
hsdf  a  century,  the  transactions  between  the  states  composing  it,  of 
the  same  character  with  that  whMi  is  now  before  the  Court,  have^ 
for  a  large  portion  of  that  period,  been  extensive  and  constant ;  and 
tbfi]^  b^ve  been  universaUy  found  to  be  beneficial    No  state,  wbi^ 
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ever  the  power  of  its  legislature  may  be  to  act  upon  the  matter ;  a 

Kwer  which  it  is  not  intended  to  admit  jor  deny  m  this  aigument ; 
8  attempted  to  interpose  a  prohibition  and  forbid  such  dealing. 

The  proposition  in  the  Circuit  Court,  and  on  which  its  decision  is 
foui^edy  is  that  a  corporation  of  one  state  can  do  no.  commercial 
bumnessy  can  make  no  contract,  and  can  do-nothing  in  any  other 
state  of  the  Union,  but  in  that  in  which,  by  the  law  of  the  state,  it 
has  been  created. 

This  proposition  is  the  more  injurious,  as  in  the  United  States  as- 
sociated capital  is  essentially  necessary  to  the  operations  of  com- 
merce, and  the  creation  and  improvement  of  the  facilities  of  inter- 
cburse,  which  can  only  be  accomplished  by  large  means.  Associated 
capital  here,  supplies  the  place  of  the  large  individual  accumulations 
which  are  found  in  Europe. 

The  question  is  not  on  the  powers  of  a  corporation,  but  as  to 
whom  and  to  what  objects  those  powers  can  be  exerted.  A  corpo- 
ration 'is  the  creature  of  the  law,  and  it  is  clothed,  with  all  the 
powers  df  a  person.  The  position  on  the  other  side  is,  that  when 
It  leaves  the  state  which  gave  it  existence  by  granting  its  charter,  |t 
loses  its  personal  existence,  and  has  nd  existence  whatever.  This 
is  a  harsh  doctrine,  and  seems  at  war  with  the  principles  of  those 
who  assert  and  maintain  state  rights.  It  is  certainly  true  that  a 
corporation  in  one  state,  is  not  a  corporation  in  another  state,  as  to 
the  full  exercise  of  corporate  powers. .  In  Georgifi,  if  it  was  brought 
into  being  by  a  law  of  that  state,  ii  may  carry  on  any  business  au- 
thorized by  its  charter ;  but  in  Alabama  it  can  do  nothing  but  what 
the  laws  of  Alabama  authorize  it  to  do,  as  a  corporation,  or  which 
these  laws  do  not  forbid.  It  may  institute  suits  m  Alabama.  If  a 
debt  is  contracted  in  Augusta,  in  Georgia,  and  the  debtor  removes  to 
Mobile,  can  90  suit  be  instituted  to  recover  the  debt  in  Mobile?  It 
can  be  sued  at  Alabama,  as  it  may  sue. 

Congress  in  1825  passed  an  act  authorizing  steamboat  companies 
to  own  ships  and  vessels,  and  to  take  put  a  register  on  the  oath  of  \he 
president  of  the  company.  Suppose  a  steamboat  owned  and  regis- 
tered in  New  York  shall  put  into  Mobile,  and  shall  there  be  unlaw- 
fiilly  taken  possession  of;  could  no  action  be  brought  by  the  com- 
pany for  such  a  trespass?  Could  not  the  company  make  an 
agreement  to  have  the  boat  repaired  in  Mobile  ?  Is  it  possible  that 
such  a  construction  can  be  given  to  the  law  ? 

Nothing  is  better  settled  than  that  a  corporation  may  institute 
suits  in  the  Courts  of  other  states  and  countries  than  those  imder 
whose  laws  they  may  have  been  established.  1  Roll's  Abridg.  551. 
2  Bulstrode,  32.  Hobart,  113.  9  Vesey,  347.  The  Nabob  of  Car- 
natic  vs.  The  Easl  India  Company,  1  Vesey,  Jr.,  371.  2  Lord  Ray- 
mond,  152.  1  Strange,  612.  10  Mass.  Rep.,  91.  5  Cowan,  550. 
The  King  of  Spain  vs.  Oliver,  Peters*  Cir.  Court  Rep.  276.  The  So-^ 
ciety  for  Propagating  the  Gospel  in"  foreign  Parts  vs.  Wheeler,  Gal- 
lison's  Rep.    2  Randolph's  Rep.  465. 

U  is  admitted  by  those  who  maintain  tne  decision  of  the  Cii^uiJ; 
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Court  of  Alabama  to  be  correct,  that  by  the  laws  of  nations,  corpo- 
rations of  other  countries  may  institute  suits  out  of  the  states  or 
countries  in  which  they  were  created :  but  it  is  said  this  principle 
and  established  practice  does  not  apply  to  suits  which  are  claittfd 
^to  be  instituted  by  a  corporation  of  one  state  of  .the  United  States,  iq 
the  Courts  of  another  state  ;  that  the  states  are  not  nations  towards 
each  other,  and  that  the  rules  and  principles  of  international'  law  do 
not  apply  to  them ;  that  all  the  states  compose  one  nation,  and  each 
is  absorbed  in  the  nation  of  the  United  States. 

This  iff  a  strange  doctrine  as  to  the  states  of  the  Union.  The 
same  governments,  having  similar  laws,  are  said  to  owe  to  each 
other  less  comity  than  is  admitted  to  be  due  to  foreign  nations.  Tlie 
contrary  to  this  position  would  seem  just  and  proper.  Betweei)  the 
'  states  comity  is  doubly  due ;  and  is  an  obligation  of  the  highest 
influence. 

The  states  between  each  other  are  sovereign  and  independent 
They  are  distinct  and  separate  sovereignties,  except  so  far  as  they* 
have  parted  with  some  of  the.  attributes  of  sovereignty  by  the  Con- 
stitution. They  continue  to  be  nations,  with  all  their  rights,  and 
under  alt  their  national  obligations,  and  with  all  the  rights  of  nations 
in  every  particular ;  except  in  the  surrender  by  each  to  the  common 
purposes  and  objects  of  the  Union,  under  the  Constitution.  The 
rights  of  each  state,  when  not  so  yielded  up,  remain  absolute. 

Congress  have  never  provided  for  th6  prpof  of  the  laws  of  the 
states  when  they  are  brought  forward  in  the  Courts  of  the  United 
States,  or  in>the  Courts  of  the  states ;  and  they  are  proved  as  foreign 
laws  are  prayed.  There  must  be  special  legislation  of  every  state 
as  to  the  mode  of  proof  of  the  laws  of  other  states.  New  York  has 
legislated  on  this  subject,  and  a  provision  has  been  made  which  is 
applicable  to  it. 

Every  principle  of  law  which  allows  foreign  states  to  sue  in  the 
Courts  of  other  countries,  applies  to  corporations.  The  laws  respect- 
ing mortgages  are  necessarily  local  in  their  character  and  provisions; 
and  yet  it  has  been  held  that  a  corporation  of  one  state  may  become 
a  mortgagee  of  lands  in  another  state.  This  was  decided  by  Chan- 
cellor Kent,  in  the  case  of  The  Silver  Lake  Bank,  4  Johns.  Ch.  Rep. 
370.  In  this  case  the  Chancellor  held  that  corporations  created  by 
the  legislatiwe  of  Pennsylvania  had  a  right  to  enforce  a  mortgage 
on  real  property  in  New  York,  by  a  proceeding  in  the  Court  of 
Chancery  of  New  York. 

It  is  said  that  a  right  to  sue  and  a  right  to  contract  are  different ; 
that  a  corporation  may  sue  because  it  is- a  person  recognised  by  the 
laws  of  Alabama,  and  may  take  a  stand  as  a  person  in  the  Courts 
of  Alabama.  Thus  a  corporation  of  Georgia  is  considered  a  person 
in  Alabama.  It  can  give  a  warrant  of  attorney ;  for  no  suit  can  be 
sustained  without  such  a  warrant.  Why  is  such  a  right  allow^? 
It  is  because  a  corporation  is  recognised  as  having  a  personal  exist- 
ence. How  can  they  Sue  to  enforce  a  contract,  iand  not  have  a 
right  to  make  a  contract  ?    In  principle  there  can  be  no  diflerence. 
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Does  not  a  right  to  i^e  ghre  a  right  to  make  a  pompromise  of  the 
matter  in  controversy  in  £e  suit?  This  is  a  right  to  make  a  con- 
tract, fot  a  compromise  is  a  contract  He  who  institutes  a  suit  may 
diqoDntinue  it  This  is  a  contract  The  dedaration  in  -^a  suit  in  a 
Court  of  Alabama,  must  ayer  that  the  contract  was  made  in  Ala- 
bama; but  this  is  not  traversable. 

A  chose  in  action  is  assigi^able  only  to  a  limited  extent;  but  it 
has  been  held  that  the  assignees  appointed  under  the  bankrupt  laws 
of  England  may  sue  in  the  Courts  of  the  United  States.  This  is 
giving  ,an  extra-territorial  existence  to  the  laws  of  England.  This 
is  on  ttie  principles  of  the  comity  of  nations ;  and  such  principles  are 
essentikkl  to  sustain  the  intercourse  between  nations,  But  if  ho  ex* 
press  contract  can  be  made  m  anothei*  state  by  a  corporation^  it  can- 
not be  a  party  to  an  implied  contract  The  law  wUl  not  suffer  a 
Contract  to  be  implied,  where  no  express  contract  can  be  made. 
Look  at  what  this  woi:dd  lead  to.  *  The  Bank  of  Augusta  may  buy 
a  bill  on  Mobile,  and  the  bill  may  be  sent  by  the  baiu:  to  'Mobile  for 
collection.  It  may  be  paid  in  Mobile  to  the  agent  of  the  bank ;  but 
if  a  coi^poration  cannot  make  a  contract,  no  implied  promise  of  the 
agent  to  remit  the  money  coQected  to  the  Bank  of  Augusta  can  be 
rused^,  and  he  may  keep  the.  whole  amount.  Suppose  a  note  given 
by  him  to  the  bank  for  the  money,  it  wotdd  be  void.  The  doctrine 
is  monstrous. 

.  The  Constitution  of  the  United  States  was  formed  to  establish  a 
national  government,  and  this  Court  is  a  most  important  part  of  the 
government  thus  formed.  The  great  object  of  the  Constitution  was 
to  erect  a  government  for  commercial  purposes,  for  mutual  inter- 
course, and  mutual  dealing.  The  prosperity  of  every  state  could 
alone  Vd  promoted  jand  secured  by  establishing  these  on  principles 
of  reciprocity ;  and  on  the  security  and  protection  of  the  citizens  of 
each  state,  in  all  the  states  united  by  the  government  This  Court 
will  hesitate  a  Icnje;  time  before  it  will  make  a  decision  which  will 
either  break  down  or  cripple  the  whole  of  the  commercial  inter- 
course between  the  states,  and  shake  the  foundations  of  aU  our  in- 
ternal commerce. 

One  of  the  most  important  objects  and  interests  for  the  preserva- 
tion of  the  Union  is  the  establishment  of  railroads.  Cannot  the  rail- 
road corporations  of  New  York,  Pennsylvania^  or  Maryland,  make 
a  contract  out  of  the  state  for  materials  for  the  construction  of  a  rail- 
road? Cannot  these  companies  procure  machinery  to  use  on  their 
railroads,  in  another  state.  They,  cannot  get  on  without  this  right 
These  railroads  often  nm  into  other  states,  with  the  permission  of 
those  states ;  and  it  never  has  been  doubted  that  every  contract  for 
construction  made  by  the  corporations  to  which  the  railroads  belongs 
although  out  of  the  state  in  which  they  were  originally  created,  is 
vaUd. 

Manufacturing  corporations  established  in  one  state  by  the  law 
of  the  state  cannot  sue  in  another  state  for  debts  due  for  articles 
made  by  such  corporation,  if  the  decision  of  the  Circuit  Court  of 
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Alabama  is  sustained  by  this  Court.  Policies  of  insurance  made  in 
another  state  than  that  in  which  the  property  insured  was,  at  the 
time  of  the  insurance,  will  be  void. 

The  legislature  of  New  York  have  by  a  special  law  prohibited 
insurances  a^;ain8t  fire  being  made  in  New  York'by  foreign  corpo- 
rations. This  shows  that  the  legislature  thought  that  without  such 
a  law  foreign  corporations  had  a  right  to  make  such  insurances,  and 
to  sue  upon  contract^  made  in  New  York,  or  contracts  flowing  Out 
of  policies  of  insurance.  Revised  Laws  of  New  York,  52.  Act  of 
March  18th,  1814. 

It  is  admitted  th^t  a  corporation  may  not  carry  on  the  business^ 
for  which  it  was  created,  out  of  the  state  whose  laws  gave  it  exist** 
ence.  But  this  does  not  interfere  with  the  right  claimed  by  the 
plaintifls  in  this  case.  The  Bank  of  Augusta  cannot  carry  on  the 
business  of  bankinjp;  in  Alabama,  for  by  the  laws  of  Alabama  this  is 
forbidden.  But  if  not  forbidden  by  the  law  of  that  state,  it.  could 
transact  the  business  of  banking  there.  At  common  law  every  man 
has  a  right  to  become  a  banker,  and  to  carry  on  the  business  of 
banking.  '  The  acts  of  Parliament  in  England  impose  restrictions  on- 
this  common  law  right     15  Johns.  Rep.  379. 

The  plaintiffs  in  this  case  are  xitizens  of  the  state  of  Georgia. 
They  are  so  ccdled  in  the  writ  by  which  the  suit  was  commenosd ; 
and  by  the  Constitution  of  the  United  States  they  have  a  right  to 
transact  any  busing  which  any  person^,  citizens  of  the  state  of 
Alabama,  may  canry  on,  and  which  is  not  prohibited  by  the  laws* 
of  the  state.  The  laws  of  New  Yorik  authorize  special  partnerships. 
Have  notjthese  partnerships  a  right  to  deal  in  GeorRia  and  Alabama 
to  the  same  extent  and  in  the  same  manner  as  in  New  York?  This* 
shows  that  an  association  under  the  name  of  one  person,  can  do  an/ 
and  all  acts  Thich  citizens  of.  New  York  or  of  any  other  state 
can  do» 

Large  collections  have  been  made  by  the  B^mk  of  England  in 
the  United  States,  on  bills  of  exchange  curawn  in  the  United  States, 
and  returned  protected  for  non-payment.  There  has  not  been  a 
suggestion  that  the  Bank  of  England,  a  foreign  corporation,  could 
not  pursue  such  claims  in  the  Courts  of  the  states  and  of  the  United 
States,  in  the  same  manner  as  individuals.  All  those  bills  havd 
been  collected  but  a  very  small  amount ;  and  this  after  many  of  theni; 
had  been  put  in  suit  Large  and  numerous  sales  of  the  stocks  of 
states  of  the  United  States,  and  of  corporations  established  by  states; 
have  been  made  in  other  states,*  and  m  England.  These  would  be. 
voidon  the  same  principle  as  that  claimed  on  the  part  of  the  defend- 
ant in  this  case.  Alabama  has  herself  issued  stock  as  the  basis  of 
her  banking  capital ;  and  this  stock  has  been  sold  out  of  the  state  of 
Alabama.  Yet  she  will  not  be  bound  to  pay  the  amount  of  this 
stock,  or  even  to  pay  the  interest  on  it,  if  as  a  corporation  she  can- 
not contract  out  of  her  territories. 

Mr.  Ogden  went  into  an  examination  of  the  cases  which  had 
been  referred  to  by  the  Circuit  Court  of  Alabama,  and  which  were 
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considered  hy  that  Coiirt^  £is  sustaining  the  principle  that  the  plaihtifls 
in  error  6o'uld  not  maintain  this  suit.  He  examined  partictdarly 
the  case  of  Head  and  Amory  w.^he  Providence  Insurance  Com- 
pany, 2  Cranch,  127.  The  Dartmouth  College  case,  4  Wheat  519. 
(joslen  vs.  the  Corporation  of  Georgetown,  6  Wheat.  593.  The 
Bank  of  the  United  States  vs.  Donelly,  8  Peters,  361. 

There  is  another  class  of  cases  and  authorities  cited  in  the  opinion 
of  the  Circuit  Court  of  Alabama,  which  go  to  diow  that  a  corpora- 
tion has  no  power  which  is  not  given  to  it  by  the  law  which  created 
it,  and  from  which  all  its  functions  are  derived.  It  is  not  necessary 
to  examine  these  authorities,  because  the  principle  laid  down  by  the 
Circuit  Court  is  fully  admitt^ ;  and  because  in  this  case,  it  i&  not  a 
question  as  to  the  powers  of  the  corporation,  but  as  to  the  place 
where  those  powers  may  be  execute^. 

There  is  another  view  upon  this  branch  of  the  argument,  which 
appears  worthy  of  the  serious  consideration  of  this  Court  This  is 
au  action  commenced  in  the  Circuit  Court  of  the  United  States. 
How  does  the  Court  acquire  jurisdiction  of  the  cause  ?  Certainly 
not  under  the  state  law  of  Georgia,  constituting  the  plaintiff  a  cor- 
|>oration.  A  state  legidature  has  no  power  to  give  to  or  take  away 
jurisdiction  from  the  Courts  of  the  United  States. 

Again,  as  it  regards  the  United  States,  and  the  Courts  of  the 
United  States,  a  corporation  created  by  one  of  the  states  is  as  much 
a  foreign  corporation  as  a  corporation  created  by  Georgia  i&a  foreign 
corporation  in  Alabama,  created  by  a  different  government,  with 
difierent  powers  and  different  local  jurisdiction. 

How  does  the  Court  of  the  United  States  acquire  its  jurisdiction 
in  this  case?  Froni  the  Constitution,  and  the  laws  of  Congress 
passed  under  the  Constitution.  Now  the  Constitution  gives  the 
Courts  of  the  United  States  no  jurisdiction  where  a. corporation 
created  by.  a  state  is  a  party,  and  a  citizen  of  another  state  is  the 
other  party;  but  it  does  give  the  Courts  of  the  United  States  juris- 
diction in  all  cases  between  citizens  of  different  states. 

In  the  case  of  The  Hope  Insurance  Company  vs.  Bpardman,  this 
Court  many  years  ago  decided  that  the  Courts  of  the  United  States 
had  no  jurisdiction  in  cases  where  a  state  corporation  was  a  party ; 
but  the  plaintiff  must  aver,  in  order  to  give  the  Court  jurisKUction, 
that  the  stockholder^  and  persons  interested  in  and  composing  the 
corporation  were  citizens  of  one  state,  and  the  defendant  i^  citizen 
of  another  state.  And  the  practice  has  been  uniform  ever  since,  to 
make  such  an  averment  in  order  to  bring  the  case  within  the  juris- 
diction of  the  Courts  of  the  United  States. 

This  averment  is  material,  and  its  truth  must  be  proved  if  put 
in  issue  by  a  plea  in  abatement  It  is  manifest  then  that  the  Circuit 
Court  haa  junsdiction  in  this  case ;  because  it  appeared  on  the  record 
that  the  plaintiffs,  or  the  persons  interested  as  plaintiffs,  were  citizens 
of  Greorgia,  and  the  defendant  was  a  citizen  of  Alabama. 

And  when  the  Courts  df  the  United  States  sustain  an  action  in 
the  name  of  a  state  corporation^  it  is  only  because  citizens  of  the 


JANUARY  TERM/  1839.  589 

[Bank  of  Angarta  m.  Eole.] 

State  hkve  associated  together  under  the,  name  and  in  the  form  of  a 
corporation.  Still  i(  is  those  citizens  only  who  are  the  parties  before 
the  Court,  and  not  the  corporation,  quasi  corporation:  Upon  no 
other  hypothesis  can  the  Couris  of  the  United  States  hav^  any  juris- 
diction in  the  cause,  none  other  being  justified  or  authorized  by  the 
Constitution. 

Now  it  is  asked  of  this  Court,  if  dtisens  of  the  state  of  Georgia 
have  a  right  to  sue  in  the  Courts  of  ^e  United  States  in  the  state 
of  Alabama,  under  the  name  of  an  association  called  die  Baidc  of 
Augusta ',  does  not  this  amount  to  a  recognition  on  the  part  of  the 
Courts  of  the  United  States  of  their  rights  to  act  under  that  associated 
name  ?  And  if  they  may  act  under  that  name  in  one  thing,  why 
not  in  all  things  ?  .  If  you  recognise  their  right  of  acting  in  bringing 
a  suit  to  enforce  a  contract,  why  not  in  making  the  contract  itself, 
which  is  the  foundation  of  the  suit  ?  In  principle  there  is  seen  no 
difference.  Twenty  merchants  in  Augiista,  in  Georgia,  vmlj  be 
concerned  as  partners  in  carrying  on  business,  in  the  name  of  one 
of  theni,  or  they  may  assume  any  other  name.  Can  it  be  contended 
for  a  moment  diat  imder  that  assumed  name  they  would  not  have 
a  right  to  make  Contracts,  purchase  cotton^  bills  of  exchange,  or  do 
any  other  business  not  f<»bidden  by  the  laws  of  Alabama  ?  If  this 
is  not  so^  what  becomes  of  the  provision  in  the  Constitution  of  tfie 
United  States,  which  declares  that  a  citizen  of  one  state  shall  be 
entitled  to  all  the  rights  of  a  citizen  of  the^other  states  ? 

It  is  no  answer  to  this  to  say,  that  in  an  action  in  such  a  case- 
you  must  bring  the  suit  in  the  names  of  all  the  partners.  This  is  a 
question  as  to  the  remedy ;  but  it  can  in  no  wise  affect  the  power  of 
contracting,  or  of  suing. '  One  is  a  matter  of  form,  the  other  is  mat- 
ter of  substaiu^e. 

There  remains  another  point  in  the  case  to  which  the  attention 
of  the  Court  is  respectfully  called.  By  the  constitution  of  Alabaina 
it  is  declared  that  there  shall  be  established  a  bank,  to  be  called 
"  The  Bank  of  the  State  of  Alabama  ;*'  and  that  the  legislature  may 
from  time  to  time  establish  as  many  branches  of  that  bank,  to  be 
located  in  different  parts  of  the  state,  as  they  jfiay  think  proper. 

This  constitutional  provision  has  been  construed  as  a  prohibition 
on  the  legislature,  which  precludes  them  from  establishing  any  other 
bank  in  the  state ;  and  upon  the  argument  of  this  cause,  it  is  pre- 
sumed that  it  must  be  taken  for  granted  that  the  construction  given 
to  the  constitution  in  this  particular,  is  the  true  construction. 

A  large  portion  of  the  stock  of  the  bank  and  of  its  branches  is 
reserved  for  the  state ;  intending,  no  doubt,  thereby  to  acquire  a 
revenue  for  the  state  by  means  of  their  interest  in  the  bank.  Now 
it  is  supposed,  that  to  permit  a  bank  of  Georgia,  or  of  any  other  state, 
to  transact  its  business  in  Alabama,  would  interfere  wiUi  the  profits 
of  the  Bank  of  Alabama ;  and  would  therefore  be  in  direct  opposi- 
tion to  the  settled  policy  of  the  state,  as  declared  and  establish^  by 
the  constitution. 

Let  us.  examine  this  argument.    It  is  readily  admitted,  for  the 
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purposes  of  this  case,  tbat  the  state  of  Alabama  has  a  right  to  pass 
a  law  declaring  that  no  bank  shall  exist  and  do  its  business  in  that 
sjtate,  unless  it  be  chartered  by  the  legislature  of  the  state.  This  is 
a^  admission  as  broad  as  can  be  called  for :  but  it  by  no  means  fol- 
lows that  the  transaction  which  is  the  subject  of  the  present  contro- 
versy is  ah  illegal  one. 

What  is  legitimate  banking  business  ?  It  consists  of  three  things. 
First,  discounting  notes  Second,  receiying  money  on  deposit 
Thirds  issuing  notes  or  bills,  to  be  circulated  as  monej.  It  seems 
la  be  clear  and  certain  that  all  these  operations  must  be  coinbined 
to  constitute  banking,  as  understood  among  us/ and  in  the  commer- 
cial world. 

The  mere  discounting  notes  is  not  of  itself  a  banking  operation. 
It  is  indeed  doing  one  thing  which  banks  are  authorized  to  do,  but 
it  is  not  therefore  banking.  May  not  a  merchant  discount  his  own 
notes,  without  being  considered  a  banker?  The  mere  receiving 
money  on  deposit,  to  be  paid  out  again  whenever  called  for,  is  not 
banking.  Surely  a  man  may  deposit  his  funds  in  safe  keeping  in 
the  hands  of  a  friend,  without  making  that  friend  what  is  known  in 
our  la^  and  in  the  commercial  law,  as  a  banker.  Issuing  a  note  to 
be  put  into  circulation  as  money  may,  perhaps,  be  evidence  of  itself 
of  an  act  of  banking ;  and  this  may  be  the  most  important  power 
which  a  bank  possesses. 

Now  there  is  no  pretence  that  the  Bank  of  Augusta  received 
deposits  in  Alabama.  It  is  not  pretended  that  the  Bank  of  Augusta 
ever  put  into  circulation  in  Alabama  one  of  i^  notes  or  bills  to  be 
circulated  as  money  in  that  state :  and  it  is  contended,  that  if  they 
had  discounted  a  promissory  note  in  Alabama,  it  would  not  of  itseJif 
hav6  been  such  a  banking  operation  as  would  render  the  transaction 
illegal,  if  there  were  a  law  in  Alabama  absrplutely  prohibiting  any 
bank  but  the  bank  of  the  state  from  carrying  on  the  banking  busi- 
ness, in  thQ  state.  An  individual  might*  d^count  a  note  without 
violating  the  law,  and  so  might  the  plaintifis  in  error. 

It  is  admitted  that  under  a^charter  given  by  the  state  of  Greorgia, 
the  plaintiffs  could  not  establish  a  bank  in  the  state  of  Alabama.  No 
such  right  is  claimed  by  the  plaititifi&  But  it  is  contended  that 
becoming  lawfully  possessed  of  funds  in  the  state  of  Alabama,  com- 
mon sense,  common  justice,  and  common  law  require  that  the  plain- 
tiffs should  have  the  ordinary  m'^ans  of  withdrawing  ttiose  funds 
from  the  state  of  Alabama.  The  purchase  of  a  bill  of  exchange  is 
among  the  ordinary  means  of  transmitting  funds  from  one  place  to 
another. 

Again.  The  act  complained  of  is  the  purchase  of  bills  of  ex- 
change. Now  dealing  in  the  purchase  and  sale  of  bills  of  exchange 
is  not  banking.  It  is  true  the  power  of  dealing  in  bills  of  exchange 
is  often  expressly  given  to  banking  corporations :  and  the  &ct  that 
it  is  expre^ly  given,  is  evidence  of  the  general  understanding  that 
without  it  is  so  given,  a  bank  would  not  have  the  rigut  or  power  of 
dealing^  in  exchange,  and  that  is,  strictly  speaking,  no  part  of  the 
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ordinary  bumness  of  a  bank.  Some  banks  have  the  power  of  making 
a  canal ;  and  yet  it  is  hardly  to  be  oontanded  that  making  canals  is 
a  part  of  bankuig  business.  If  therefore  there  be  an  expiress  pro- 
hibition in  the  law  and  oonstitation  of  Alabama,  prohibiting  the 
business  of  banking  in  that  state'by  any  other  than  their  own  mcor- 
porated  banks,  it  would  in  no  wise  prohibit  the  plaintifls  from  pur- 
chasing a  bill  of  exchange  in  Alabama. 

There  remains  yet  another  view  of  this  question  whidi  it  is  thought 
the  duty  of  counsel  to  submit  to  the  consideration  of  this  Court  It 
has  heretofore  been  contended  that  the  dealing  in  bills  of  exchange, 
bein^  no  part  of  the  business  of  banking,  does  not  come  within  the 
prohibitions  of  the  constitution  oi  Alabama  against  banking. 

But  let  us  now  suppose  that  tiie  legislature  of  Alabama  had 
passed  a  law  prohibiting  any  body  but  one  of  their  own  incorporated 
banks,  from  dealing  in  bills  of  exdiange.  This  would  present  a 
more  important  question.  In  the  pi^esent  state  of  the  commercial 
world,  bills  of  exchange  are  one  of  the  great  means  of  carrying  on 
the  commerce  of  the  world. 

Our  commerce  with  the  East  Indies  is  principally  carried  on  by 
means  of  bills  of  exchange.  These  are  now  sent  instead  of  specie 
to  China,  to  Batavia,  and  to  Calcutta.  By  means  of  bills  of  exchange 
our  northern  merchants  are  enabled  to  obtain  funds  in  the  south  for 
the  purchase  of  the  cotton  and  tobacco,  the  rich  productions  of  that 
portion  of  our  country.  By  means  of  bills  of  exchange,  the  mer- 
chants of  tiie  south  are  enabled  to  purchase  goods  in  the  north.  By 
means  of  bills  of  exchange  the  manufacturers  of  the  north  are  ena* 
bled  to  receive  remittances  from  the  south,  for  the  (^urriages,  shoes, 
cabinet  furniture,  and  numerous  other  articles  shipped  and  sold 
there. 

It  will  not  be  said  that  no  commerce  can  be  carried  on  without 
the  use  and  facilities  of  bills  of  exdbange ;.  but  it  is  said,  with  em-i 
phasis,  that  without  their  use*  it  would  be  a  cramped,  and  crippled^ 
and  an  unproductive  commerce.  Our  d^ips  would  be  almost  useless, 
and  the  trade  and  tntercomrse  between  the  states  would  be  prostrate. 
Now  by  the  Constitution  of  the  United  States,  power  is  given  to 
Congress  to  regukto  comme^o  with  foreign  nations,  and  among  the 
states. 

.This  power  to  regulate  commeree  necessarily  includes  in  it  the 

G^wer  to  regulate  the  ineanaby  wiikh  commerce  is  to  be  carried  otu 
ence  the  laws  relative  to  ships  or  vessels;  No  express  power  ia. 
given  over  them  by  the  Constitution,  but  they  are  the  great  means  b^ 
which  commerce  is  carried  on,  and  therefore  Congress,  having  the 
power  to  regulate  commerce,  has  exercised  the  power  of  regulating 
them. 

It  is  submitted  that  the  legislature  of  Alabama  has  as  much  right 
to  declare  that  no  ship  or  vessel  shall  eome  mto  the  ports  of  that 
state,  which  does  not  belong  to  one  of  her  own  citizens,  and  is  not 
registei;!^  in  some  office  establ^ed  by  a  law  of  Alabama,  as  s^e 
has  to  prohibit  any  but  her  own  citizens  from  dealing  in  exchange 
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within  her  territories     She  may  a»  well  say  a  merchant  riiall  not 
sell  or  buy  a  bale  of  g'^'^  s,  as  that  he  shall  not  buy  or  sell «  bill  of 
ezclmnge. 

ergeant  for  the  United  States  Bank. 

The  i»ise  stated  admits  the  right  of  the  plaintifls  to  sue  in  Ala- 
batna,  and  in  the  Circuit  Court  for  that  district.  It  admits  the  ri^l 
to  recover  a  judgment  in  such  suit  It  admits  the  right  of  the  plain- 
tiffs, therefore,  to  be,  to  appesor,  and  to  act  as  a  corporation  under  its 
charter  in  Alabama.  This  concession,  approved  and  sanctioned  as 
it  is  by  the  judgment  of  the  Court,  woula  seem  to  make  it  unnece»- 
sary  to  consider  the  question  whether  a  foreign  corporation  can  sue 
in  Alabama ;  unless  it  be  deemed  doubtful  in  this  Court,  where  it  is 
perhaps  open  upon  the  record,  notwithstanding  the  concession.  If 
thought  necessary,  it  will  accordingly  be  considered.  . 

But,  first  in  order,  it  is  proposed  to  consider  the  question  directly 
presented,  being  the  one  decided  by  the  Circuit  Court,  which  is  thus 
stated  in  the  record:  **  Whether  the  purchase  of  the  said  bill  of  ex- 
change by  the  plaintifiis  ^  aforesaid,  was  a  valid  contract  under  the 
laws  of  Alabama." 

Before  proceeding  to  the  general  question  here  presented,  it  is 
right  to  give  some  attention  to  the  nature  and  state  of  the  transac- 
tion as  embraced  in  the  words  <<  as  aforesaid ;"  in  order  to  exhibit 
one  view  of  the  case  of  itself  sufficient  for  its  decisicm. 

It  is  necessavy  only  to  premise,  for  this  purpose,  that  the  bank 
was  authorized  by  its  charter  to  purchase  and  to  hold  bills  of  ex- 
change, Without  restriction  of  time  or  place ;  that  the  defendant  had 
a  right  by  law  to  sell  the  bill  of  exchange ;  and  that  the  contract  of 
sale  was  executed  and  at  an  end.  It  was  no  longer  executory. 
The  suit  is  not  upon  the  contract  of  sale,  nor'.to  enforce  that  contract. 
It  is  upon  the  bill  sold,  against  the  defendant  as  endorser,  and  upon 
his  contract  as  endorser. 

How  does  that  contract  arise  ?  It  consists  of  two  parts,  the  en- 
dorsement, and  the  delivery  of  the  bill  endorsed.  Neither  alone 
would  create  a  liability,  and  neither  alone  makes  a  contract  as  en- 
dorser. The  endorsement  by  itself  i^akes  no  contract  with  anybody, 
either  to  pass  the  bill  or  to  create  the  liability.  It  is  the  delivery 
which  effects  both  these  ends.  The  ordinary  form  of  the  declaration 
proves  this^  The  settled  law  of  bills  and  notes  establishes  it  The 
parties  on  the  bill  make  a  new  contract  with  every  successive 
holder  by  the  delivery.  This  is  the  law  as  to  bills  and  notes  pay- 
able to  bearer.  It  is  equally  so.  as  to  en(^rsed  bills.  The  delivery 
makes  the  contract  The  time  and  place  of  endorsement,  materid 
for  some  purposes,  are- wholly  immaterial  for  this.  Whenever  and 
wherever  the  name  may  have  been  written,  the  delivery  givei  it 
e&ct,  whether  it  be  to  pass  the  bill  merely,  or  to  pass  it  witfi  a 
liability  on  the  part  of  the  endorsee. 

The  question  then  is,  where  wasr  the' delivery  made  ^    This  is  a 


JANUARY  TERMf  1839.  53^ 

question  x>f  legal  coQstnictiiOB,  i»d  not  a  meie  matter  of  &ct  SufK 
pose  the  transaction  t0  ka^e  b^a  carried  on  by  means  of  eorres^ 
pondence,  where  would  the  delivery  be  ecmndeied  in  law  to  have 
oeen  made  ?  The  bill  being  midoised  by  the  one  party,  and  the  full 
consideration  i>aid  by  the  other,  it  must-  surely  be  c^onstrued  to  have 
been  made  where  the  party  is  capable  o(  receiving  it.  Nothing  lesa 
than  this  would  be  giving  the  stipulated  equivalent  It  is  mdis-^ 
pensable  to  the  justice  cf  the  case,  and  according  to  the  intention  of 
the  parties.  Upon  any  construction  but  this,  the  one  party  would 
get  the  money  of  the  other  without  a  eonskieiation. .  An  interpreta^^ 
tion  leading  to  such  a  conclusion  would  be  a  disgrace  to  the  law.. 
Both  parties  must  be  supposed  to  intend  what  is  fair  and  in  ^Ood 
£uth. 

Doe6  it  make  any  diflforenoe  that  Ae  transaction  is  conducted  by 
means  of  an  agent,  and  not  by  written  correspondence?  There  is 
no  reason  why  it  dbould.  Persons  who  are  distant  from  each  other 
can  only  treat  through  intera^iaries ;  and  it  is  of  no  consequence 
what  they  are.  The  agent  acts  under  instructions,  which  are  his 
contract,  and  the  essence  of  that  contract  is  to  obtain  a  lawful  and 
valid  delivery. 

But  it  is  superfluous  to  argue  in  favour  of  a  position  alreadv  esta-^ 
blished  by  the  highest  judicial  authority  in  the  land.  Cox  and  Dick 
vs.  United  States,  6  Peter^  172.  202.  Duncan  w.  United  States,  7 
Peters,  435.  449. 

The  delivery  then  in  contemplation  of  law  was  at  the  bank. 
That  delivery  passed  the  bill  to  the  bsmk,  with  all  the  rights  aocru* 
ing  by  it  against  the  parties. 

But  it  may  be  alleged  that  admitting  all  this  to  be  so,  the  con« 
tract  created  by  delivery  of  the  bill  is  affected  by  the  illegality  of  the 
original  contract  of  purchase,  so  as  to  render  the  endorsement  also 
illeg^aL  To  this  there  are  several  answers.  In  the  firsf  pitk  ^  the 
original  contract  was  executed  and  at  an  end  by  delivery  of  the 
thing  bargained  for.  Can  what  was  so  delivered  be  recovered  back? 
The  full  consideration  has  been  paid.  There  is  no  piSfer  to  refund 
it :  and  there  is  nothing  immoral  in  the  transaction. 

Again :  the  very  reverse  of  the  allegation  is  the  truth.  This  con- 
struction makes  the  original  contract  good  and  valid,  by  making  its 
end  and  object  lawful.  In  legal  intendment  it  transfers  the  whole 
contract  to  Philadelphia,  as  the  place  of  performance.  If  the  de« 
livery  was  tj  be  maue  there,  the  contract  arising  from  that  delivery 
was  also  there.  For  this  purpose  it  is  not  material  where  the  money 
was  paid;. it  is  not  material  where  the  endorser's  name  was  written 
on  the  bill.  The  place  of  endorsement  may  fix  the  measure  ol  lia- 
bility in  case  of  dishonour  of  the  bill.  The  delivery  makes  the  con- 
tract with  the  particular  .holder.  This  must  especially  be  the  case 
where  an  agent  is  employed.  His  authority  is  to  make  a  lawful 
and  valid  purchase.  He  must  do  it  in  a  lawful  mode*,  and  in  favour 
of  justice  hc^  will  be  intended  to  have  done  so. 
2r2 
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Still  further :  it  cannot  be  admitted  that  even  the  alleged  illegality 
is  of  such  a  character  as  to  defeat  the  claim  upon  the  bilL  To  pro- 
duce that  result  there  must  be  a  clear  prohibition  by  statute,  or  by 
the  common  law ;  or  a*  penalty  which  implies  a  prohibition.  See 
the  cases  collected  in  Wheeler  t;#.  Russell,  17  Mass.  i^5d.  In  the 
case  now  under  consideration  there  is  no  such  prohibition.  There  is 
at  most  an  infirmity  in  the  contract  of  sale,  from  the  want  of  capa- 
city to  make  the  purchase.  Admit,  for  die  purpose  of  this  argument, 
that  the  contract  of  sale  could  not  have  been  enforced  at  law  by  the 
buyer;  it  does  not  follow  that  the  execution  of  the  contract  is  illegal, 
still  less  that  it  is  criminaL  The  bill  was  good  before  the  contract 
It  is  good  after  the  contract  If  it  had  been  made  expressly  to  be 
negotiated  to  a  bank  out  of  the  state,  that  would  not  a^ect  its 
Talidity ;  even  though  the  policy  of  the  state  were  against  foreign 
banks  carrying  on  bumness  within  its  limits.  Reese  «#.  Ck>noco- 
cbeague  Bank,  5  Rand.  386. 

If  this  be  so,  the  more  general  question  does  not  arise.  At  aU 
events,  it  will  however  receive  some  light  from  the  view  which  has 
been  taken.    I  will  now  proceed  to  consider  it 

That  question  is,  whether  the  Bank  of  the  United  States  can  law* 
fully  become  the  holder  of  a  bill  of  exchange  by  pun  base  in  Ala- 
bama. 

The  general  ground  taken  against  the  bank  is,  that  no  corporation 
can  make  such  purchase,  or  enter  into  an|r  contract  out  of  the  state 
in  which  it  is  chartered.  A  vastly  important  position  this  must  be 
admitted  to  be.  Its  bearing  is  very  extensive.  For,  observe  some 
of  Its  effects. 

1.  It  will  follow  as  an  unavoidable  consequence,  that  no  corpora- 
tion can  buy  a  bill  of  exchange  at  all ;  unless,  which  rarely  happens^ 
it  be  strictly  a  domestic  billy  that  is,  wholly  within  a  state.  There 
must  be  dinerent  piurtiea  oh  the  bill  at  different  places.  Each  makes 
li  new  contract  with  the  hcrider,  and  each  contract  has  its  own  lo- 
cality. If  a  corporation  be  incapable  of  contracting  out  of  the  state 
where  it  is  chartered,  it  cannot  be  the  holder  of  such  a  bilL  Nor  is 
this  idl.    No  title  can  be  derivM  through  a  corporation. 

2.  This  doctrine  once  iatroduced  into  the  law,  as  a  principle,  no 
one  can  foresee  the  extent  of  its  operation.  It  must  apply  to  all 
contracts  whatever,  express  ot  implied,  primcury  or  seconda^,  avoid- 
ing them  all.  I^  must  apply  to  them  according  to  some  legal  deter- 
mined method  of  fixing  the  locality.  What  that  is,  is  a  construction 
of  law  upon  the  facts.  Is  this  construction  to  continue  as  heretofore, 
or  will  a  new  set  of  principles  become  necessary  ?  If  they  continue, 
the  contract,  otherwise  moral  and  just,  may  be  made  void  by  con- 
struction of  law.  ' 

9.  It  would  operate  suddenly  and  without  notice  to  condemn  a 
long  established  usage  and  practice,  universally  imderstocd,  adopted, 
and  approved.  It  Operates  upon  the  past  and  the  present,  as  well  as 
the  future,  so  as  to  avoid  all  existing  contracts  to  an  extern  whiob 
cat!  neither  be  Hmited  nor  defined    The  method  of  proceeding  by 
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le^slation  is  very  different  It  iicts  prospectively.  It  acts  with  pre- 
cision,  and  with  due  limitation  arid  exceptidn.  Its  action  is  restricted 
to  the  sphere  of  legislative  power,  leaving  eadi  state  free  to  pursue 
its  own  policy  within  the  limits  of  its  constitutional  power;  ^nd 
leaving  in  rightful  force  all  that  is  not  prohibited.  But  a  principle 
like  that  contended  for,  judidallv  establidied,  sweeps  over  all  the 
states,  and  embraces  all  cases  whatsoever,  even  such  as  the  true 
policy  of  the  state  may  require  should  be  supported. 

Partial  legislation,  forbiddinR  certain  acts  of  foreign  corporations, 
has  been  adopted  in  many  of  the  states ;  for  example,  in  Pennsyl^ 
vania.  New  York,  and  Virginia.  Whether  such  acts  be  within  tne 
constitutional  competency  of  the  state  legislature  or  not,  yet  it.  is 
most  clear  that  Uiey  all  assume  as  their  basis  the  general  power  of 
.  corporations  to  contract  where  there  is  no  statutory  prohibition,  the 
continuance,  of  that  power  except  in  the  prohibited  cases,  and  its 
unlimited  existence;  where  it  has  not  been  turtailed  or  restricted. 
There  cannot  possibly  be  higher  or  stronger  proof  of  the  law,  tfie. 
universal  law,  than  this  is.  It  is  the  most  autnorilative  and  conclu- 
sive evidence.  To  such  acts,  when  duly  passed,  the  common  law 
lends  its  aid  to  give  them  effect.  What  they  prohibit,  the  law  will 
in  no  manner  aid  to  support,  but  the  contrary. 

Having  stated  these  preliminary  objections,  we  now  ^come  io  the 
very  question-^Does  me  law  of  Alabama  prohibit  a  corporation 
chartered  in  another  state  from  buying  ti  bill  of  exchange  in 
Alabama?  Does  it,  in  other  words,  pro)^ibit  such  a  corporation 
from  making  a  contact  ?    The  broad  ground  is  here  taken. 

What,  then,  Tet  U2»  inquire,  is  the  Ifiw  of  Ahibama  ?  01  what  does 
it  consist  ?  It  is  made  i^>  of  the  common  law,  thej  constitution  and 
statutes  of  the  state,  and  the  Constitution  and  statutes  of  the  United 
States  where  they  are  applicable. 

The  common  law  is  regularly  derived  to  it,  and  is  coeval  with  its 
existence.  In  Prince's  Dig.  Laws  of  Georgia,  551,  is  a  declaration 
of  the  boundaries  of  the  state  of  .Georgia,  the  same  as  admitted  for 
the  United  States  by  the  treaty  of  peace  with  England :  sec.  23. 119. 
In  page  552  is  the  authority  to^s^lt  to  the  United  States  a  part,  com- 
prehending the  present  states  of  Alabama  and  Mississippi :  sec  23. 
This  part  was  accordingly  ceded,  and  the  consideration  received : 
526.  Thus  ceded  it  retained  its  former  laws  till  altered.  What  was 
that  law?  The  common-  law  had  been  adopted  by  the  state  of 
Georgia,  by  express  statutory  enactment,  on  the  )85th  February, 
1784.  Prince,  310,  sec  1.  This  is  sufficient  B.i\t,  further,  the  fifui 
section  of  the  articles  of  cession.  Prince,  527,  refens  to  the  ordinance 
of  13th  January,  1787,  for  the  government  of  the  western  territory 
of  the  United  States,  which  provides  for  the  common  law.  1  Laws 
U.  S.,  475.  479)  art.  2.  And,  finally,  the  common  law  is  saved  by 
the  present  constitution  of  Alabama.  Sched ,  sec.  5.  Aik»  Dig.  45. 
There  can  be  no  doubt  therefore  tha^  the  oommon  law  is  in  force  ia 
Alabama. 

The  oommon  law  is  said^to  be,<<cemnKNi  ri^f  *'  The  exprewon 
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seems  a  quaint  one,  but  it  is  true  to  the  sense.  Right  is  antecedent 
to  all  law.  The  object  of  law  is  to  secure  right ;  not  so  much  to 
define'as  to  enforce  it,  and  to  prevent  wrong.  When  we  speak  of 
what  is  malum  in  se^  we.  have' an  accurate  and  explicable  meaning. 
We  say  at  once  that  it  i^  against  law,  referring  to  a  standard  to 
which  all  laws  must  be  supposed  to  conform.  So  of  the  obligation 
of  promises,  and  the  like,  aerived  from  a  source  above  the  law.  It 
is  this  conunon  law,  which  in  every  state  and  nation  protects  and 
secures  the  great  body  of  our  rights,  and  enforces  obligations  founded 
in  morality.  In  all  civilized  nations,  this  law  is  substantially  the 
same,  f^ren  in  nations  not  admitted  to  be  within  that  description, 
there  is  a  strong  resemblance :  for  example,  in  the  laws  of  ,tfie  Hia^ 
doos.  The  reason  is  obvious.  Whether  expounded  in  codes,  or 
disclosed  by  judicial  investigation  and  decision,  the  great  principles 
of  iustice  are  identical ;  and  it  is  the  aim  of  all  law  to  cultivate,  ex- 
tend, and  enforce  themu  Statutes  are  but  few  in  comparison.  They 
are  exceptions;  the  common  law  is  the  great  body.  The  legislator 
acts  chiefly  upon  inatters  which  are  indifferent. 

Constitutions  of  states  are  frames  of  (government  They  give  no 
civil  riehts.  The  utmost  they  aim  at,  in  this  respect,  is  to  secure 
some  of  the  most  important  of  them,  (as  existing  things,)  by  a  solenm 
assertion  of  them,  by  excepting  them  firom  the  encroachments  of 
power,  or  by  placing  around  them  strong  and  permanent  guards. 
This  is  the  proper  office  of  a  bill  of  rights.  In  all  forms  of  govern- 
ment, these  rights  are  the  same ;  however  they  may  be  trodden 
down  in  arbitrary  ones,  where  there  is  no  independent  judiciary  to 
protect  them.    The  common  law  acknowledges  and  aids  them. 

Of  this  common  law,  the  law  of  nations  is  a  part,  and  the  law 
n^erchant  is  apart,  as  binding  and  obligatory  upon  Courts  of  justice, 
and  upon  individu  ils,as  any  other  part  of  the  common  law.  Surely, 
it  cannot  be  necessary  to  quote  authority  for  this.  It  is  self-evident. 
It  must  be  so,  for  the  rights  and  interests  of  individuals  are  concern- 
ed in  the  law  of  nations ;  they  depend  upon  it  No  body  of  munici- 
pal law  would  be  complete  without  it ;  imless  the  whole  transactions 
of  a  community  were  con^ned  within  its  limits,  and  the  people 
never  went  abroad.  It  furnishes  the  only  rule  of  decision  in  a  vast 
variety  of  cases ;  there  would  be  no  rule  without  it  It  is  the 
common  law  of  nations,  that  is,,  of  all  the  inhabitants  of  the  civil- 
ized wprld.  It  is  said,  with  great  propriety,  to  be  the  law  of  na- 
ture applied  to  nations ;  the  unwritten  law,  founded  upon  rights. 
Take,  for  example,  one  of  the  most  simple  of  its  elements:  the 
owner  of  property  going  abroad  with  it,  is  the  pwner  stilL  If  taken 
from  him  by  force  or  by  fraud,  he  is  robbed  of  it  When  the  wrong 
is  done  by  individuals,  under  t}ie  law  of  nations,  he  is  entitled  to 
redress.  When  by  a  state  or  nation,  his  own  nation  compels  repa- 
ration to  be  made.  This  law  is  thus  the  rule  of  decision  for  indivi- 
duals; and,  between  individuals,  the  only  rule.  What  a  sovereigh 
may  do,  is  another  question.  He  is  responsible  as  a  sovereign,  if  ne 
do  wrong.    But  between  individuals,,  it  ia  the  only  rule  of  oeciBioa. 
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^  The  principle  of  international  law  on  the  subject  of  co-existing 
conimissions  on  the  estate  of  a  bankrupt,  in  concurrent  operation  in 
different  countries,  is  a  rule  of  decision,  not  a  question  of  jurisdic- 
tion, and  does  not  affect  the  right  of  territorial  sovereignty.!'  Holmes 
vs.  Remsen<4  Johns.  C.  C.  466.  S.  C.  20  Ibid  229.  Where  this 
rule  is  properly^applicable,  it  is,  for  all  judicial  purposes,  a  part  of 
the  law  of  ^e  land — it  is  the  law  of  the  land.  Every  judge  is 
bound  to  administer  it  as  the  law  of  the  case.  He  can  no  more  dis- 
regard or  disobey  it,  than  any  other  part  of  the  law.  It  is  <<  com- 
mon right,''  the  right  of  every  suitor. 

May  not  this  rule,  it  will  be  asked,  be  controlled  by  the  sovereign 
lawgiving  power?  Admit' that  it  may — that  if  a  statute  be  so  . 
made  as  to  prohibit  what  the  law  of  nations  permits,  the  statute 
must  be  obeyed.  The  common  law  cannot  do  this :  there  is  an  evi- 
dent contradiction,  for  the  common  law  cannot  repeal  or  overrule 
itself.  The  judge  cannot  do  it,  for  he  is  to  administer  the  law,  and 
this  is  the  law.  No  general  notions  of  policy  or  impolicy  can  effect 
such  an  end ;  and  for  this  plain  reason,  that  Uiere  are  considerations 
to  be  entertained  by  the  sovereign  power.  To  that  power,  the  pb- 
sponsibility  belongs.  The  state  or  nation  is  answerable.  Upon  this 
ground  our  claims  on  foreign  nations  have  rested,  that  they  have 
disregarded  the  law  of  nations.  Upon  this  ground  they  have  been 
acknowledged  and  paid. 

To  the  generality  of  the  proposition,  namely,  that  the  law  of  na- 
tions is  a  part  of  the  common  law,  or  law  of  the  land,  there  is  no 
exception.  Eveiy  chapter  and  section  of  the  law  of  nations  is  em- 
braced by  it ;  it  is  true  of  the  whole,  and  it  is  true  of  every  part, 
no  matter  what  its  fouqdation.  If  there  be  a  title  of  comity,  as 
there  certainly  is,  still  it  is  a  title  of  the  law  of  nations ;  and  there- 
fore a  title  of  the  common  law,  as  binding  in  the  administration  of 
justice  as  any  other  part.  The  name,  whatever  it  may  seem  to 
the  ear  to  import,  does  not  detract  from  its  obligatory  force.  The 
lawmaking  power  may  have  authority  over  it,  as  it  has  over  the 
common  law.  But,  in  the  absence  of  a  statute  plainly  to  the  con- 
trary, if  a  case  arise,  within  the  law  6f  nations,  tfiat  is  the  law  to 
be  applied  to  it  in  judgment. 

No  nation  has  ever  more  implicitly  acknowledged  this  truth  than 
the  United  States.  The  constitution  of  our  Courts  is  such  as  to  secure 
an  inflexible  administration  of  justice  to  foreigners  as  well  as  to  our 
own  citizens.  No  bending  to  the  winds  of  occasional  doctrine. 
Steady,  erect,  and  independent,  they  have  no  guide  and  no  ter.cher 
but  the  law.  Even  our  Courts  of  admiralty — a  description  of 
Courts  elsewhere  too  subject  to  extraneoy  influence — ^have  here 
been  furnished  with  no  direction  but  the  la4.' 

No  nation  has  had  more  occasion  to  insist  upon  the  vigorous  ap- 
plication of  the  law  of  nations.  We  have  felt,  as  every  nation  simi- 
larly circumstanced  must  feel,  that  a  large  portion  of  the  justice  due 
to  our  fellow-citizens  is  to  be  obtained  only  by  means  of  the  law  of 
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nations ;  and  we  acknowledge  it,  not  only  for  its  justice^  but  that  we 
may  have  the  benefit  of  its  provisions.  It  is  a  feeble  exhibition  of 
its  virtue  to  speak  only  of  its  regulating  the  intercourse  of  nations. 
Its  operation  is  upon  indLviduals,  and  ^pon  individual  rights. 

The  position  that  the  law  of  nations  is  part  and  parcel  of  the 
common  law,  is  supported  by  the  highest  and  most  veneraole  au- 
thority. Indeed,  it  has  never  been  questioned,  and  more  especially 
the  law  merchant  1  Black.  Com.  273.  4  Ibid.  67.  Magna  Charts^ 
ch.  30,  contains  an  express  provision  in  favour  of  merchant  stran^ 
gers ;  which  occasioned  the  striking  remark  of  l^Iontesquieu,  1.  80, 
ch.  14,  that  the  English  have  made  the  protection  of  foreign  mer- 
chants, one  of  the  articles  of  their  own  liberty.  In  Triquet  vs.  Bath, 
3  Burr.  1480,1481.  Lord  Mansfield  quotes  Lord  Talbot  as  declaring 
a  clear  opinion,  ^  That  the  law  of  nations,  in  its  full  extent,  was 
part  of  the  law  of  England.'* — ^^  That  the  law  of  nations  was  to 
be  collected  firom  the  practice  of  different  nations,  and  the  authority 
of  writers."  He  quotes  Lord  Hardwicke  to  the  same  effect,  and 
Lord  Holt.  Four  names  being  thus  associated,  either  of  them  alone 
sufficient  to  establish  a  point ;  and,  collectively,  making  a  weight  of 
authority,  only  surpassed  by  the  splendour  of  such  an  assemblage 
of  luminaries.  In  Respublica  vs.  Longchainps,  1  Dall.  Ill,  a  cri- 
minal case,  the  indictment  was  upon  the  law  of  nations.  M^Eean, 
Chief  Justice,  a  very  learned  lawyer,  and  a  very  eminent  man, 
says,  ^  The  laws  of  nations  form  a  a  part  of  the  municipal  laws  of 
Pennsylvania." — ^*  This  law,  in  its  full  extent,  is  part  of  the  law  of 
this  state,  and  is  to  be  collected  from  the  practice  of  different  nSt- 
tions,  and  the  authority  of  writers." 

But  why  accumulate  authorities  upon  a  point  which  is  every  day 
adopted,  acted  upon,  and  confessed?  The  occasions  for  its  applica- 
tion are  of  daily  occurrence,  and  its  application  is  daily  inade^ 
sometimes  unconsciously,  I  admit — ^by  every  tribunal  in  the  land, 
from  the  highest  to  the  lowest  Why  take  up  time  in  iniff sting  upon 
what  is  so  manifest,  so  universally  conceded  ?  Manifest  and  con- 
ceded though  it  be,  yet  there  is  not  always  a  full  sense  of  its  force 
and  authority.  This  makes  it  necessary  to  say,  as  the  truth  really 
is,  that  the  authority  of  the  law  of  nations  is  exactly  the  same  as 
that  of  the  common  law — it  is  as  binding  in  matters  of  judicature — 
it  is  imperative  and  of  absolute  power.  Its  principles  being  known, 
can  no  mere  be  set  aside,  evaded,  or  disregarded,  than  a  settled  prin- 
ciple of  the  common  law.  Call  it  comity :  still  it  is  law,  and  part 
of  the  rights  of  individuals,  who  are  wronged  if  it  be  deniea  to 
them. 

This  law  is  a  part  of  the  law  of  Alabama  towards  foreign  nations. 
Its  authority  towards  the  states  of  this  Union  is  even .  greater. 
They  are  united  by  an  association  at  once  national  and  federal  To 
iheir  national  character  belongs  the  faculty  of  regulating  all  their, 
commerce,  of  cultivating  its  growth,  and  improving  and  strengthen' 
ing  the  commercial  intercourse  between  the  different  parts  of  the 
nation.    The  spirit  of  such  an  association,  which  Itims  at -an  intf- 
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mate,  and  easy ^  and  equal  intercourse,  demands  that  whatever  tbere 
is  of  comitv  between  nations,  or  by  the  practice  of  nations,  should 
be  enlargea  among  the  associates.  More  especially  is  this  true,  as 
the  care  of  commerce  is  intrusted  to  the  government  of  the  whole ; 
as  a  common  concern,  affecting  the  geneial  welfare.  If  by  the  prac* 
tice  o#  these  states,  under  the  influence  of  this  spirit  of  the  Consti- 
tution of  the  United  States,  there  were  to  be  an  enlarged  xomity ;  it 
would  become  among  them  an  enlargement  of  that  branch  of  the 
law  of  nations,  of  fuU  authority.  That  practice  is  inquirable  into, 
(for  no  formal  convention  is  necessary,)  and,  if  ascertained,  has  the 
effect  of  law.  This  does  not  at  all  detract  from  the  sovereignty  of 
the  states.  On  the.  contrary,  it  is  the  work  of  sovereign  power  at- 
testing its  existence.  If  it  has  been  the  universal  practice  to  acknow- 
ledge each  others'  charters  of  incorporation,  in  contracts,  that  would 
make  the  law ;  even  though  (which  is  by  no  means  the  case)  it  were 
not  so  among  independent  nations.  Of  such  a  prd.ctice,  some  of  the 
evidences  wm  hereafter  be  adverted  to,  not  as  necessary,  but  because 
they  may  be  useful.  Certainlv  there  can  be  no  good  reason  for 
frowning  upon,  or  seeking  to  acstroy  a  practice,  which  is  in  harmo- 
ny with  the  spirit  of  the  Constitution ;  tends  to  the  growth  of  com- 
merce ;  and  has  a  kindiv  influence  upon  the  intercourse  of  brethren 
of  one  fiunily. 

Is  this  in  any  manner  derogatory,  or  can  it  be  prejudicial  to  the 
sovereignty  or  to  the  policy  of  the  states  ?  We  have  heard  it  ar- 
gued that  laws  have  no  extra-territorial  force,  and  many  authorities 
cited  to  maintain  the  position.  Properly  understood,  it  is  as  true  as 
it  is  familiar.  The  meaning  is,  that,  proprio  vigore,  they  have  no 
such  power :  that  is,  they  have'noi^e  by  virtue  of  any  authority  in 
the  lawgiver.  He  cannot  make  a  law  to  govern  in  another  terri- 
tory. It  is  because  this  is  so,  that  a  law  of  nations  is  necessary ; 
founded  in  mutual  convenience  and  in  common  consent,  to  ascertain 
a  rule  in  individual  cases.  The  comity  of  nations  has  furnished  the 
rule^  It  is  not  on  this  account  the  less  a  rule  of  binding  force.  Hu- 
berus  says,  "  Every  nation,  from  comity,  admits  that  the  laws  of 
each  nation  in  force  within  its  own  territorial  liihits,  ought  to  be  In 
force  in  all  other  nations,  without  injury  to  their  respective  powers 
and  rights."  De  Confl.  Leg.  I.  1,  tit.  3,  §  2,  p.  538.  Tbe  proudest 
-nations  have  adopted  this  maxim.  How,  then,  can  its  adoption  be 
derogatory  to  states  closely  confederated  ?  Biit  if  at  any  time  such 
a  practice,  however  long  continued,  should  be  found  derogatory,  im- 
politic, or  inconvenient,  is  the  evil  without  a  remedy  ?  Tlie  law- 
making pow^er  is  to  apply  the  corrective. 

And  here  we  naturallv  recur  to  the  other  branch  of  the  law  of 
Alabama,  the  statutory  law,  the  exercise  of  ihe  power  of  the  law- 
making authoritjF*  Within  the  limits  of  the  Constitution,  this  is  ad- 
mitted to  be  plenary ;  there  is  no  other  restriction.  The  legislature 
is  competent  to  decide.upon  both  points :  the  evil  and  the  remedy. 
Of  the  duty  of  the.  Courts  to  respect  the  decision,  when  clearly 
made,  there  is  no  doubt    But  that  it  belongs  to  the  judiciary  origi- 
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nally  to  deal  with  either,  cannot  be*  assented  to.  The  Courts  are  to 
expound  the  laws,  not  to  make  them.  They  have  no  fttculties  for 
such  an  inquiry.  There  is  still  anomer  objection.  The  will  of  the . 
legislature,  however  pronounced,  isr  binain|;  upon  the  judiciaiy. 
Their  enactment  is  a  positive  exercise  of  legislative  power.  Their 
refusal  to  enact,  where  they  have  power,  is  equally  significant  of 
their  opinion.  -Either  is  the  will  of  the  community,  which  is  para- 
mount. The  legislature,  too,  can  precisely  adapt  th^  remedy  to  the 
evil  Courts  of  justice  cannot.  They  have  no  pawer  to  change 
the  law  firom  what  it  has  been.  Here,  (hen,  is  the  saving  of  wluit 
Huberus  calls  <<  their  respective  powers  and  rights;"  It  is  in  the 
sovereign  lawnttJdng  power,  and  not  in  the  administration  of  the 
law,  that  the  saving  authority  is  lodged. 

Having  thus  established  that  the  law  of  nations  is  part  of  the  law 
of  Alabama,  we  come  to  these  the  only  remaining  inquiiies : — 

1.  What  is  the  law  of  the  case,  according  to  the  laws  of  nations ; 
as  they  exist  among  independent  nations,  and  by  the  practice  of 
these  states  ? 

2.  Is  there  any  statute  of  Alabama  which  alters  the  law  ? 

1.  But  here  we  aire  inet  by  an  objection  Which,  if  well  founded, 
puts  the  law  of  nations  and  the  comity  of  nations  entirely  out  of  ^e 
case.  It  is  said  they  do  not  apply,  because  the  states  of  this  Union 
are  confederated  and  not  independent  states.  (Opinion  o(  the  judge 
of  the  Circuit  Comrt) 

These  states  are  at  once  confederated  and  independent  states. 
They  are,  to  all  intenta  and  pui^oses,  independent  and  sovereign, 
except  so  far  as  they  have  given  up  their  powers  to  the  Union. 
^For  all  national  purposes  embraced  by  the  federal  Constitution, 
the  states  and  their  citizens  are  one,  united  under  one  sovereign 
authority.  In  all  other  respects  the  states  are  necessarily  foreign 
arid  independent  of  each  other."  Bucknor  t^.  Finley,  2  Peters, 
586.  590.  Have  Congress  then  the  power,  and  have  they  exercised 
it,  to  supply  the  rule-in  all  cases,  where  between  independent  sove^ 
reignties  it  is  furnished  by  the  law  of  nations ;  and  where,  from 
some  source,  it  is  indispensably  requisite  that  it  should  be  supplied  ? 
Do  the  laws  of  the  United  States  define  the  rights  of  the  domicil  in 
Cases  of  intestacy  and  succession  ?  Do  they  decide  what  law  shall 
govern  the  construction  of  contracta?  Do  they  tell  us  where  a  con- 
tract shall  be  deemed  to  have  beei^  made  ?  Do  they  determine  how 
the  capacity  of  parties  shall  be  ascertained  ?  Do  they  provide  how 
the  ages  or  majority,  for  difierent  purposes,  shall  be  determined? 
Do  they  settle,  or  afford  the  means  of  settling,  any  one  of  the  innu- 
merable questions  arising  from  the  conflict  of  laws  ?  The  Consti- 
tution makes  provision  u>r  the  cases  of  fugitives  firom  justice  and 
fugitives  from  laboiur,  and  that  is  all. 

But,  speaking  historically,  there  was  a  time  when  these  states 
(then  provinces)  were  entirely  independent  of  each  other.  There 
was  a  time,  afterwards,  when  they  were  united  by  a  very  loose  wad 
inadequate  odnfederatioit    What  law  governed  fat'tboae  imf^cAyf^ 
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periods ?  Y^i^^>^^^  ^^"^  ^^  ^^  ^^^  dtJeted}  There  has  been 
no  alteration,  '^ere  is  scarcely  a  volume  of  Teports  in  this  Union, 
'  the  reports  of  the  decisions  of  this  Court  included,^  which  has  not 
the  title  Foreign  Lkws>  and  Foreign  States;  and  does  not  embrace 
under  them  Jthese  states  atid  their  laws,  ^ere  is  not  a  digest,  with 
any  preten^ons  to  the  character  of  completeness,  but  has  such  a 
title.  There  is  not  a  case  discussed,  in  which  a  question  arises, 
where  the  law  of  nations  is  not  appeabni  to.  The  learned  and  most 
useful  work  of  Judge  Story,  upon  thd*  eonflict  of  laws,  applies  it  to 
the  states  throughout.  And  this  Court  has  decided,  sanctioning 
the  judgment  of  the  Circuit  Court  for  the  district  of  Pennsylvania, 
Lonsdale  vs.  Brown,  4  Wash.  C.  C.  R.  81,  that  a  bill  drawn  in  one 
state  upon  another  state,  is  a  foreign  bill.  If  this  be  an  error,  there 
certainly  never  was  another  instance  of  one  so  pervading  and  deeply 
rooted,  and  which  so  long  escaped  detection.  We  submit,  however, 
respectfully,  but  confidently,  that  it  is  not  an  error.  A  law  among 
these  states,  deciding  those  questions  ofxontinual  occurrence  which 
fall  under  the  title  of  comity  of  nations,  is  of  indispensable' necessity 
much-more  important  among  themselves,  tfian .between  any  one  of 
them,  and  nations  foreign  to  our  Union.  In  propoition  as  inter- 
ccNQfi^iunication  becomes  more  rapid  and  easy,  or,  in  other  words, 
as  the  great  ends  and  objects  of  the  Union  are  attained,  it  becomes 
mor^  and  ,more  important.  Precisely  because  these  states  are  at 
once  confederated  and  independent,  because  there  is  a  tmion  and 
yet^  these  .are  sovereign  states,  we  cannot  dispense  with  a  law, 
wifich  is  in  the  spirit  of  union,  but  is  essential  to  independent  sove- 
reignties. Comity  is  a  sovereign  attribute.  It  would,  indeed,  be 
very  singular,  if  it  were  true,  that  a  British  corporation  was  entitled 
to  be  acknowledged  in  our  Courts,  but  a  corporation  of  one  of  our 
own  states  was  not. 

Assuming  that  the  law  of  nations  does  apply  between  the  states 
of  the  Union;  what  is  the  rule  of  that  law  as  applied  to  the  present 
question  ? 

The  rights  of  a  corporation,  that  is,  its  corporate  rights,  are  all 
conferred  by  its  charter;  are  all  of  equal  authority,  and  from  the 
same  source  of  power.  What  are  they  ?  To  have  a  corporate 
name  and  style.  To  have  a  common  seal.  To  have  succession. 
To  sue  and  be  sued  by  its  corporate  name.  To  be,  by  tliat  name,  a 
person  in  law,  capable  of  contracting.  To  make  by-laws.  The 
power  to  transact  business  is  not,  properly  speaking,  granted  by  the 
charter,  but  the  rights  of  the  associators,  which  they  would  have 
individually  or  collectively,  are  restricted  by  it  The  grant  is  limited 
to  the  particular  kind  of  business,  whatever  it  may  be,  or  other 
kinds  are  expressly  prohibited.  In  either  case  the  body  cannot 
transcend  these  limits.  Thus  incorporated,  the  body  becomes  a 
person  ir  lawj  and  is  embraced  by  statutes  which  speak  of  persons, 
as  well  in  criminal  as  in  civil  proceedings.  United  States  vs.  Amedy, 
11  Wheat.  392.  The  United  States  vs.  State  Bank  of  North  Caro- 
lina,  6  Peters,  29.    Farmers  Bank  of  Delaware  t;^.  Elkton  Bank  of 
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Maryhndy  12  Peters^  134, 135.  Such  a  f^scognition  of  state  corpo- 
rations by  the  laws  of  the  United  States,  as  persons,  having'a  lawful 
existence,  is  of  course  a  recognition  of  them,  by  the  same  laws,  as 
persons  possessing  all  the  faculties  and  attributes  conferred  upon 
them  by  their  <^iarters.  To  acknowledge  them  to  be  persons,  when 
they  are  so  by  cr^tion  of,  law,  is  to  acknowledge  all  that  by  law 
constittttes  the  persons  so  created.  There  can  be  no  distinction. 
All  the  corporate  privileges  are  of  equal  authority,  as  before  re- 
marked; and  are  &om  the  same  source. 

This  perten,  thus  constituted,  is  not  so'  entirely  artificial  as  to 
conceal  or  ^destroy  the  sobstc^tial  character  of  the  individuals  asso- 
ciated under  its  j^ame ;  dor  to  take  away  their  rights,  or  release  them 
from  their  obligations  as  citizens;  Thus  a  corporation  composed  of 
citizens  of  one  state,  with  ph>per  averments  on  the  record,  may  sue 
a  citizen  of  another  state  in  the  Courts  of  the  United  States.  Bank 
United  States  vs.  Devaux,  5  Cranch,  61.  Where  a  corporation  is 
sued  in  the  Circuit  Court,  it  is  prima  facie  evidence  to  support  the 
averment  of  citizenship,  that  it  is  incorporated  by  a  law  ot  Uie  state 
where  it  is  sued.  .Catlet  vs.  Pacific  Insurance  Company,  Paine's 
C;  C.  R.  594.  It  is  only  prima  facie  evidence.  '  A  bill  in  equity 
was  filed  by  A,  a  citizen  of  ^ew  Jersey,  against  B  and  the  Lehigh 
Coal  and  Navigation  Company,  an  incorporated  body  in  Pennsyl- 
vania. A  plea  to  the  jurisdiction  set  forth  that  four  of  the  corpo^ 
rators,  naming  them,  were  citizens  of  New  Jersey.  The  plea  was 
sustained ;  the  corporators  being  the  real  defendants,  by  their  cor- 
porate name,  and  represented  by  their  officers.  Kirkpatrick  vs. 
White,  4  Wash.  C.  C.  R.  595.  A  foreign  corporation,  for  the  pur- 
pose of  jurisdiction,  is  an  alien.  Society  for  Propagation  of  Gospel 
vs.  Wheeler,  2  Gall.  105.  8  Wheaton,  464.  The  very  case  before 
the  Court  admits  the  jurisdiction,  and  of  course  admits  the  ground 
upon  which  the  jurisdiction  must  rest. 

Here  then  is  an  association  of  individuals,  clothed  by  law  with 
certain  faculties,  which  as  individuals  they  would  not  have  to 
transact  business,  which  as  individuals  they  might  lawfully  transact. 
The  former  are  their  franchises  or  privileges.  They  are  united, 
and  one  and  aJl  conferred  by  territorial  legislation.  The  substance 
of  the  matter  is,  that  it  is  an  exercise  of  individual  rights  imder  a 
form  authorized  by  law.  It  cannot  be  distinguished  in  principle 
from  the  case  of  special  partnerships  under  the  laws  of  Pennsylvania 
and  New  York ;  where  one  person  becomes  the  representative  of 
all,  just  as  the  corporate  name  represents  the  individual  corporators. 
They  all  make  up  the  one  person  in  law. 

It  must  be  very  obvious  (and  this  is  the  conclusion  sought)  that 
the  acknowledgment  of  this  person,  for  any  one  of  its  legal  attri- 
butes, is  as  fuU  a  recognition  of  the  law  which  created  it^  as  an 
acknowledgment  of  the  whole.  Such  a  recognition  is  equally  giving 
effect  to  extra-territorial  legislation.  In  truth,  it  is  an  acknowledg- 
ment of  the  whole,  for  it  admits  the  person  created  by  law.  As  a 
person,  liaving  a  lawful  existence,  all  the  faculties  which  constitute 
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the  person  are  admitted,  iinless  there  oe  aomf  i^f  them  that^aze  pro- 
hibited.   This  seems  an  unavoidable  though  a  tedious  deduction. 

Of  the  privileges  conferr^  by  the  chartexi  one  is  to  sue  and  be 
sued  by  the  corporate  name.  Canvsucb  a  corporation,  being  a 
foreign  corporation,  sue  and  be  sued  by^ts  corporate  name  ?  U  it 
can,  the  law  which  created  it  is  acknowledged  as  operalmg,  and.^ 
course  the  person  is  acknowledged  as  the  law  has  made  it;  and  that 
law,  it  cannot  be  denied,  does  give  the  power  to  contrapt  in  the 
corporate  name. 

The  right  of  foreign  states  and  corporations  to  sue  can  be  tnic^d 
in  the  books  of  the  law  for  more  than',  twa  centuries.  The  earliest 
case  is  that  in  B.  A.  531,  (E.  3,  tit.- Court  de  Admiralti'e,)  Ki^  of 
Spain's  case  in  Admiraltie.  Prohibition  was  granted,^  and  trover 
'  directed  at  common  *law  in  the  name  of  the  King  of  Spain.  2  Bulstr. 
322.  (12  Jac  1.)  1  Roll.  133.  In  Hob.  113,  (Jac  1,  between  1614 
and  1625,)  the  bill  was  dismissed,  because  it  was  m  the  name  of 
the  amba^dor,  and  not  of  the  King  of  Spain.  Then  follows  the 
case  of  the  Dutch  West  India  Company  vs.  Heuriquez,  L.  Ray. 
1532, 1  Str.  612.  (2  Geo.  2.  a.  d.  1729.)  The  company,  a  foreign 
corporation,  sued  by  its  name  of  reputation.  The  suit  .was  sus- 
tained ;  and  though  the  case  was  much  litigated,  and  carried  to  iIm 
House  of  Lords ;  the  right  to  sue  was  never  denied.  This  case  has 
always  been  considered  as  having  finally  settled  the  question.  'The 
cases  which  have  since  occurred  have  already  been  brought  into 
view  in  the  caitse  last  argued,  (by  Mr.  Ogden,)  excepting  King  of 
Spain  t;^.  Mullett,  2  Eligh.  31.  There  is  still  another  case,  of  some 
note,  in  which  "e  were  all  interested,  where  a  great  political  cor- 
poration was  allowed  to  sue,  without  dispute,  and  to  recover  in  the 
Courts  of  England.  United  States  t;^.  Smithson's  Executors,  for 
the  Smithsonian  legacy. 

The  authorities  in  the  United  States  are  equally  uniform.'  There 
are  decisions  in  Massachusetts,  Connecticut,  New  Y(Mrk,  Pennsyl* 
vania,  Virginia,  Louisiana,  and  probably  in  oUier  states.  The  "point 
is  so  thoroughly  established,  as  to  be  assumed  in  argument.  In 
Bustal  vs.  Commonwealth  Insurance  Company  of  Boston,  15  Serg, 
and  Rawle,  173,  the  question  was  whether  a  foreign  corporation 
was  liable  to  the  process  of  foreign  attachment.  Judge  Rogers,  de-^^ 
livering  the  opinion  of  the  Supreme  Court  of  Pennsylvania^  says^ 
<<  The  power  of  corporations  to  sije  in  personal  actions  is  not  re^ 
stricted  to  corporations  created  by  the  laws  of  this  commonwealth* 
If  they  can  sue  within  a  foreign  jurisdiction,  why  should  they  not 
also  be  liable  to  suit  in  the  same  manner  and  under  the  same  regu- 
lations as  domestic  corporations  ?''    See  also  Williamson  vs.  Smoot, 

7  Mart.  Louisiana  R.  31.  Nor  is  the  authority  of  this  high  Court 
wanting.  In  the  Society  for  Propagating  the  Gospel  vs.  New  Haven, 

8  Wheat.  464,  the  right  of  a  foreign  corporation  to  sue  is  admitted. 
In  the  same  t^.  Town  of  Pawlet,  4  Peters,  480,  the*  right  is  sus- 
tained; and  the  Court  further  decided  that  the  corporate  capacity  is 
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admitted  by  pleading  the  general  issue.  If  contested,  it  must'be  by 
a  specud  plea  in  abatement,  or  in  bar. 

Innumerable  cases  have  occurred  in  which  the  question  might 
have  been  raised.  Instead  of  this,  there  are^rules  of  pleading  and 
rul^^s  of  evidence,  which  assume  the  right  to  sue,  as  unquestionable. 
If  the  charter  be  put  in  issue,  the  foreign  law  must  be  produced. 
In  no  one  of  the  decided  cases  was  the  suit  maintained  by  virtue 
ot  any  i^eciai  law  or  right.  They  were  all  upon  the  ground  of  the 
common  law.  In  no  one  of  them  (unless  it  be  in  Pindall  vs.  Mari- 
etta Bcmk)  was  the  power  to  contract  drawn  in  question,  denied,  or 
doubted.  In  2  Bligh,  21,  Lord  Eldon  puts  a  case  of  contract. 
<<  Suppose  the  kihg  were  to  send  his  jewels  to  be  set  by  Rundell 
and  JBridge,  and  the  jewellers  were  hot  to  deliver  them  up  to  the 
king,  do  you  think  the  Courts  of  the  country  would  not  interfere  ?'' 
Lord  Redesdale  says,  <<  I  conceive  there  can  be  no  doubt  that  a 
sovereign  may  sue.  If  he  cannot,  there  is  a  right  without  a  remedy." 
— ^<As  to  the  proposition  that  a  sovereign  prince  cannot  sue,  it 
would  be  against 'lUl  ideas  of  justice.^'  No  learning  is  necessary  to 
understand  such  arguments  as  diese.  The  highest  legal  attainments 
are  never  more  fully  exhibited  than  in  ditect  app'eak  to  good  sense 
and  justice. 

This  doctrine,  as  has  been  seen,  of  the  right  of  the  corporations  of 
one  state  to  sue  in  the  other,  is  thoroughly  incorporated  into  our  sys- 
tem of  jurisprudence.  How  then  can  it  be  said  there  is  no  comity 
between  the  states  ?  It  is  established,  that  the  law  of  the  charter  is 
recognised  though  gvanted  by  another  state.  The  corporation  is 
clothed  everywhere  with  the  diaracter  given  by  the  chs^r.  The 
whole  question  is  thus  settled  as'  to  all  corporations.  Can  it  be  ne- 
cessary further  to  examine  the  principle  upon  which  this  rests  ?  In 
giving  corporate  powers,  the  foreign  law  operates  rightfully  within 
its  own  territory,  as  it  does  in  giving  validity  or  construction  to  a 
contract  between  individuals.  It  is  the  exercise  of  a  strictly  terri^ 
torial  power  in  the  one  act,  as  it  is  in  the  other.  There  is  nothing 
extra-territorial  in  either.  The  question  is,  what  respect  is  yieldea 
to  it  in  another  state  ?  And  the  answer  is  found  in  the  fieuit,  that  it 
is  capable  of  suing  as  a  domestic  corporation  may,  which  is  evi- 
dence of  unbounded  respect  Story^s  Conflict  of  Laws,  64,  sec. 
65—67. 

We  have  been  told  that  foreign  executors,  administrators,  and 
guardians  are  not  acknowledged.  If  this  were  so,  it  would  prove 
nothing  but  that  for  good  reasons  these  cases  are  excepted  from  the 
general  operation  of  comity.  But  they  are  acknowledged.  They 
cannot  sue.  This  is  the  whole  extent  of  the  exception.  A  volun- 
tary payment  to  them  is  good  and  valid.  Besides,  the  executorship 
Or  administration  of  the  domicil  is  regarded  as  the  principal^  ana 
any  other  is  only  ancillary  to  it.  So  that  for  most,  perhaps  for  all 
purposes  except  enforcing  payment  by  suit,  they  are  regarded. 

But  as  to  contracts  the  ground  of  tlie  matter  is  that  the  extra- 
territorial effect  is  by  comity,  adopting  voluntarily  the  law  of  an- 
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other  state,  as  a  rule  of  decision  whore  it  is  the  proper  and  natural 
rul^  This  adoption  is  presumed  imless  the  contrary  be  made  a|^- 
parent  Such  is  the  doctrine  of  the  common  law  of  me  states  of  this 
Union. 

And  what  would  be  the  consequences  of  a  contrary  doctrine  ? 

1.  Hie  inconvenience,  mischief,  and  injustice  that  would  result 
'frovL  establisftiing  that  a  corporation  can  make  no  valid  contract  be- 
yond the  limits  of  the  state  creating  it  Consider  the  immorality  of 
urging  and  aiding  the  breach  of  contracts  fiedrly  ipade ;  espedaUy 
if  on  one  side  executed.  Public  policy  may  sometimes  require  from 
&e  tribunals  to  withhold  their  aid  from  parties ;  but  they  do  it  from 
necessity,  and  always  under  a  sense  of  the  incUvidual  injustice  and 
wrong  that  are  done.  It  is  a. casual  advantage  to  dishonesty,  which 
ought  not  to  be  often  presented,  nor  imless  there  be  a  clear  prohibi- 
tion.   What  possible  mducement  is  there  here  ? 

Consider  abo  the  great  injury  to  commerce  and  trade.  Sales  for 
incorporated  manufiu^turing  companies,  to  the  amount  of  milliona 
of  ddlars  annually,  are  made  by  ibeii  agents.  What  possible  reason 
can  be  given  for  declaring  all  such  transactions  illegal  and  void  ? 
Insurances  are  made  by  incorporated  companies  against  fire,  and 
against  marine  risks.  Are  the  policies  to  be  declared  void  ?  To 
what  good  end? 

Again :  it  must  embrace  all  contracts,  implied  as  weU  as  express ; 
for  if  it  be-  unlawful  to  midce  ah  .express  promise,  surely  the  law  will 
not  imply  one.  No  two  corporations,  in  ^different  states,  can  make 
any  contract  with  each  other,  ^or  one  of  ihem  must  unavoidably 
contract  out  of^  the  state  where  it  is  chartered.  Obligations  and 
notes  of  corporations',  ev^n  bank  notes,  parsed  in  another  state,  must 
become  void,  because  there  is  a  new  contract  with  the  holder. 

There  would  be  no  end  to  the  enumeration  of  the  misdiiefe  which 
would  flow  from  such  a  decision. 

8.  The  capacity  of  corporations  to  make  contracts  beyond  their 
states,  and  the  exertion  of  that  capacity,  are  supported  by  uniform, 
universal,  and  long-continued  practice.  How  many  of  our  corpora- 
tions have  made  contracts  in  £kigland,  by  their  agents  ?  How  many 
have  made  contracts  in  ottier  states?  How  many  sudi  contracts 
are  now  pending,  where  the  consideration  on  one  side  has  been 
f ^y  paid  ?  '  It  surpasses  all  power  to  estimate  them.  What  dis- 
order and  gross  wrong  would  be  caused  by  introducing  a  principle 
that  would  declare  them  illegal  and  void  t  And  for  what  good  pur<- 
pose  ?  To  abolish  a  common  law  found  convenient  and  just,  uid 
adopted  as  it  were  by  the  whole  people. 

But  of  this  adoption  there  is  more,  authentic  evidence  than  this ; 
-more  tangible,  more  cognizable  in  a  Court  of  justice.  There  ia 
every  kind  of  evidence. 

1.  Judicial.    Unless  it  be  in  a  single  case,  to  be  adverted  to  pre- 
sently; which  really  is  not  an  exception,  there  is  not  an  instance  of 
sucli  an  objection  ever  being  made.   This  silence  is  not  without  sig- 
nificance, lor  cases  have  been  of  daily  occurrence. 
-  2  z  2  '  69 
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There  is  affirmative  evidence  too.  Society  for  Prbpagatiiig  the 
Gospel  M.  Wheeler,  8  Wheat.  464,  is  to  the  point  Pindall  vs.  The 
Marietta  Bank,  2  Ranjd.,  465,  admits  that  what  are  there  termed 
^  secondary  contracts,''  may  be  made.  If  it  seem  to  go^  further,  and 
question  the  validity  of  primary  contracts,  it  is  proper  to  remark  that 
the  action  was  sustained;  and  therefore  the  saying  would  be  merely 
obiter,  and  of  little  weight,  notwithstanding  the  high  authority  of  the 
Court  But  what  is  said  has  express  rderence  to  banldng  opera- 
tions, and  the  restraints  upon  them  by  the  laws  of  Virginia.  Judge 
Cabell  says,  <<  It  is  our  policy  to  restrain  all  banking  operations  by 
corporations  not  established  by  our  laws.  It  would  not  therefore  be 
permitted  to  a  bank  in  Ohio  to  establish  an  agency  in  this  state  for 
discounting  notes,  or  canning  on  other  banking  operations;  nor 
could  they  sustain  an  action!  upon  notes  thus  acquired  by  them." 
The  policy  here  referred  to  is  apparent  from  the  statutes  of  Virginia. 
Tait's  Dig.,  41,  &c.  Let  the  Court  of  Appeals  however  be  its  own 
expositor.  In  Reese  i;^.  Conococheague  Bank,^  5  Rand.,  386,  Oreen, 
Justice,  says,  <<  It  was  decided,  2  lUna.,  465,  that  a  foreign  corporation 
may  sue  in  our  Courts,  upon  a  contract  with  them,  valid  according 
to  die  law^  of  the  country  in  which  it  was  made;  unless  it  was  con- 
trary to  the  policy  of  our  laws:  and  the  making  a  note  in  Virginia 
to  be  discounted  at  a  foreign  bank  is  not  so."  Thus  explained  the 
case  admits  the  power  to  make  contracts  by  all  corporations,  ex- 
eepting  primary  ones  by  banks  for  canrying  on  banking  operations, 
and  by  banks  for  all  others.  We^  might  ttierefore  lawfully  buy  a 
bill  of  exchange  in  Virginia ;  and  so  the  case  is  really  an  uuthority 
in  our  favour. 

2.  Legislatite."^  The  Chesapeake  and  Ohio  Canal  Company,  an 
incorporated  company,  sent  an  agent  to  Europe  to  borrow  a  nullion 
of  dollars,  to  be  secured  by  mortgage  upon-ue  three  local  corpora- 
tions within  this  district^  and  the  United  States,  under  an  act  of  Con- 
gress, guarantied  the  payoaent  of  the  interest  Was  this  a  void  coh- 
tiict,  being  made  abroad?  The  contracts  made  by  the  treasury 
with  the  state  banks,  about  the  deposit  of  the  public  moneys,  were 
made  in  law,  bm  we  have  seen,  tod  probably  .in  lact  too,  in  the  city 
of  WashingtotL  Were  they  void  ?  The  same  question  might  be  put 
as  to  the  contracts  the  deposit  banks  were  to  nmke  with  each  other ; 
which  as  to  one  of  them  could  not  fail  to  be  beyond  the  limits  of  its 
charter.  Contracts  of  the  postoffice  department  with  railroad  com- 
panies, are  they  all  void  ?  These  are  all  instances  of  contracts  iHth 
or  by  corporations  beyon4  their' territorial  Ihnits,  »nd  yetlhey >tre 
recognised  by  acts  of  Congress  as  good. 

.  llie  methods  of  proceeding  by  state  legidatures  are  to  the  same 
effect  In  New  York  there  is  a  law  against  banking,  and.  a  law 
against  fojreign  insurance  coiApanies,  (companies  out  of  the  United 
States,)  and  their  agents.  In  Pennsylvania  there  are  siiMar  laws. 
Purd.  Dig.,  68.  368.  In  yirginia.  Tate's  D^.  41.  In  Alabama 
there  was  a  law  in  1827,  since  repeal^    And  so  of  Qther  statasw 
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How  far  such  prohibitory  laws  may  be  carried  by  state  legislatioti, 
without  violating  the  rights  of  other  states  aad  their  citizens  under 
the  Constitution  of  the  United  States,  is  not  now  the  question. 
They  are  adduced  only  as  evidence  of  the  concurrence  of  die  state 
legislation  with  the  legislation  of  the  United  States,  that  corporations 
could  lawfully  contract  out  of  their  territorial  lilnits  unless  they  were 

Erohibited.  £lse  why  should  there  be  prohibition?  The  Nipw  York 
tw  prohibited  foreign  insurance  companies,  properly  so  call^,  froni 
insunng  in  New  York.  If  there  was  any  sense  in  the  act,  it  must 
follow  that  insurance  companies  of  other  states  may  still  insure  in 
New  York.  This  is  high  and  authentic  evidence  of  the  law  from 
the  Ughest  sources.  Have  the  people,  the  legislatures,  the  judiciary, 
and  the  executive,  all  been  hitherto  in  error  nrom  the  time  when  the 
United  States,  in  their  need,  made  their  loan  in  Holland  up  to  the 
present  time  ? 

The  answer  is  plain.  What  is  not  prohibited  is  lawful,  i^d  is 
under  the  protection  of  the  law.  A  corporation  has  a  twofold  claioL 
It  has  a  claim  to  respect  for  the  law  of  its  creation,  and  it  has  a  claim 
to  respect  for  the  rights  and  privileges  of  the  individuals  who  com- 
pose it  The  former  is  sufficient  for  the  present  purpose.  The  latter 
need  not  be  asserted  unless  there  should  l>e  ar  prohibition,  which 
under  colour  of  inhibiting  the  exercise  of  corporate  powers,  should 
really  assail  the  constitutional  rights  of  the  citizen. 

It  remains  only  to  consider  whether  there  is  any  law  of  the 
state  of  Alabama,  which  forbids  the  purchase  df  a  bill  of  exchange, 
within  her  limits  by  a  corporation  of  another  state.  Mobile,  it 
appears,  id  a  market  where  bills  are  to  be  bought,  and  where  it 
must  be  for  the  interest  of  sellers  that  buyers  should  freely  come. 
One  does  not  easily  perceive  what  policy  there  can  be  ^o  the  con- 
trary, unless  it  be  to  enable  the  state  bank  of  Alabama  in  some 
measure  to  command  the  market,  by  excluding' competition  as  fietr 
as  possible.  But  whatever  w^as  thus  gained  by  the  buyer  would  be 
Ipst  by  the  seller.  The  more  buyers  the  better  for  the  seller ;  the 
better  for  MobUe ;  the  better  for  Alabama.  Nor  is  it  Objectionable 
because  the  buyer  is  a  bank.  Such  a  purchase,  though  it  be  \he 
operation  of  a  oank,  is  not  a  banking  operation.  What  is  meant  by 
banking  is  well  understood  and  defined.  It  consists  of  lending  or 
discounting,  receiving  on  deposit,  and  issuing  paper.  Maine  Bank  ps. 
Biitts,  9  Mass.,  54.  People  vs.  The  Utica  Insurance  Company,  15 
Johns.  590.  New  York  Firemen  Insurance  Company  vs.  Ely,  5 
Conn.,  560.  Accordingly  the  prohibitory  laws  erf  the  states  point 
their  prohibitions  and  penalties  against  one  or  all  of  these.  A  bank- 
ing charter  would  not,  by  giving  banking  privileges,  authorise  the 
dealing  in  bills  of  exchange.  When  such  a  power  is  deemed  requi- 
site, it  is  expressly  given,  as  something  superadded.  A  prohibition 
of  banking  would  not  prohibit  the  buying  exchange  by  corporations 
or  by  individuals.  The  policy  of  such  prohibitory  statutes  would 
not  be  contravened  by  buying  bills  of  exchange.  A  company  incor« 
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porated  for  buying  bills  x)f  exchange  would  not  be  a  bank  either  in 
a.  popular  or  in  a  legal  sense. 

Such  would  have  been  the  clear  law  to  be  applied  to  the  case,  if 
there  had  been  any  legislative  act  against  banking  in  Alabama  at 
the  time  of  this  transaction.  Neither  the  prohibition  nor  the  policy 
of  the  act  would  have  been  encountered  by  the  purchase  of  a  bill 
of  exchange.  But  there  was  none.  The  second  section  of  the  act 
of  1827  was  a  general  law.  1  Stewart's  Reports,  301,  302.  In 
1833  Aikin's  Digest  was  established,  and  all  laws  of  ^  a  general  and 
public  nature"  not  included  in  it,  were  repealed  from  and  after-  ttie 
Ist  of  January  then  next  Dig.  301,  sec  5.  This  law  is  not  in- 
cluded in  the  Digest,  and  therefore  it  is  repealed.  It  was  under  this 
law,  while  it  was  in  force,  that  Stebbins  and  others  were  indicted. 
Stewart's  Rep.  300.  The  charge  was  for  issuing  bank  notes.  The 
case  is  not  unlike  the  case  of  The  Utica  Insurance  Company,  in  15 
Johns.,  though  the  mode  of  proceeding  was  different.  The  defend- 
ants were  indicted  as  individuals,  and  attempted  to  justify  them- 
selves under  a  very  loose  and  extraordinary  charter ;  which  did  not 
define  their  powers,  and  was  therefore  contended  to  be  without 
restriction  or  limitation.  Towards  the  close  of  the  opinion,  the 
learned  judge  speaks  of  the  issuing  of  bank  notes,  as  being  a  fran- 
chise under  the  constitution  of  Alabama.  The  charter  is  a  franchise, 
but  it  is  not  perceived  that  the  acts  which  might  be  done  by  an  in- 
dividual, if  not  prohibited  by  law,  can  with  propriety  be  so  calle<f, 
according  to  the  legal  import  of  the  term.  10  Petersdoff,  53,  (77,) 
note.  4  Com.  Dig.  450.  But  be  that  as  it  may,  as  regards  the 
issuing  of  bank  notes,  it  (^annot  be  pretended  that  the  buying  or 
holding  a  bill  of  exchange  is  a  franchise.  If  it  be,  it  would  follow, 
accordmg  to  the  decision  in  Stebbins'  case,  that  under  the  act  of 
1827,  an  individual  might  be  indicted  for  buying  a  bill  of  exchange. 
This  proves  too  much. 

The  Constitution  has  no  bearing  upon  the  question.  It  provides 
in  detail  for  the  establishment  of  a  state  bank  and  branches,  and 
limits  the  number  of  banks  the  legislietture  may  establish.  Aik.  Dig. 
$5j  56.  The  state  bank  is  specially  authorizea  to  purchase  bills  of 
exchange,  conceding  that  it  would  not  otherwise  possess  the  power; 
but  there  is  nothing  to  prohibit  individuals  or  other  corporations 
from  buying  them,  nor  from  which  any  such  prohibition  can  be  im- 
plied. It  would  indeed  be  derogatory  to  the  character  of  the  state 
of  Alabama,  to  suppose  that  she  would  be  so  wanting  to  her  own 
true  policy,  and  to  the  duties  she  owes  ta  the  citizens  of  her  own 
state  and  of  other  states,  as  to  deprive  them  of  the  use  of  the  ordi- 
nary means  of  transferring  their  funds,  for  the  sake  of  conferring  an 
odious  and  unjust,  and  probably  fruitless  monopo^  upon  her  own 
bank.  The  only  effect  would  be,  to  impose  upon  her  citizens  ^e 
vexation  and  expense  of  going  abroad  in  quest  of  purchasers,  in- 
stead of  having  purchasers  to  come  to  them. 

It  10  submitted  that  the  judgment  below  iaexroneioiis  i  that  it  ought 
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to  be  reversed ;  and  judgment  on  the  ca^  stated  be  entered  for  the 
plaintifis. 

Mr.  Webster,  also  of  ooiinsel  with  Mn  Sergeant  for  the  UnitM 
States  Bank. 

The  United  States  Bank  is  a  corporation  created  by  a  law  of 
the  state  of  Pennsylvania.  By  that  act  the  bank,  among  other 
functions,' possesses  that  of  dealing  in  bills  of  exchange.  In  the 
month  of  January,  1837,  having  funds  in  Mobile,  this  bank,  through 
the  instrumentality  of  its  agent,  Mt.  Poe,  purchased  a  bUl  of  ex- 
change to  remit  to  New  York.  This  bill,  drawn  at  Mobile  upon 
New  York,  and  endorsed  by  William  D.  Primrose,  the  defendant  in 
this  case,  not  having  been  paid  either  at  New  York  or  by  the  drawer, 
the  Bank  of  the  United  States  instituted  this  suit  in  the  Circuit 
Court  of  Alabama  to  recover  the  monev  due  on  the  bill. 

In  the  Court  below  it  was  decided  that  the  contract  by  Poe 
in  behalf  of  the  bank  was  void,  on  two  grounds.  1.  Because  it 
was  a  contract  made  by  the  United  States  Bank,  in  the  state  of 
Alabama ;  whereas  a  bi^k  incorporated  by  the  state  of  Pennsyl 
vania  can  do  no  act  out  of  the  limits  of  Pennsylvania.  2.  Because 
Alabama  has  a  bank  of  her  own,  the  capital  of  which  is  owned  by 
the  state  herself,  which  is  authorized  to  buy  and  sell  exchange,  and 
from  the  profits  of  which  she  derives  her  revenue ;  and  the  purchase 
of  bills  of  exchange  being  a  banking  operation,  the  purchase  of  such 
bills  by  others,  at  least  by  an^  corporation,  although  there  is  no  ex- 
press law  forbidding  it,  is  agamst  the  policy  of  the  state  of  Alabama ; 
as  it  may  be  inferred  from  the  provisions  of  the  constitution  of  that 
state,  and  the  law  made  in  conformity  thereto. 

It  is  admitted  that  the  parties  are  rightfully  in  Court.  It  is  ad- 
mitted also  that  the  defendant  is  a  citizen  of  Alabama,  and  that  all 
the  citizens- who  compose  the  corporation  of  the  United  States  Bank 
are  citizens  of  the  state  of  Pennsylvania,  or  of  some  other  state  be- 
sides Alabama.  The  question  is,  can  they  as  a  corporation  do  any 
act  within  the  state  of  Alabama  ?  In  other  words,  is  there  any  thing 
in  the  constitution  or  laws  of  the  state  of  Alabama  which  prohibits, 
or  rightfully  can  prohibit,  citizens  of  other  states,  or  corporations 
created  by  other  states,  from  buying  and  selling  bills  of  exchange 
in  the  state  of  Alabama  ? 

In  his  argument  for  the  defendant  in  this  case,  my  learned 
friend,  Mr.  Vande  Gruff,  asked  certain  questions,  which  I  propose 
to  answer. 

Can  this  bank,  said  he,  transfer  itself  intp  the  stater  of  Alabama  ? 
Certainly  not. 

Can  it  establish  a  branch  in  the  state  of  Alabama,  there  to  per- 
form the  same  duties  and  transact  the  same  business  in  all  respects 
as  in  the  state  of  Pennsylvania  ?    Certainly  not 

Can  it  exercise  in  the  state  of  Alabama  any  of  its  corporate  func- 
tions ?  Certainly  it  can.  For  my  learned  friend  admits  its  right  to 
sue  in  that  state,  which  is  a  right  that  it  possesses  solely  by  the 
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authority  of  the  Pennsylvania  law  by  which  the  )>ank  is  incor- 
porated 

We  th^s  dear  the  case  of  some  difficulty  by  arriving  at  this  point, 
the  admission  on  both  ^ides  that  there  are  certain  powers  which  the 
bank,  can  exercise  within  the  state  of  Alabama,  and  certain  others 
which  it  cannot  exercise. 

The  question  is,  then,  whether  the  bapk  can  exercise  within  the 
state  of  Alabama  this  very  power  of  buying  a  bill  of  exchange  ? 

Our  proposition  is,  that  she  can  buy  a  bill  of  exchange  wimin  the 
state  of  Alabama:  because  there  are  no  corporate  functions  neces- 
sary to  the  act  of  buying  of  a  bill  of  exchange :  because  buying  and 
selling  exchange  is  a  thing  open  to  all  the  world,  in  Alabama  as 
yfeU  as  everywhere  else :  because,  although  the  power  to  buy  and 
sell  bills  of  exchange  be.  conferred  upon  this  bank  by  its  charter, 
•  and  it  could  not  buy  or  sell  a  bill  of  exchange  without  that  provision 
in  its  charter,  yet  this  power  was  conferred  upon  it,  as  were  other 
powers  conferred^  by  its  charter,  to  place  the  bank  upon  the  same 
footing  as  an  individual ;  to  give  it  not  a  monopoly,  not  an  exclusive 
privilege  in  this  respect,  but  simply  the  same  power  which  the 
mem'bers  of  the  corporation  as  individuals  have  an  imqiiestionable 
right  to  exercise.  The  banker,  the  broker,  the  merchant,  the  manu- 
facturer, all  buy  bills  of  exchange  as  individuals.  The  individuals 
who  compose  a  corooration  may  do  it;  and  we  say  that  they  may 
do  it,  though  they  do  it  in  the  name  of,  and  for  the  corporation. 
We  say,  undoubtedly,  that  they  cannot  acquire  pq^irer  under  the 
Pennsylvania  charter  to  do  atets  in  Alabama  which  they  cannot  do 
as  individuals ;  but  we  say  that  the  corporation  may  do  in  their  cor- 
porate character  in  Alabama,  all  such  acts  authorized  by  their  cliar- 
ter  as  the  members  thereof  would  have  a  right  to  perform  as 
individuals. 

The  learned  counsel  on  the  other  side  was  certainly  not  disposed 
to  concede  gratuitously  any  thing  in  this  case.  Yet  he  did  admit 
that  there  mi^ht  be  a  case  in  which  the  acts  of  a  corporation,  created 
by  one  state,  if  done  in  another  state,  would  be  valid.  He  supposed 
the  case  of  a*  railroad  company  in  one  state  sending  an  agent  into 
another  state  to  buy  iron  for  the  construction  of  the  road.  Without 
conceding  expressly  the  point  of  law  in  that  case,  he  admitted  that 
it  would  be  a  case  very  diflferent  from  the  present ;  and  he  gave  as 
a  reason  for  this  admission,  that  it  would  be  a  single  special  act, 
necessary  to  enable  the  corporation  to  execute  its  functions  within 
the  state  to  which  it  belonged ;  and  in  this  respect  differing  from  the 
case  now  under  consideration.  In  what  circumstance,  it  may  well 
be  asked,  do  then^ases  differ?  One  act  only  of  the  corporation 
of  the  United  States  Bank  is  set  forth  in  this  record,  and  that  act 
stands  singly  and  by  itself.  There  is^no  proof  before  the  Court  that 
the  corporation  ever  bought  another  bill  of  exchange  than  that 
whidi  is  the  subject  of  this  suit  Transactions  of  this  nature  must 
necessarily  come  one  by  one  before  this  Court  when  they  come  at 
all|  and  most  stand  or  fall  on  their  individual  merits,  and  not  upon 
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the  supposition  of  any  policy  which  would  reoo^iniBe  the  legality  c^ 
a  single  act,  and  deny  the  validity  of  the  dealings  or  transactions 
generally' of  which  that  act  is  a  part 

Then,  as  to  the  other  reason  stated  by  my  learned  fifiend  in  sup* 
port  of  ihe  idea  that  such  a  purchase  of  iron  might  be  supported,  he 
savs  it  is  because  that,  in  that  case,  the  purchase  being  made  abroad 
solely  to  enable  the  corporation  to  penorm  its  functions  at  home, 
might  be  considered  legal  under  the  law  of  comity  from  one  state  to 
another. 

Now,  said  Mr.  Webster,  that  supposed  case  is  precisely  the  case 
before  the  Court.  Here  is  the  case  of  a  corporation  established  in 
Philadelphia,  one  of  whose  lawful  fimctions  is  to  deal  in  exchange. 
A  Philadelphia  merchant,  having  complied  with  the  order  of  his 
correspondent  in  Alabama,  draws  a  bill  upon  him  for  the  amount 
due  in  consequence,  goes  to  the  United  States  Bank,  and  sells  the 
bill.  The  funds  thus  realized  by  the  bank  from  the  purchase  of 
bills  of  exchange  accumulate  in  Alabama.  How  are  those  funds  to 
be  brought  back  by  the  Philadelphia  corporation  within  its  control? 
Hie  bank  has  unquestioned  power  to  deal  in  bills  of  exchange. 
Can  there  be  such  a  thing  as  dealing  in  exchange,  with  a  power  to 
'  act  only  on  one  end  of  the  line  ?  Certainly  not.  How  then  is  the 
bank  in  Philadelphia  to  get  its  funds  back  from  Alabama  ?  Suppose 
that  it  were  to  send  an  agent  there,  and  buy  specie.  Can  the  bank 
ship  the  specie  ?  Can  it  sign  an  agreement  for  the  freight,  insurance, 
and  charges  of  bringing  it  round  ?  To  do  that  would  be  an  act  of 
commerce,  of  navigation,  not  of  exchange.  A  power  conferred  upon 
a  bank  to  deal  in  exchange  would  be  perfectly  nugatory,  unless  ac- 
companied by  a  power  also  to  direct  its  funds  to  be  remitted.  The 
practical  result  of  a  contrary  construction  would  be,  that  this  Penn- 
sylvania bank  may  carry  on  exchange  between  Philadelphia  and 
I!-  ading,  or  Philadelphia  and  Lancaster,  but  not  by  possibility  with 
Mobile,  or  any  other  city  or  place  in  the  south,  or  even  with  New 
York,  Trenton,  or  Baltimore.  Out  of  Pennsylvania  it  could  only 
buy  and  remit.  It  could  get  qo  return.  An  exchange  that  runs  but 
one  way !    What  sort  of  an  exchange  is  that  ? 

Having  cleared  the  case  of  some  of  these  generalities,  Mr.  Web- 
ster proceeded  to  the  exposition  of  what  he  considered  a  constitu- 
tional, American  view  of  the  question. 

The  record  of  this  case  finds  that  these  plaintiffs,  the  members  of 
the  corporation  of  the  United  States  Bank,  are  citizens  of  other 
states,  and  that  the  defendant  is  a  citizen  of  Alabama.  Now, 
in  the  first  place,  to  begin  with  the  beginning  of  this  part  of  the 
question,  what  are  the  relations  which  the  individual  citizens  of  one 
state  bear  to  the  individual  citizens  of  any  other  state  of  this  Union? 

How  did  the  .matter  stand  before  the  Revolution?  When  these 
states  were  colonies,  what 'was  the  relation  between  the  inhabitants 
of  the  different  colonies  ?  Certainly  it  was  not  that  of  aliens.  They 
were  not  indeed  all  citizens  of  the  same  colony ;  but  certainly  they 
were  fellow-subjects,  and  owed  a  conunon  allegiance ;  and  it  was 
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not  competent  fi>r  the  legislative  power  to  say  that  the  citizens  of 
any  one  of  the  colonies  should  be  alien  to  the  other.  This  was  the 
state  of  the  case  until  the  4th  of  July,  1776,  when  this  common  alle- 
giance was  thrown  oflf.  After  a  short  interval  of  two  years,  after 
Uie  renunciation  of  that  allegiance,  the  articles  of  confederation 
were  adopted ;  and  now  let  us  see  what  was  the  relation  between 
the  citizens  of  the  different  states  by  the  articles  of  confederation. 
The  government  had  become  a  confederation.  But  it  was  some- 
thing more — ^much  more.  It  was  not  merely  an  alliance  between 
distinct  governments  for  the  common  defence  and  general  welfare,  but 
it  reco^sed  and  confirmed  a  community  of  interest,  of  character, 
and  of  privileges,  between  the  citizens  of  the  several  states.  "  The 
better  to  secure  and  perpetuate  mutual  friendship  and  intercourse 
among  the  people  of  the  different  states  in  this  Union,"  said  the 
fourth  of  the  articles  of  confederation,  "the  free  inhabitants  of  each 
of  these  states  shall  be  entitled  to  all  the  privileges  and  immunities 
of  free  citizens  in  the  several  states;  and  the  people  of  each  state 
shall  have  firee  ingress  and  egress  to  and  from  any  other  state,  and 
shall  enjoy  therein  all  the  privileges  of  trade  and  commerce,'*  &c. 
This  placed  the  inhabitants  of  each  state  on  equal  ground  as  to  the 
rights  and  privileges  which  they  might  exercise  in  every  other  state. 
So  things  stood  at  the  adoption  of  the  Constitution  of  the  United 
States.  The  article  of  the  present  Constitution,  in  fewer  words  and 
more  general  and  comprehensive  terras,  confirms  this  community 
of  rights  and  privileges  in  the  following  form  :  "  The  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens 
in  the  several  states."  However  obvious  and  general  this  provision 
may  be,  it  will  be  found  to  have  some  particular  application  to  the 
case  now  before  the  Court ;  the  article  in  the  confederation  serving 
as  the  expounder  of  this  article  in  the  Constitution. 

That  this  article  in  the  Constitution  does  not  confer  on  the  citizens 
of  each  state  political  rights  in  every  other  state,  is  admitted.  A 
citizen  of  Pennsylvania  cannot  go  into  Virginia  and  vote  at  an  elec- 
tion in  that  state ;  though,  "when  he  has  acquired  a  residence  in  Vir- 
ginia, and  is  otherwise  qualified  as  required  by  h  r  constitution,  he 
becomes,  without  formal  adoption  as  a*  citizen  of  Virginia,  a  citizen 
of  that  state  politically.  But  for  the  purposes  of  trade,  commerce, 
buying,  and  selling,  it  is  evidently  not  in  the  power  of  any  state  to 
impose  any  hinderance  or  embarrassment,  or  lay  any  excise,  toll, 
duty,  or  exclusion,  upon  citizens  of  other  states,  to  place  them, 
coming  the:     upon  a  different  footing  from  her  own  citizens. 

There  is  one  provision  then  in  the  Constitution,  by  which  citizens 
of  one  state  may  trade  in  another  without  liinderance  or  embarrass- 
ment. 

There  is  another  provision  of  the  Constitution  by  which  citizens 
of  one  state  are.  entitled  to  sue  citizens  of  any  other  state  in  the 
Courts  of  the  United  States. 

This  is  a  very  plain  and  clear  right  under  the  Constitution ;  but 
it  is  not  more  clear  than  the  preceding. 
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Here  then  are  two  distinct  constitutional  provisions  conferring 
power  upon  citizens  of  Pennsylvania  and  every  other  state,  as  tO' 
what  they  may  do  in  Alabama  or  any  other  state :  citizens  of  other 
states  may  trade  in  Alabama  in  whatsoever  is  lawful  to  citizens  of 
Alabama ;  and  if,  in  the  course  of  their  dealings,  they  have  claims 
on  citizens  of  Alabama,  they  may  sue  in  Alabama  in  the  Courts  of 
the  United  States.  This  is  American,  constitutional  law,  independ'- 
ent  of  all  comity  whatever. 

By  the  decisions  of  this  Court  it  has  been  settled  that  this  right  to 
sue  is  a  right  which  may  be  exercised  in  the  name  of  a  corporation. 
Here  is  one  of  their  rights  then  which  may  be  exercised  in  Alabama 
by  citizens  of  another  state  in  the  name  of  a  corporation.  If  citizens 
of  Pennsylvania  can  exercise  in  Alabama  tlie  right  to  sue  in  the 
name  of  a  corporation,  what  hinders  them  from  exercising  in  the 
same  manner  this  other  constitutional  right,  the  right  to  trade  ?  .If 
it  be  the  established  right  of  persons  in  Pennsylvania  to  sue  in  Ala- 
bama in  the  name  of  a  corporation,  why  may  they  not  do  any  other 
lawful  act  in  the  name  of  a  corporation  ?  If  no  reason  to  the  con- 
trary can  be  given^  then  the  law  in  the  one  case  is  the  law  also 
in  the  other  case. 

My  learned  friend  says,  indeed,  that  suing  and  making  a  con- 
tract are  different  things.  True ;  but  this  al'gument,  so  far  as  it  has 
any  force,  makes  against  his  cause  ;  for  it  is  a  mudi  more  distinct 
exercise  of  corporate  power  to  bring  a  suit,  than  by  an  agent  to 
make  a  purchase.  What  does  the  law  take  to  be  true,  when  it  says 
that  a  corporation  of  one  state  may  sue  in  another  ?  Why,  that  the 
corporation  is  there,  in  Court,  ready  to  submit  to  the  Courtis  decree, 
a  party  on  its  record.  But  in  the  case  of  the  purchase  of  the  bill  of 
exchange,  such  as  is  the  subject  of  this  suit,  what  is  assumed  ?  No 
more  than  that  George  Poe  bought  a  biU  of  exchanffe,  and  paid  the 
value  for  it,  on  account  of  his  employers  in.  Philadelphia.  So  far 
from  its  being  a  more  natural  right  for  a  corporation  to  be  allowed 
to  sue,  it  is  a  more  natural  right  to  be  allowed  to  trade  in  a  state  in 
which  the  corporation  does  not  exist.  What  is  the  distinction  ? 
Buying  a  bill  of  exchange  is  said  to  be  an  act,  and  therefore  the 
corporation  could  not  do  it  in  Alabama.  Is  not  a  suit  an  act  ?  Is 
it  not  doing  ?    Does  it  not,  in  truth,  involve  many  acts  ? 

The  truth  is,  that  this  argument  against  the  power  of  a  corporation 
to  do  acts  beyond  the  territorial  juri^ction  of  the  authority  by  which 
it  is  created,  is  refuted  by  all  history  as  well  as  by  plain  reason. 

What  have  all  the  great  corporations  in  England  been  doing  for 
centuries  back  ?  The  English  East  India  Company,  as  far  back  as 
the  reign  of  Elizabeth,  has  been  trading  aU  over  the  eastern  world. 
That  company  traded  in  Asia  before  Great  Britain  had  established 
any  territorial  government  there,  and  in  other  parts  of  the  world, 
where  England  never  pretended  to  any  territorial  authority.    The 

Bank  of  England,  established  in  1694,  has  been  always  trading  ai^d 

dealing,  in  e;cchanges  and  bullion  with  Hamburg,  Amsterdam,  and 

other  marls  of  Europe.     Numerous  other  corporations  have  been 
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created  in  England^  for  the  purpose  of  exetciding  power  over  mat- 
ters and  things  in  territories  wherein  the  power  of  England  has 
never  been  exerted.  The  whole  commercial  world  is  Ml  of  such 
corporations,  exercising  similar  powers,  beyond  the  territorial  juris- 
diction within  which  they  have  legal  existence. 

I  say,  then,  that  tfie  right,  secured  to  the  people  of  Pennsylvania, 
to  sue  in  any  other  state  in  the  name  of  a  corporation,  is  no  more 
clear  than  this  other  right  of  such  a  corporation  to  trade  in  any 
other  state ;  nor  even  so  clear:  it  is  a  farther  fetched  legal  presump- 
tion^ or.  a  much  greater  extent  of  national  courtesy  or  comity,  to 
suppose  a  foreign  corporation  actually  in  Court,  in  its  legal  existence, 
with  its  legal  attributes,  aiid  acting  in  its  own  name,  than  it  is  to  al- 
low an  ordinary  act  of  trade,  done  by  its  agent,  on  its  own  account, 
to  be  a  valid  transaction. 

Mr,  Webster  here  referred  to  an  opinion  of  this  Court  directly  bear- 
ing on  this  question.  It  was  the  case  of  the  Bank  of  the  United  States 
vs.  I)eveaux>  decided  in  1809.  The  bank  here  mentioned  was  the 
first  Bank  of  the  United  States,  which  had  not,  like  the  last,  express 
authority  given  in  its  charter,  to  sue  in  the  Courts  of  the  Unifed 
States.  It  sued,  therefore,  as  this  plaintiff  siies,  in  its  name  as  a 
corporation;  but  with  an  averment,  as  here,  that  its  members  were 
citizenf)  of  Pennsylvania,  the  action  being  brought  against  a  citizen 
of  Georgia.  The  only  question  was,  whether  the  plaintiflS  might 
not  exercise  their  constitutional  right  to  sue  in  the  Courts  of  the 
United  States,  although  they  appeared  in  the  name  of  their  Penn- 
sylvania corporation ;  and  the  Court  decided  that  they  might. 
<>  Substantially  and  essentially,"  ^aid  Chief  Justice  Marshall,  **  the 
parties  in  such  a  case,  where  the  members  of  the  corporation  are 
aliens,  or  citizens  of  a  different  state  from  the  opposite  party,'Come 
within  the  spirit  and  terms  of  ^e  jurisdiction  conferred  by  the  Con-^ 
stitution  on  the  national  tribunals."  "  That  corporations  composed 
Oi  citizens,  are  considered  by  the  legislature  as  citizens,  under  cer- 
tain circumstances,  is  to  be  strongly  inferred  from  the  registering 
acts.  It  never  could  be  intended  \hat  an  American  registered  v^ 
sel,  abandoned  to  an  insurance  coippauy  composed  of  citizeps,  shoiffd 
lose  her  character  as  an  American  vessel ;  and  yet  this  would  be  the 
consequence  of  declaring  that  the  members  of  the  corporation  were, 
to  every  intent  and  purpose,  out  of  view,  and  merged  in  the  corpo- 
ration." 

The  argument  here  is,  that  citizens  may  exercise  their  rights  of 
suing,  as  such  citizens,  in  the  name  of  their  corporation ;  because, 
in  such  a  name,  the  law  recognises  them  as  competent  to  engage  in 
transactions,  hold  property,  and  enjoy  rights  proper  for  them  as 
citizens. 

If  the  Court  agree  in  this  language  of  its  own  opinion  as  far  back 
as  the  year  1809,  it  must  be  admitted  that  the  rights  of  the  people 
of  Pennsylvania,  as  citizens  of  the  United  States,  are  not  merged  in 
the  act  or  incorporation  by  which  they  aie  associated,  and  under 
which  they  arQ  parties  to  this  suit.    If  there  ever  was  a  human 
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being  that  did  not  argue  to  the  obscure  from  the  more  obscure^  it 
was  certainly  the  late  Chief  Justice  of  the  United  States.  And 
what  was  his  argument  to  prove  that  thn  citizens  of  one  state*  may 
sue  in  another  by  a  corporate  name  ?  It  is,  as  I  have  said,  that  they 
may  sue  by  a  corporate  name,  because  they  can  do  acts  out  of  Court 
by  a  corporate  name ;  whilst,  directly  reversing  this  conclusion,  it  has 
been  held  in  this  case,  in  th.v  Court  below,  that,  whilst.a  corporation 
of  one  state  may  rightfully  sue  in  another  state,  it  cannot  do  any 
other  act  therein. 

In  this  view  of  the  case,  said  Mr.  Webster,  I  see  no  occasion  to 
invoke  the  law  of  comity  or  international  courtesy  to  our  aid.  Here 
our  case  stands,  independently  of  that  law,  on  American  ground,  as 
an  American  question. 

Now,  as  to  the  reason  of  the  case.  What  possible  difference  can 
it  make,  if  these  citizens  of  Pennsylvania  can  trade,  or  buy  and 
sell  bills,  in  Alabama,  whether  the  tradings  or  buying  and  selling, 
be  under  one  agency  or  another?  That  Poe  (the  agent  of  tfie 
United  States  Bank  at  Mobile)  could,  under  a  power  of  attorney 
from  a  citizen  of  Philadelphia,  buy  and  sell  bills  of  exchange  in 
Alabama,  will  not  be  denied.  If,  without  an  act  of  inqorporation, 
several  citizens  of  Philadelphia  should  form  an  association  to  buy 
and  sell.bills  of  exchange,  with  five  directors  or  managers  of  its  con- 
cerns, those  five  directors  may  send  as  many  agents  as  they  please^ 
into  other  states  to  buy  bills  Of  exchange,  &c.  Having  thus  formed' 
themselves  into  this  associated  company,*  and  appointed  agents  for 
the  purpose  of.  transacting  their  business,  if  they  should  go  one  step 
further,  and  obtain  a  charter  from  Pennsylvania,  that  their  meetings 
and  proceedings  may  be  more  regular,  and  the  acts  of  the  associa- 
tion more  methodical,  what  would  be  the  difference,  in  the  eye  of 
reason,  between  the  acts  of  the  members  of  such  a  corporation,  and 
the  acts  of  the  same  individuals,  associated  for  the  same  purposes, 
without  incorporation,  and  acting  by  common  agents,  correspond- 
ents, or  attorneys  !  The  officers  of  a  bank  are  but  tha^igents  of 
the  proprietors ;  and  their  purchases  and  sales  are  founded  upon 
their  property,  and  directed  by  their  wil},  in  the  same  manner  as  the 
acts  of  agents  of  unincorporated  associations  or  partnerships.  The 
Girard  Bank,  we  all  know,  was  never  incorporated  until  after  Mr. 
Girard's  death ;  yet  its  proprietor,  during  a  considerable  part  of  his 
life,  and  until  his  death,  acted  as  a  banker.  Could  he  not,  during 
his  life,  send  an  agent  into  Alabama,  and  there  purchase  bills  of 
exchange  ?  And  if  his  neighbours  over  the  way  chose  to  ask  for 
an  act  of  incorporation  from  the  state  of  Pennsylvania,  are  they 
thereby  less  entitled  to  the  privileges  common  to  all  other  citizens, 
than  Stephen  Girard  was  ? 

I  agree,  certainly,  generally,  that  a  state  law  cannot  operate  ex- 
territorially,  as  the  phrase  is;  But  it  is  a  rule  of  law  that  a  state 
authority  may  create  an  artificial  being,  giving  it  le^l  existence ; 
and  that  that  being,  thus  created,  mav  legally  sue  m  other  states 
than  that  by  which  it  is  created.    It  follows,  of  course^  as  a  eonfte^ 


556  SUPREME  COURT. 

[Bulk  ol  Aagwla  m.  Etrfe.] 

quencQ  of  the  right  of  suit  in  another  state^  that  it  may  obtain  judg- 
ment there.  If  it  obtain  judgment,  it  may  accept  satis&ction  ot 
that  judgment.  If  a  judgment  be  obtained  in  Alabama  by  ibt 
United  States  Bank,  would  not  an  acknowledgment  of  satis&ction  by 
an  agent  of  the  bank  be  a  satis&ction  of  the  decree  of  the  Court? 
How  is  the  fruit  of  a  suit  to  b^  gathered,  if  the  bank,  by  its  agent, 
cannot  do  this  act  ?  What  benefit  can  it  be  to  this  bank  to  be 
allowed  to  sue  in  Alabama, if  it  cannot  take  the  money  sued  for? 
But  it  is  said  by  the  Court  below,  that  it  cannot  recover  money  in 
Alabama,  because  it  cannot  do  an  act  there !  According  to  this  ar- 
gument, although  the  power  to  appeal  to  law,  and  the  power  to  re- 
cover judgment  exist,  yet  the  fructus  legis  is  all  dust  and  ashes. 

On  the  commercial  branch  of  this  question  (Mr.  Webster  conti- 
nued) he  would  say  but  little.  But  this  much  he  would  Miy :  The 
'  state  of  Alabama  cannot  make  any  commercial  regulation  for  her 
own  emolument  or  benefit,  such  as  should  create  any  difference  be- 
tween her  own  citizens  and  citizens  of  other  states.  He  did  not  say 
that  the  state  of  Alabama  may  not  make  corporations,  and  give  to 
them  privileges  which  she  does  not  give  to  her  citizens.  But  he  did 
say,  that  she  cannot  create  a  monopoly  to  the  prejudice  of  citizens 
of  other  states,  or  to  the  disparagement  or  prejudice  of  apy  com- 
mon commercial  rig^t.  Suppose  that  a  person  having  occasion  to 
purchase  bills  of  exchange  should  not  like  the  credit  of  bills  sold  by 
the  Bank  of  Alabama ;  or  suppose  (what  is  within  the  readi  of  pos- 
sibility) that  the  Bank  of  Alabama  should  fail ;  may  not  a  citizen 
buy  bills  elsewhere  ?  Or  is  it  supposed  that  the  state  of  Alabama 
can  give  such  a  preference  to  any  institution  of  her  own  in  the  buy- 
ing and  selling  of  exchange,  that  no  exchange  can  be  bought  and 
sold  within  her  limits,  but  hj  that  nistitution  ?  It  would  bo,  doubt- 
less, doing  the  state  great  injustice  to  suppose  that  she  could  enter- 
tain any  such  purpose. 

In  conclusion  of  the  argument  upon  this  point,  said  Mr.  Webster, 
I  mamtain  that  the  plaintiff  in  this  case  had  a  right  to  purchase 
this  bill  and  to  recover  judgment  upon  it  For  the  same  reason  that 
they  had  a  right  to  bring  this  suit,  they  had  the  right  to  do  the  act 
upon  which  the  suit  was  brought.    \ 

But  if  the  rights  of  the  plaintiffs,  under  this  constitutional  view  of 
the  case,  be  doubted,  then  what  has  been  called  the  comity  of  na- 
tions obliges  the  Court  to  sustain  the  plaintifis  in  this  cause. 

The  term  "  comity^  is  taken  from  the  civil  law.  Vattel  has  no 
distinct  chapter  upon  that  head.  But  the  doctrine  is  laid  down  by 
other  authorities  with  sufficient  distinctness,  and  in  effect  by  him. 
It  is,  in  general  terms,  that  there  are,  between  nations  at  peace  with 
one  another,  rights,  both  natural  and  individual,  resulting  from  the 
comity  or  courtesy  due  from  one  friendly  nation  to  another.  Among 
these,  is  the  right  to  sue  in  their  Courts  respectively  ;  the  right  to 
travel  in  each  other's  dominions ;  the  right  to  pursue  one's  vocation 
in  trade ;  the  right  to  do  all  things,  generally,  which  belong  to  the 
citizens  proper  of  each  country,  and  which'  ♦hoy  are  not  precluded 
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from  doing  by  some  positive  law  of  the  state.  Among  these  rights, 
one  of  the  cleaiest  is  the  right  of  a  citizen  of  one  nation  to  take 
away  his  property  from  the  territory  of  any  other  friendly  nation^ 
without  molestation  or  objection.  This  is'what  we  call  the  a)imty 
of  nations.  It  is  die  usage  of  nations,  and  has  become  a  pooiUye 
obligation  on  all  nations.  I  know,  said  Mr.  Webster^  that  it  is  but 
a  customary  or  voluntary  law ;  that  it  is  a  law  existing  by  the  com^ 
m6n  understanding  and  consent  of  nations,  and  not  established  for 
the  government  of  nations  by  any  common  superior.  For  this  Rea- 
son, every  nation,  to  a  certain  extent,  judges  for  itself  of  the  extent 
of  the  obligation  of  this  law,  and  puts  its  own  construction  upon  iU 
Every  other  nation,  hovever,  has  a  right  to  do  the  same ;  and  if^ 
therefore,  any  two  nations  differ  irreconcileably  In  their  construction, 
of  this  law,  there  is  no  resort  for  settling  that  difference  but  the  ulti* 
ma  ratio  regiun. 

The  right  of  a  foreigner  to  sue  in  the  Courts  of  any  country  may 
be  regulated  by  particular  laws  or  ordinances  of  that  country.  He 
may  be  required  to  give  security  for  the  costs  of  suit  in  any  case,  or 
not  to  leave  the  country  until  the  end  of  the  controversy.  He  may 
possibly  be  required  to  give  security  that  he  wil^  not  carry  his  pro- 
perty out  of  the  coun^  till  his  debts  are  paid.  But  if,  under  pre- 
tence of  such  regulation^  any  nation  shall  impose  unreasonable 
restrictions  or  penalties  on  the  citizens  of  any  other  nation,  the  power 
of  judging  that  matter  for  itself  lies  with  that  dther  nation.  Sup^ 
pose  that  the  government  of  the  United  States,  for  example,  shQiifld 
say  that  every  foreigner  should  pay  into  the  public  treasuiy  ten, 
twenty,  or  fifty  per  cent  of  any  amoimt  which  he  might  TeoQver  by 
suit  in  our  Courts  of  law;  would  such  a  regulation  be  Mrft>ctty  just 
and  right  ?  Or  would  not  the  practice  of  such  extortion  upon  the 
citizens  of  other  nations  be  a  just  ground  of  complaint,  and,  if  unre- 
dressed, a  ground  of  war,  much  more  sufficient  than  most  of  the 
causes  which  put  nations  in  arms  against  one  another  ?  What  is, 
in  fact,  now  the  question,  which  has  assumed  so  serious  an  a£n[>ect, 
between  the  governments  of  France  ai\d  Mexico  ?  One  of  the  lead«^ 
ing  causes  of  difference  between  the  two  countries,  so  far  aa  1  under^ 
stand  it,  is^not  that  the  Courts  of  Mexico  are  not  open  to  the  cttizena 
or  subjects  of  France,  but  that  the  Courts  do  not  ao  justice  between 
them  and  the  citizens  of  Mexico;  in  other  words,  that  French  sub- 
jects are  not  treated  in  Mexico  according  to  the  oomity  of  the  law 
of  nations.  [Mr.  Webster  said  he  did  not  speak  of  the  merits  ci 
this  quarrel :  into  that  he  did  not  enter ;  he  spoke  only  of  thingst 
alleged  between  the  parties.]  Look,  said  Mr.  Webster,  mto  Y^tteU 
and  you  will  find  that  this  very  right  to  carry  away  property i^  the; 
proceeds  of  trade  from  a  foreign  friendly  country,  by  exchange,  13  q; 
well  understood  and  positive  part  of  the  law  or  nations*  Suppose 
that  there  existed  no  treaties  between  the  United  States  and  France 
or  England  guarantying  these  rights  to  each  other^s  citizens :  those 
rights  would  yet  exist  by  tacit  consent  and  pernussion.  Suppose 
Ihis  government,  in  the  absence  of  treaties,  were  to  shut  its  Courts 
3a'2 
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^gaiijuit  the  citiaens  of  either  nation,  (to  do  so  would  be  only  a  vio- 
.Jation  of  the  comity^  of  nations,)  and  should  grant  them  no  redress 
upon  complaint  bemg  made :  it  miffht  unquestionably  be  groimd  of 
war  against  the  United  States  by  tnat  nation. 

There  are  in  London  several  incorporated  insurance  companies. 
Suppose  a  ship  insured  by  one  of  these  companies  should  be  wrecked 
in  the  'Chesapeake  bay.  Being  abandoned,  she  becomes  ^e  pro- 
perty of  the  corporation  by  which  she  was  insured.  I  demand 
whether  the  insurers  may  not  /M>me  and  take  this  property,  and 
bring  an  action  for  it,  if  necessary,  in  any  Court  in  this  country, 
state  or  federal?  They  may  recover  by  an  action  of  tort  against 
the  wrongdoer.  They  may, replevy  their  property,  if  necessary,  or 
sell  it ;  or  refit  it ;  or  siend  it  back.  Unquestionably,  if  any  country 
were  to  debar  the  citizens  of  Another  country  of  the  enjoyment  of 
these  common  rights  within  its  territorial  jurisdiction,  it  would  be 
cause  of  war.  I  do  not  mean  that  a  smgle  act  of  that  sort  would 
or  should  brin^  on  a  war ;  but  it  would  be  an  act  of  that*  nature,  so 
plain  and  manifest  a  violation  of  our  duty  under  the  law  of  nations, 
as  to  justify  war.  According  to  the  judgment  of  the  Court  below 
in  the  present  case,  however,  these  insurance  companies  would  be 
deprived  of  their  ri^tful  Temedy.  You  let  them  sue,  indeed ;  but 
that  is  all. 

Mr.  Webster  here  referred  to  a  case  tried  some  time  ago  in  the 
Circuit  Court  o£the  Massachuaetts  district,  in  which  he  was  counsel, 
in  which  a  vessel  insured  in  Boston  was  wrecked  in  Nova  Scotia, 
and  waa  abandoned  to  the  insurers.  The  insurance  office  sent  out 
ah  agent,  wha  did  that  which  the  awner  of  the  vessel  said  was  ai| 
aoceptahte  of  the  abandonment  On  the  question  whether  the 
ag^nt  of  the  Bostop.  office  accepted  the  abandonment,  (s&id  Mr, 
Webster,)  the  Court 'decided  the  case.  If  we  had  said  that  we  sent 
him  down,  indeed,  but  that  his  agency  ceased  when  he  got  to  the 
boundary  line  of  the  state,  and  he  cpuld  do  no  ael  when  he  got 
beyond  it,  and  the  Court  had  agreed  with  us,  we  might,  perfae^ 
hlkve  gamed  our  cnuse.  But  it  never  occurred  to  me,  nor  probably 
to  the 'Court,  that  the  agency  of  our  agent  terminated  fhe  ftnoment 
that  he  passed  the  limits  of  the  state. 

The  mw  of  comity  is  a  part  of  the  law  of  nations;  and  it  doea 
authorize  a  corporatioh  of  any  atote  ta  make  contracts  beycmd  the 
limits  of  that  state. 

How  does  u  state  contract  ?  How  manv  (ft  the  states  of  this 
Union  have  made  contracts  for  loans  in  England  ?  A  state  is  sove* 
reign,  in  a  certain  sense^  But  when  a  state  sues,  it  suea  aa  a  ocht^ 
poratioo.  When  it  enters  into  contracts  with  the  citizens  of  foreign 
nations,  it  does  so  in  its.  corporate  characterr  I  now  say,  that  it  ia 
the  adjudged  and  admitted  law  of  the  world,  that  corporatioiis  have 
the  •same  right  to  contract  and  to  sue  in  foreign  countries,  as  indi^ 
viduals  have.  By  the  law  of  nations,  individuals  of  other  countries 
are  allowed  in  this  country  to  contract  and  sue ;  and  we  i^ake  no 
distinction,  in  the  case  of  individuals,  between  the  ri^ht  to  sue  and 
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the  right  to  (Contract  Nor  can  any  such  distinction  be  sustained  in 
law  in  the  case  of  corporations.  Wherci  in  history,  in  the  books,  is 
any  law  or  dictum  to  be  found  f except  the  disputed  case  from  Virr 
ginia)  in  which  a  distinction  is  drawn  between  the  rights  of  indi- 
viduals and  of  corporations  to  contract  and  sue  in  foreign  countries 
in  regard  to  things,  generally,  free  and  open  to  everybody  ?  In  the 
whole  civilized  w<^ld,  at  home  and  abroad,  in  England,  Holland, 
and  other  countries  of  Europe,  the  equal  rights  of  corporations  and 
individuals,  in  this  respect,  have  been  undiq>uted  until  now,  and  in 
this  case ;  and  if  a  distinction  is  to  be  set  up  between  them  at  this 
day,  it  lies  with  the  counsel  on  the  other  side  to  produce  some  seni- 
blancd  of  ftuthorityor  show  of  reason  for  it. 

But  it  is  a];gued,  that  though  this  law  of  comity  exists  as  between 
independent  nations,  it  does  not  exist  between  the  states  of  .thk 
Union.  That  argument  appears  to  have  been  the  foundation  of  the 
judgmjBnt  in  the  Court  below. 

In  respect  to  this  law  of  comity,  it  is. said,  states  ore  not  nations; 
they  have  no  national  sovereignty ;  a  jK>rt  of  residuum  of  sovereijg;nty 
is  all  that  remains  to  them.  The  national  sovereigpty,  it  is  said,  is 
conforred  on  this  govemmem^and  part  of  the  munidpu  sovereignty. 
The  rest  of  the  municipal  sbvereignty  belongs  to  the  states.  Not- 
withfltanding  the  respect  which  I  entertain  for  the  learned  judge 
who  presidrajn^  that  Coiu^  I  cannot  fellow,  in  the  train  of  bis  argu- 
ment  I  can  make  no  diagram;  such  aft  this,  of  the  partition  of 
national  character  between  the  stale  and  the  general  governments. 
I  ciannQt  map,  it  out,and  sayso  ta  is  national,  imd  so  ^municipal; 
and. here  ictbe  exact  line  where  the  one  begins  and  the  other  ends. 
We  have  n  second  Laplace,  and  we  nevinr  shall  have,  with  his 
M6d|anique  Politique,  able  to  define  and  describe  the  orlHt  of  ^ich 
sphere  in  our  politieal  system  with  such  exact  mathematiipal  pre* 
cudon.  There  is  no  euch  thmg  a^^irratiging  these  governments  of 
ours  by  the  laws  of  gravitation,  so  Uiat.they  will  be  sure  to  go  on 
forever  without  impinging.  These  institutions  are  pr9urtical>  itdmi- 
rable,'  glorious,  blessed  creations.  Still  they  were,  when  created, 
experimental  institutions ;  and  if  the  convention  which  framed  Ae 
Constitution  of  the  United  States  had  set  down  04  it  certain  general 
definitions  of  power,  such  as  have  been  alleged  in  the  argument  of 
this  case,  and  stopped  there,  I  verily  believe  that  in  the  course  of 
the  fifty  years  which  have  since  elapsed,  tliis  government  wouW 
have  never  gone  into  operation. 

Suppose  Uiat  this  Constitution  had  said,  in  terms,  after  the  lan- 
guage of  the  Court  below — all  national  sovereignty  Aall  belong  to 
the  United  States ;  all  municipal  sovereignty  to  the  several  states. 
I  will  say,  that  however  clear,  however  distinct,  such  a  definition 
may  app^9ar  to  those  who  use  it,  the  employment  of  it  in  the  Con- 
stitution could  only  have  led  to  utter  confusion  and  uncertainty. .  1 
am  not  prepared  to  say  that  the  states  have  no  national  sovereignty. 
The  laws  of  some  of  the  states — Maryland  and  Virginia,  for  in- 
stance— provide  punishment  for  treason.    The  power  thus  exezciMd 
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is  certainly  not  municipal.  Virginia  has  a  law  of  alienage :  that  is, 
a  power  exercised  against  a  foreign  nation.  Does  not  the  question 
necessarily  arise,  when  a  power  is  exercised  concerning  an  alien 
enemy — enemy  to  whom  ?  The  law  of  escheat,  which  exists  in  all 
the  states,  is  also  the  exercise  of  a  great  sovereign  power. 

The  term  "  sovereignty"  does  not  occur  in  the  Constitution  at  all. 
The  Constitution  treats  states  as  states,  and  the  United  States  as  the 
JUnited  States ;  and  by  a  careful  enumeration  declares  all  the  powers 
that  are  granted  to  the  United  States,  and  all  the  rest  are  reserved 
-to  the  states^  If  we  pursue,  to  the  extreme  point^  the  powers 
granted,  and  the  powers  reserved,  the  powers  of  the  general  and 
state  governments  will  be  found,  it  is  to  be  feared,  impinging,  and 
in  conflict.  Our  hope  is,  that  the  prudence  and  patriotism  of  the 
states,  and  the  wisdom  of  this  government,  will  prevent  that  cata- 
strophe. For  myself,  I  will  pursue  the  advice  of  the  Court  in 
Deveaux's  case ;  I  will  avoid  nice  metaphysical  subtilties,  and  all 
useless  theories  j  I  will  keep  my  feet  put  of  the  traps  of  general  defi- 
nition ;  I  will  keep  my  feet  out  of  all  traps :  I  will  keep  to  things 
as  they  are,  and  go  no  further  to'  inquiite  what  they  might  be,  if 
they  were  not  what  they  are.  The  states  of  this  Union,  as  states, 
are  subject  to  all  the  voluntary  and  customary  law  of  unions. 
[Mr.  Webster  here  referred  to,  and  quoted  a  passage  from  Vattel, 
(page  61,)  which,  he  said,  clearly  showed  that  states  connected 
together  as  are  the  states  of  this  Union,  must  be  considered  aa  much 
component  parts  of  the  law  of  nations  as  any  others.^ 

If,  for  the  decision  of  any  question,  the  proper  rule  iz  to  be  found 
in  the  law  of  nations,  that  law  adheres  to  the  subject.  It  follows 
the  subject  through,  no  matter  into  what  place,  high  or  low.  You 
cannot  escape  the  |aw  of  nations  in  a  case  where  it  is  applicable. 
The  air  of  every  judicature  is  full  of  it.  It  pervades  the  Courts  of 
law  of  th^  highest  character,  and  the  Court  of  pie  poudre ;  ay,  even 
the  constable's  Court.  It  is  part  of  the  universal  law.  It  may 
share  the  glorious  eulogy  pronounced  by  Jlooke?  upon  law  itself: 
that  there  is  nothing  so  high  as  to  be  beyond  the  reach  of  its  power, 
nothidtg-so  low  as  to  be  beneath  its  care.  If  any  question  be  within 
the  influence  of  the  law  of  nations,  the  law  of  nations  is  there.  If 
the  law  of  comity  does  not  exist  between  the  states  of  this  Union, 
how  can  it  exist  between  a  state  and  the  subjects  of  any  foreign 
sovereignty? 

Upon  all  the  consideration  that  I  have  given  to  the  ease,  the  con- 
clusion seems  to  me  inevitable,  that/if  Sie  law  of  comity  do  not 
exist  between  the  states  of  this  Union,  it  cannot  exist  between  the 
states  individually  and  foreign  powers.  It  is  true  a  state  cannot 
make  a  treaty;  she  cannot  be  a  party  to  a  new  chapter  on  the  law 
of  nations :  but  the  law  which  prevails  among  nations — the  custom- 
ary rule  of  judicature^  recognised  by  all  nations— binds  her  in  all 
her  Courts.  * 

I  have  heard  no  answer  to  another  ai^ument  If  a  contract  be 
made  in  New  York,  with  the  expectation  that  it  i&  to  be  there  etef^ 
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cuted,  and  suit  is  brought  upon  it  in  Alabama,  it  is  to  be  decided 
by  the  law  of  the  state  in  which  the  contract  was  made.  In  a  case 
now  before  this  Court,  there  has  been  a  decision  by  the  Coiurt  of 
Alabama,  in  which  that  Court  has  undertaken  to  learn  the  Uiw  of 
the  state  of  New  York,  and  administer  it  in  Alabama.  Why  take 
notice  in  Alabama  of  the  law  of  New  York.'?  Because,  simply, 
tfiere  are  cases  in  which  the  Courts  in  Alabama  feel  it  to  be  their 
duty  to  administer  that  law,  and  to  enforce  rights  accordingly. 
That,  said  Mr.  Webster,  is  the  Tery  point  for  which  we  contend, 
viz. :  the  Court  in  Alabama  should  have  given  effect  to  rights  exer- 
cised m  that  state  by  the  plaintiff  in  the  present  cause^  under  the 
authority  of  Pennsylvania,  without  prejudice  to  the  state  of  Ala- 
bama. 

After  all  that  has  been  said  in  argument  about  corpdrations,  they 
are  but  forms  of  special  partnership,  in  solne  of  which  the  partners 
are  severally  liable.  The  whole  end  and  aim  of  most  of  mem,  as 
with  us,  is  to  concentrate  the  means  of  small  capitalists  ina  form 
in  which  they  can  be  used  to  advantage. 

In  the  eastern  states,  manufactures,  too  extensive  for  individual 
capital,  ard  carried  on  in  this  way.  A  large  quantity  of  goods  is 
manufactured  and  sold  to  the  south,  out  of  cotton'  bought  in  the 
south,  to  the  amount  of  many  millions  in  every  year.  Upon  the 
princij^le  of  the  decision  in  the  Court  below,  the  manufactiurers  of 
the  goods  and  ihe  growers  of  the  cotton  would  be  equally  precluded 
from  recovering  their  dues.  What  will  bur  fellow-citizens  of  the 
south  say  to  this?  If,  after  we  have  got  their  cotton,  they  cannot 
get  their  money  for  it,  they  will  be  in  no  great  love,  I  think,  with 
uiese  new  doctrines,  about  the  comity  of  states  and  nations. 

Agam,  look  at  the  question  as  it  regards  tl^e  insurance  offices. 
How  are  all  marine  insurances,  fire  insurances,  and  life  insurances, 
effected  in  this  country,  but  by  the  agency  of  companies  incorporated 
by  the  several  states  ?  And  the  insurances  maa^  by  these  compa- 
mes  beyond  the  limits  of  their  particular  states, -are  they  all  void  ? 
I  suppose  that  the  insurances  against  fire,  effected  for  companies  at 
Haraord,  in  Connecticut  alone,  by  agents  all  over  the  northern 
8tates,'may  amount  to  an  aggregate  of  some  millions  of  dollars.  I 
remember  a  case  occurring  in  New  Hampshire,  of  a  suit  against 
one  of  those  companies  for  the  amount  of  an  insurance,  in  which  a 
recovery  was  had  against  the  company ;  and  nothing  was  said,  nor 
probably  thought,  of  such  a  contract  of  insurance  being  illegal^  on 
the  ground  that  a  corporation  of  Connecticut  could  not  do  an  act  or 
mkke  a  contract  in  New  Hampshire.  Arc  those  insurances  all  to 
be  held  void,  upon  the  principle  of  the  decision  from  Alabama  ? 

And  as  to  notes  issued  by  banks:  if  one  in  Alabama  hold  the 
notes  of  a  bank  incorporated  by  Pennsylvania,  are  they  void  ?  If 
on$i  be  robbed  there  of  such  notes,  is  it  no  theft?  If  one  counter- 
feits those  notes  there,  is  it  no  crime?  Are  aU  such  notes  mere 
nullities,  when  out  of  the  state  where  issued  ? 

Reference  has  been  made  to  the  statute-books  to  show  cases  in 
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which  the  states  have  forbidden  foreign  insurance  companies  from 
making  insurances  within  their  limits.  But  na  such  prohibition  has 
been  shown  against  insurances  by  citizens  of,  or  companies  created 
in,  the  different  states.  Is  not  this  an  exact  case  for  the  application 
of  the  rule  exceptio  probat  regulam  ?  The  feet  of  such  prohibitory 
legislation  shows  that  citizens  of  other  states  have,  and  that  citizens 
offoreign  powers  had,  before  they  were  excluded  by  law,  the  right 
to  make  insurances  in  any  and  every  one  of  the  stgites. 
;,  Mr.  Webster  next  called  the  attention  of  the  Coult  to  the  deposite 
law^assed  by  Congress  on  the  23d  of  June,  1836.  It  was,  said  he, 
one  of  the  conditions  upon  which^  under  that  act,  any  state  bank 
should  become  a  depository  of  the  public  money,  that  it  should  enter 
into  obligations  "  to  render  to  the  government  all  the  duties  and 
services  heretofore  required  by  law  to  be  performed  by  the  late 
Bank  of  the  United  States,  and  its  several  branch^  or  offices;"  that 
is,  to  remit  money  to  any  part  of  the  United  States,  transfer  it  from 
one  state  to  another,  &c.  But  that  act  required,  also,  something 
more:  and  it  shows  how  little  versed  we  in  Congress  were  (and,  I 
take  to  myself  ipy  full  share  of  the  shame)  in  the  legal  obstacles  to 
the  doing  of  dels  in  one  state  by  corporations  of  other  states.  The 
first  section  of  that  act.provides,  that  "  in  those  states,  territories,  or 
districts;,,  in  which  there  are  no  banks,"  &c.,  the  Secretary  of  the 
Treasury  <<may  make  arrangement  with  a  bank  or  banks  in  some 
other  state,  territory,  or  district,  to  establish  an  agency  or  agencies 
in  the  states,  territories,  or  districts,  so  destitute  of  banks,  as  banks 
of  deposite,"  &c.  "Here  is  an  express  recognition  by  Congress  of 
the  power  of  a  state  bank,  to  create  an. agent  for  the  purpose  of 
deahng  as  a  batik  in  another  state  or  territory. 

It  has  been  sa,id,  that  as  there  is  no  law  of  comity  under  the  law 
.of  nations  between  the  states,  it  remains  for  the  legislatures  of  the 
.  several  states  to  adopt,  in  their  conduct  towards  each  other,  as  much 
of  the  principle  of  comity  as  they  please.  Here,  then,  there  is  to  be 
negotiation  between  the  states,  to  determine  how  far  they  will  ob- 
serve this  law  of  comity.  They  are  thus  required  to  do  precisely 
what  they  cannot  do.  States  cannot  make  treaties  nor  compacts. 
A  state  cannot  n^otiate.  It  cannot  even  hold  an  Indian  talk! 
And  now  I  would  ask  how  it  happens,  at  this  time  of  the  day,  that 
this  Court  shall  be  called  upon  to  make  a  decision  contrary  to  the 
spirit  of  the  Constitution,  and  against  the  whole  course  of  decisions 
in  this  country  i^nd  in  Europe,'and  the  undisputed  preu^tice  under 
this  government  for  fifty  years,  overturning  the  law  of  comity,  and 
leaving  it  to  the  state^i,  each  to  establish  a  comity  for  itself? 

Mr.  Wrtster  here  took  leaVe  of  the  question  oi  the  power  of  a  cor- 
poration created  by  one  of  the  $tates  to  make  contracts  in  another. 

I  now  proceed,  said  Mr.  Webster,  to  consider  whether  there 
be-  any  thmg  in  ^e  law  or  constitution  of  the  state  of  Alabama, 
which  ^vents  the  agent  of  the  United  States  Bank,,  in  that  state, 
from  jnaking  suqh  a  contract  as  that  which  is  the  foundation  of  this 
suit 
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It  is  said  that  the  buying  of  a  bill  of  exchange  bv  such  agent  is 
contrary  to  the  policy  of  the  state  of  Alabama ;  and  this  iis  inferred 
from  the  law  establishing  the  Bank  of  Alabama;  that  bahk  being 
authorized  to  deal  in  bills  of  exchange,  and  the  constitution  of  the 
state  authorizing  the  establishment  of  no  other  than  one  bairis  in  the 
state. 

This,  said  Mr.  Webster,  is  a  violent  inference^ 

How  does  the  buying  or  selling  bills  of  exchange  in  Alabama^  by 
another  purchaser  than  the  Bank  of  Alabama,  infringe  her  policy?- 
Because,  it  is  said,  it  diminishes  the  profits  which  she  deriveis  from 
the  dealings  of  the  bank,  t'fofit  is  her  ];)olicy,  it  is  argued ;  gain, 
her  end.  Is  it  against  her  policy  for  Mr.  Biddle  to  buy  bills,  because 
his  bank  is  incorporated ;  and  not  against  her  policy  for  Mr.  Girard 
to  buy  bills,  because  his  is  not  incorporated  ?  Or,  how  tax  does  she 
carry  this  policy  imputed  to  her  ?  Is  no  one  to  be  allowed  to  buy 
or  sell  bills  of  exchange  in  Alabama  but  a  bank  of  her  own,  which 
may  or  may  not  be  in  credit,  and  may  or  may  not  be  solvent  ?  It . 
would  be  strange,  indeed,  were  any  state  in  this  Union  to  adopt 
such  a  policy  as  this.  But,  if  the  argument  founded  on  this  inferred 
policy  of  Alabama  amounts  to  any  diing,  it  proves,  not  that  incor- 
porated citizens  of  other  states  cannot  buy  or  sell  bills  there,  but 
that  it  is  the  policy  of  Al;ibamata  prevent  other  citizens -from  buy- 
ing bills  at  ail  in  Alabama. 

I  think,  said  Mr.  Webster,  that  there  is  no  just  foundation  for  the 
inference  of  any  such  policy  on  the  part  of  the  state  of  Alabama.* 
By  referring  to  Aikins^  Digest  of  the  laws  of  that  state,  it  will  be 
found  that  she  has  carcied  her  policy  a  little  farther  than  merely  the 
establishing  of  a  bank.  Her  public  officers  are  authorized  to  receive 
the  notes  of  banks  of  other  states  in  payment  of  dues  to  her;  and 
she  has  enacted  laws  to  ptmish  the  forgery  of  notes  of  other  banks. 
Now,  taking  their  acts  together,  consideritig  them  as  a  whole,  the 
inference  which  has  been  drawn  from  her  e8tal)lidunent  of  a  State 
Bank  under  her  constitution  is  certainly  not  sustained. 

To  consider  this  argument,  however,  more  closely :  it  is  assumed 
by  it,  first,  that  the  state  meant,  by  her  legislation,  to  takjB  to  herself 
aU  the  profita  of  banking  within  her  territorial  limits;  and,  secondly, 
that  the  act  of  buying  and  selling  a  bill  of  exchanc^e  belongs  to 
banking. 

The  profits  of  banking  are  derived  more  froin  circulation  than 
from  exchange.    If  the  state  meant,  tlirough  her  bank  policy,  to 
take  all  the  profits  of  banking,  why  has  she  not  taken  all  the  profits' 
of  circulation  ?    Not  only  has  she  done  no  such  thing,  but  she  pro- 
tects the  circulation  of  notes  of  banks  of  other  states. 

Mr.  Webster  bep;ged  now  to  ask  the  particular  attention  of  the 
Court  to  this  question :  What  is  banking  ? 

Alabama,  in  reference  to  banking,  has  done  nothing  but  establish*^ 
ed  a  bank,  and  given  it  the  usual  banking  powers.  And  wh^n  the 
learned  counsel  on  the  other  «ide  q[>eak'of  banking,  what  (|o  they 
mean  by  it?    A  bank  deals  in  exchanges ;  and  it  buys  or  buUds 
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bbuees.*  also ;  so  do  individuals.  If  there  be  any  thing  peculiar  in 
Ihese  acts  by  a  bank,  it  must  be  not  in  the  nature  of  the  acts  indivi- 
Avad\%  but  in  the  agg^regate  of  the  whole.  What  constitutes  back- 
ing, musi  be  something  {peculiar.  There  ar^  v^ous  acts  of  le^ 
latidh,  by  different  states  in  this  country,  for  granting  or  preventing 
the  exercise  o^  banking  privileges.  But  had  any  law  ever  been 
passed  to  authorize  or  to  prevent  the  buying  by  an  individual  of  a 
pill  of  exchange?  No  pne  lias  ever  heard  of  such  a  thing.  The 
iawslo  restrain  banking  have  all  been  directed  to  one  end ;  that  is, 
to  repress  the  unauthorized  circulation  of  paper  money.  There  are 
vaiious  other  functions  performed  by  banks ;  but,  in  duscharging  all 
thSse,  they  only  do  what  unincorporated  individuals  do. 

What  is  that,  then,  without  which  any  institution  is  not  a  bank, 
and  with  which  it  is  a  bank  ?  It  is  a  power  to  issue  promissory 
notes  with  a  view  to  their  circulation  as  money. 

Our  ideas  of  banking  have  been  derived  principally  from  the  act 
constituting  the  first  Bank  of  the  United  States,  and  die  idea  of  that 
bank  was  borrowed  from  the  Bank  of  England.  To  ascertain  ihe 
character  and  peculiar  functions  of  the  Bank  of  England,  Mr.  Web- 
ster had  referred,  and  referred  the  Court,  to  various  authorities :  to 
M'CuIloch's  Commercial  Dictionary ;  to  Smollett's  contmuation  of 
Hume's  England ;  to  Godfrey's  History  of  the  Bank  of  England, 
in  Lord  Somers'  Tracts,  11th  volume,  1st  article;  to  Anderson's 
History  of  Commerce,  &c 

The  project  of  the  Bank  of  England  was  conceived,  Mr.  Webster 
said,  by*Mr.  Paterson,  a  Scotch  gentleman,  who  had  travelled  much 
abroad,  and  had  seen  somewhere  (he  believed  in  Lombardy)  a 
small  bank  which  issued  tickets  or  promises  of  payment  of  money, 
l^m  this  he  took  the  idea  of  a  bank  of  circulation.  That  was  in 
1694.  '  At  that  time  neither  inland  bills  nor  promissbry  notes  were 
negotiable  or  transferable,  so  as  to  enable  the  holder  to  bring  suit 
thereou/in  his  own  name.  There  was  no  negotiable  paper  except 
foreign  bills  of  exchange.  Mr.  Paterson's  conception  was  that  the 
notes  of  the  Bank  of  England  should  be  negotiable  toties  <][uoties,  or 
transferable  from  hand  to  hand,  payable  at  the  bank  m  specie, 
either  on  demand  or  at  very  short  sight  This  conception  had  com- 
plete success,  because  there  was  then  no  other  inland  paper,  eitfier 
bills  or  not^,  which  were  negotiable.  The  whole  field  was  occupied 
by  Bank  of  England  notes.  In  1698  inland  bills  were  made  nego- 
tiable by  act  of  Parliament ;  and  in  the  fourth  year  of  Queen  Aime's 
reign  promissory  notes  were  made  negotiable.  Of  ^course  after  this 
everybody  might  issue  promissory  notes,  and  where  they  had  cr^t 
enough  they  might  circulate  as  money.  There  is  not  mudi  of 
novelty  in  the  inventions  of  mankind.  Under  this  state  of  things, 
that  took  place  in  England  which  we  have  seen  so  often  take  place 
among  us,  and  which  we  have  put  to  the  account  of  modem  con- 
trivance. Large  companies  were  formed^  witfi  heavy  amounts  of 
capital,  for  purposes  not  professedly  banking ;  one,  esp^ciaUy,  to 
^arry  oa  the  mming  business  on  a  large  scale.    These  conqpanies 
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issued  promissoiy  notes,  payable  <m  demand;  and  these  notes 
readily  got  into  curculation  as  cash,  to  the  prejudice  of  die  circulation 
oi  the  Bank  of  Eogland.  Bot  Parliament  being  at  this  time  in 
great  want  of  ready  money  for  the  expenditures  of  the  war  on  the 
Continent,  the  banJc  (nra^osed  to  double  its  capital,  and  to  land  this 
new  half  of  it  to  government  if  government  would,  secure  to.  the 
bank  an  exclusive  cireulation  of  its  notes.  The  statute  of  the  sixth 
of  Anne,  chapter  88,  was  accordingly  passed;  which  recites  that 
oAer  persons  and  divers  corporations  have  presumed  to  borrow 
money,  and  to  deal  as  a  bank,  contrary  to  former  acts ;  and  there- 
upon it  is  enacted,  that  <<  no  corporation,  or  more  than  six  peftK>ns 
in  partnership,  shall  borrow,  owe,  or  take  tip  any  money  on  their 
bills  and  notes,  payable  at  demjmd,  or  at  less  than  six  months  from 
the  borrowing.'^  This  provision  haa  been  often  re-enacted,  and 
constitutes  the  banking  privilege  of  the  Bank  of  England.  Compe- 
tition was  not  feared  from  the  ciieulation  of  imlividual  notes. 
Hence  individuals  or  partnerships  of  not  more  tbnn  six  persons  have 
been  at  liberty  to  issue  small  notes,  payable  on  demand;  in  other 
words,  notes  for  circulation;  And  we  know  that  in  the  country 
such  notes  have  extensivdy  circulated ;  but  private  bankers  in  Lon- 
don, in  tho  neighbourhood  of  the  bank,  though  it  was  lawful,  have 
not  found  it  useful  to  issue  their  own  notes.  So  that  the. banking 
privilege  of  the  Pank  of  England  consisted  simply  in  the  privilege 
of  issuing  notes  for  circulation,  while  that  privilege  is  forbidden,  by 
law,  to  aU  other  corporations,  and  all  large  partnerships  and  asso- 
ciations. 

This  privilege  was  restrained,  in  1826,  so  as  not  to  prohibit  bank- 
ing companies,  except  within  the  distance  of  sixty-five  miles  of  Lon- 
don ;  and,  at  the  same  time,  notes  orthe  bank  were  niade  a  tender 
in  pajrment  of  all  debts,'except  by  the  bank  itself.  This  provision 
may  be  considered  as  a  new  privilege ;  but  it  does  not  belong  to  the 
original  and  essential  idea  ofbanking,  Mr.  M'CuUoch  remarks,  and 
Oruly,  that  all  that  government  has  properly  to  do  with  banks  is 
only  so  fkr  as  they  are  bai^s  of  issue.  UpNon  the  same  principle 
the  bainks  of  other  countries  of  Europe  are  incorporated,  with  the 
privilege  to  issue  and  circulate  notes  as  their  distmctive  character. 
Here  Mr.  Webster  explained  the  character  of  the  banks  of  Prance, 
Belgium,  kc 

Now,  how  is  it  in  our  own  country?  When  pur  state  legislatures 
.  have  undertaken  to  restrain  banking,  the  great  end  in  view  has  l^en 
to  prevent  the  circulation  of  notes.  Mr.  Webstcfr  here  referred  to 
the  statute  books  of  Masisachusetts,  Maine,  Rhode  Island,  and  New 
Hampshire,  for  restraining  unauthorized  companies  from  issuing 
notes  of  circulation.  He  then  turned  to  the  statute  of  Ohio,  imposing 
a  punishment  for  unauthorized  banking.  Her  law  defines,  in  the 
first  place,  fwhat  constitutes  a  bank,  viz.  the  issuing  of  notes  which 
pass  by  delivery,  and  intended  for  circulation  as  cash.  That,  said 
Mr,  Webster,  is  the  true  definition  of  a  bank,  as  we  understand  it, 
in  this  country.    Mr.  Webster  referred  also  to  the  laws  of  other 
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States,  Maryland,  New  Jersey,  Missouri,  Pennsylvania,  Delaware, 
North  Carolina,  South  Carolina,  Virginia,  Georgia,  all  to  the  same 
effect.  The  law  of  the  state  of  Alabama  herself,  said  he,  is  much 
more  important,  in  this  view'  of  the  case,  than  that  of  any  other 
state.  The  constitution  of  the  state  of  Alabama  was  estabU^ed  in 
1819;  the  law  creating  the  bank  of  Alabama  was  passed  in  1823. 
The  constitution  and  this  law  are  all  the  authorities  fron^  which  the 
inference  has  been  drawn  of  the  policy  of  the  state  of  Alabama. 
Did  she  suppose  that  by  this  law  she  was  establishing  such  a  mono- 
poly of  the  purchase  of  bills  of  exchange  as  has  been  contended  for 
m  tfiis  case  ?  Certainly  not.  For,  by  a  law  passed  afterwards,  she 
restrained  the  circulation  of  unauthorized  bank  notes ;  that  is,  notes 
npt  issued  by  some  authorized  banks.  But  did  she  also  restrain 
dealings  in  exchange  ?  She  did  no  such  thing.  Nor  is  there  any 
thing,  either  in  the  constitution  or  the  laws  of  the  state  of  Alabama, 
which  shows  that  by  banking  she  ever  meant  more  than  the  circu* 
lation  of  bills  as  currency.  There  is  nothing  therefore  in  any  law  or 
any  policy  df  Alabama,  against  the  pirrchase  of  bills  of  exchange  by 
others  as  well  a3  by  the  Bank  of  Alabama.  She  has  prchibitwi  by 
law  other  transactions  which  are  clearly  banking  transacions;  but 
she  has  not  touched  this.  If  even  her  banking  policy  includes  as 
well  buying  exchange  as  circulation^  and  she  guards  against  compe- 
tition in  ttie  one,  and  leaves  the  ether  open,  who  can  say,  in  the 
face  of  such  evidence,  that  it  is  her  policy  to  guard  against  what  she 
leaves  free  and  unrestrained  ? 

Is  there  any  thing  in  the  cbnstitution,  or  any  ground  in  the  legis- 
lation of  Alabama,  to  sustain  the  allegation  which  has  been  made 
of  her  policy?  If  not,  is  the  existence  of  such  a  policy  to  be  esta- 
blished here  by  construction,  and  that  construction  far-fetched  ?  ^ 

Mr*  Webster  here  rested  his  argument  on  this  case,  which,  he 
said,  had  been  discussed  by  others  so  ably  as  not  to  justify  his  occu- 
pying the  time  of  the  Court  by  going  further  into  it 

The  learned  counsel  on  the  other  side  had,  in  the  course  Of  his 
argument  of  yesterday,  alluded  to  the  newspapers,  which,  he  said, 
had  treated  the  decision  of  the  Court  below  scornfully.  Mr.  Web- 
ster said  he  was  sorry  to  hear  it  j  for  the  learned  judge  had  acted,  in 
his  decision,  he  had  no  doubt,  under  a  high  sense,  of  duty.  I  have 
been  told,  said  Mr.  Webster,  but  I  have  not  seen  it,  that  a  press  in 
this  city,  since  this  case  has  been  under  consideration  in  this  Court, 
has  undertaken  to  speak,  in  a  tone  something  approaching  to  that 
of  command,  of  the  decision  upon  it  to  be  expected  from  this  Court. 
Such  conduct  is  certainly  greatly  discreditable  to  the  character  of  the 
country,  as  well  as  disrespectful  and  injurious  to  the  Court. 

A  learned  gentleman  on  the.  other  side  said,  the  other  day,  that 
he  thought  he  might  regard  himself,  in  this  cause,  as  having  the 
country  for  his  client  H^  only  meant,  doubtless,  to  express  a  strong 
opinion  that  the  interest  of  the  country  required  the  case  to  be  de- 
cided in  his  favour.  I  agree  with  the  learned  gentleman,*  and  I  go 
indeed  far  beyond  him,  in  my  estimate  of  the  importance  of  this  case 
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to  the  countnr.  Hedidnottakepainstodiow  theexteiUof  tbeeyil 
which  would  resuk  firom  undoing  the  vast  number  of  contracts 
which  would  be  affected  by  the  affirmation  here  of  the  judgment 
rendered  in  the  Court  below,  because  his  object  did  not  require  that: 
his  object  was  to  diminish  the  prospect  of  mischief,  not  to  enlarge  it 
For  myself,  I  see  neither  limit  nor  end  to  the  calamitous  conse- 
quences of  such  a  decision.  I  do  not  know  where  it  would  not 
reach,  what  interests  it  would  not  disturb,  or  how  any  part  of  the 
commercial  system  of  the  country  would  be  free  from  its  influences, 
direct  or  remote.  And  for  what  end  is  all  this  to  be  done  ?  What 
practical  evil  calls  for  so  l^arsh,  not  to  say  so  rash  a  remedy?  And 
whv  now,  when  existing  systems  and  established  opinions,  when 
both  the  law  and  public  sentiment  have  concurred  in  what  has  been 
found  practically  so  safe  and  so  uiseful ;  why  now,  and  why  here 
seek  to  introduce  new  and  portentous  doctrines  ?  If  I  were  called 
upon  to  .'ay  what  has  struck  me  as^most  remarkable  and  Wonderful 
in  this  whole  case,  I  would,  instead  of  indcdging  in  expletives,  ex- 
aggerations, or  exclamations,  put  it  down  as  the  mostextraordmary 
circumstance,  that  now,  within  a  short  month  of  the  expiration  of 
the  first  huLf  century  of  our  existence  under  this  Constitution,  such 
a  question  should  have  been  made ;  that  now,  for  the  first  time,  ajad 
here,  for  the  last  place  on  earth,  such  doctrines  as  have  been  heard 
in  its  support  should  be  brought  forward.  With  all  the  respect 
which  I  really  entertain  for  the  Cpurt  below,  and  for  the  arguments 
which  have  been  delivered  here  on  the  same  side,  I  must  say  that, 
in  my  judgment,  the  decision  now  under  revision  by  this  Court  is, 
in  its  principle,  anti-commercial  and  anti-social,  new  and  unheard 
of  in  our  system;  and  calculated  to  break  up  the  harmony  which 
has  so  long  prevailed  among  the  states  and  people  of  this  Union; 

It  is  not,  however,  for  the  learned  gentleman,  nor  for  myself,  to 
say  here  that  we  speak  for  the  country.  We  advance  our  sentiments 
and  our  arguments,  but  they  are  witnout  authority.  But  it  is  for 
you,  Mr.  Chief  Justice  and  judges,  on^this,  as  on  other  occasions  of 
high  importance,  to  speak  and  to  decide  for  the  country.  The 
guardianship  of  her  commercial  interests;  the  preservation  of  the 
harmonious  intercourse  of  all  her  citizens;  the  fulfilling,  in  this 
respect,  of  the  great  object  of  the  Constitution,  are  in  your  hands ; 
and  I  am  not  to  doubt  that  the  trust  will  be  so  performed  as  to  sus- 
tain at  once  high  national  objects  and  the  character  of  this  tribunal. 

0 

Mr.  Ingersoll,  for  iae  defendant,  said  that  although  distinct  con- 
siderations of  universal,  of  international,  and  of  municipal,  law  are 
involved  in  this  case,  he  ^hould  not  attempt  to  discriminate,  but 
submit  them  altogether.  The  judgment  of  the  Circuit  Court  is 
against  the  plaintiff's  right  of  action.  For  that  judgment  two  dis- 
tinct reasons  are  given,  viz. :  1.  That  the  law  of  Alabama  excludes 
banking  in  that  state  except  as  prescribed  by  its  peculiar  provisions; 
and,  2.  That  besides  that  local  law,  the  universal  law  excludes  cor- 
poration* not  authorised  by  the  legislative  power  of  such  states  as 
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did  not  charter  them.  The  first  reason  is  enough  to  support  the 
judgment,  without  regard  to  the  second,  with  which  this  Court  is 
not  bound  to  cpncem  itself.  The  corporation  qu^tion,  therefore,  is 
not  necessarily  in  issue.  It  matters  not  what  the  rule  of  general 
jurisprudence  may  be  as  to  corporations  attempting  extra-territorial 
transactions,  if  the  law  of  Alabama  be  that  banking  is  prohibited  in 
that  state,  whether  by  corporations  or  individuals.  The  banking 
question  rules  the  case  by  the  banking  interdict,  without  reference 
to  the  corporation  question,  on  which  the  opposite  argument  has 
spent  itself  in  political  denunciation.  Alabama  has  a  sovereign 
right  to  make  banking  an  affair  of  state;  and  an  unbroken  series 
of  the  uniform  jud^ents  of  the  Supreme  Court  of  the  United  States 
ajprms  not  only  that  state  right,  but  the  obligation  of  this  Court  to 
conform  to  it.  Mr.  IngersoU  then  read  the  article^  of  the  constitu- 
tion of  Alabama  concerning  bankss,  and  an  act  of  the  assembly  of 
that  state  in  1836,  by  which  the  profits  of  banks  are  declared  to  be 
the  resource  substituted  for  all  other  taxation  of  the  state  revenue ; 
and  several  passages  of  the  case  of  the  state  of  Alabama  t;^.  Steb- 
bins  et  al.,  Stewart's  Alabama  Reports,  vol.  L  299 ;  which  he  urged 
as  conclusive  of  the  controversy.  The  constitution,  legislation,  and 
adjudication  of  a  sovereign  state  aU  unite  in  declaring  that  even  its 
own  citizens  shall  not  deal  in  banking,  but  agreeably  to  its  peculiar 
laws.  The  plaintiff  bank  had  not  in  any  respect  conformed  to  those 
laws.  Consequently  it  cannot  bank  in  Alabama,  nor  recover  there 
on  a  banking  transaction  there.  The  second  reason  of  the  Circuit 
Court  that  corporations  haVe.no  extra-territorial  power  may  be 
erroneous,  and  yet  the  plaintiff  bank  must  faU  for  the  first  reason ; 
not  because  it  is  a  corporation,  but  because  it  is  a  bank,  no  matter 
where  or  whether  incorporated,  or  partnership,  br  individual,  or 
oven  inhabitant  and  citizen  of  Alabama.  It  is  enough  that  it 
attempted  banking  <5ontrary  to  the  local  and  peculiar  law  of  Ala- 
bama. That  settles'  the  question,  without  involving  it  with  corpo- 
ration law.  The  Bank  of  the  United  States  vs.  Deveaux,  5  Cranch, 
61,  falls  under  this  principle  too,  because  no  citizens,  including  those 
of  Alabama,  can  bank  there  contrary  to  its  laws. 

No  comity  interferes  with  this  unquestionable  principle.  It  is 
the  indisputable  basis  of  uuiverdal  law,  that  laws  have  no  force 
beyond  th^'  territories  of  those  who  make  them.  This  is  one  of  the 
few  principles  of  universal  jurisprudence  universally  acknowledged. 
United  States  vs.  Bevans,  3  Wheaton,  386.  3  Dallas,  370,  note, 
Hubeirus.  Laussat's  Fon^anque,  boo]p4,  chap.  i.  section  6,  658, 
(444.)  2  Kent's  Commentaries,  3d  edition,  part  5,  lecture  39,.  457. 
Story's  Conflict  of  Laws,  sec.  23,  p.  24.  Henry  on  Foreign  Law, 
p.  I.-  United  States  vs.  Owens,  2  Peters,  540.  Bank  vs.  Donelly, 
8  Peters,-372,    Rhode  Island  vs.  Massachusetts,  1  ■  Peters,  736. 

It  would  be  superfluous  to  nmltiply  authorities  for  this  indubita- 
ble position.  In  the  case  last  cited,  from  12  Peters,  740,  this 
Court  carries  it  so  far  as  to  declare,  and  with  perfect  propriety,  that 
an^ct  of  Parliament  during  the  colohial  condition  of  this  country 
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was  not  biiuUiig  here.  The  only  force  aUowed  to  laws  eztra-terri* 
tonally  is  derived  firom  international  comity^  which  never  intervenes 
to  set  aside  either  the  written  law  or  the  common  law,  or  even  the 
state  policy  or  state  interest  of  another  country.  Henry,  2.  Story's 
Ck>nflict  of  Laws,  page  33,  sections  38,  33 ;  page  37,  section  38. 
Huberus,  article  3;  3  Dallas,  370,  in  note.  JBank  of  Marietta, 
2  Randolph,  465.  Pennington  vs.  Townshend,  7  Wendall,  276. 
The  word  in  Huberus  is  ^  potestas,"  which  Dallas  translateS^ri^ts, 
meaning  as  it  does  mean  any  species  of  right  by  written,  common, 
or  even  usage  law ;  for  no  such  power  or  right  of  one  state  can  by 
comity  be  supplanted  by  the  law  of  another  state.  Comitas  inter 
commimitates  is  at  most  a  frail  and  evanescent  substitute  for  law. 
Dallas  translates  it  courtesy,  and  it  is  really  nothing  more.  It  is  ai 
law  of  reciprocal  necessity,  of  indispensable  reciprocity,  of  absolute 
charity  to  ao  as  you  would  be  done  by;  without  which  the  harmony 
of  nations  would  be  incessantly  disturbed :  but  which,  nevertheless, 
is  no  more  than  the  highest  obligation  of  charity,  to  love  our  neigh- 
bours as  we  do  ourselves,  but  not  better  than  ourselvesi  Its  philo- 
sophy is  well  expktined  by  Judge  Story  by  a  classical  quotation  in 
hin  learned  judgment  in  the  case  of  Harvey  vs.  Richards,  1  Mason, 
412 ;  damns  petimusque  vicissim  sub  obtentu  mutuse  necessitatis. 
Unless,  therefore,  the  state  of  Georgia  needs  such  concession  by 
comity  from  the  state  of  Alabama,  she  is  not  bound  to  make  it. 
One  of  the  cases  involving  this  question  is  brought  hdre  by  the  Car- 
roUton  Bank  of  Louisiana,  the  law  of  which  state  requires  its  judges 
to  refer  in  their  judgments  to  the  written  law  of  the  state  on  which 
the  judgments  are  founded,  and  prohibits  the  judges  from  ever  leav- 
ing the  state  whose  boundaries  are  established  by  the  Constitution. 
How  could  the  Courts  of  Alabama  or  any  other  state  reciprocate 
with  Louisiana  such  regulations  as  these  ?  In  another  of  the  cases^ 
the  United  States  Bank  of  Pcnnsyltanta  is  the  plaintiff,  which  bank^ 
by  the  law  of  that  state  conferring  its  charter,  is  closely  connected 
with  the  canals,  railroads,  schools,  and  other  improvements  of  Penn- 
Scania.  Could  any  stj^tch  of  comity  give  sucti  provinons  force 
in  Alabama  ?  It  is  not*  judicial  comity,  but  the  comity  of  a  state 
which  ts  Co  ihs  of  judicature  award.  Story's  Conflict  of  Laws,  p. 
37,  sec.  38.  No  Court  therefore  can  allow  it,  but  as  die  comity  of 
the  state,  and  not  the  Court  Comity,  moreover,  is  international 
courtesy;  never  alio  wed  between  provinces,  districts,  counties,  cities,, 
or  other  parts  of  the  same  empire.  The  connexion  between  these 
United  States  is  closer  and  more  intimate  than  that  of  comity.  T^eir 
union  by  federal^  compact  expressly  settles  the  relation  of  ihe  states 
to  each  other,  and  leaves  no  room  for  tacit  or  constructive  comity 
to  operate.  A  national  Constitution  declares  that  no  state  shaft 
enter  into  any  treaty,  alliance,  or  confederation,  or,  without  the 
consent  of  Congress,  into  any  agreement  or  compact  with  .another 
state  or  foreign  power.  •  Such  union,  with  much  providence  and 
some  jealousy,  has  settled  the  powers  and  relations  of  the  respective 
stafes.  An  article  of  the  Constitution  provides  for  the  force  and 
3  y  2  72 


570  SUPREME  COURT. 

proof  of  public  acts  of  state^for  the  priyUe^  and  immunUies  of  the 
citizens  of  each  state  in  all  the  rest,  for  fugitires  from  Jostice  and 
fugitiTes  from  labour;  leaving  little  or  nothing  on  this  in^rtanl 
subject  to  judicial  construction.  For  certain  purposes  these  United 
States  are  one  and  the  same  nation;  for  others,  a  quasi  nation  or 
dose  confederation,  and  a  mere  confederation,  but  still  a  national 
confederation  for  all  powers  not  delegated  to  them  by  the  people 
and  the  states.  According  to  the  koiguage  of  this  Court,  in  18 
Peters,  720,  the  states  are  sovereign  within  themselves  as  to  all  the 
powers  not  granted  to  the  United  States,  and  foreign  to  each  other 
as  to  aU  others.  The  argument  of  the  judge  determining  this  case 
in  the  Circuit  Court,  denies  the  existence  of  any  comity  whatever 
between  these  several  states  whose  union  constitutes  a  nation.  Whe- 
ther that  argument  be  unquestionable  or  not,  it  is  certain  that  their 
union  makes  them  a  nation.  In  the  opinion  of  Chancellor  Kent, 
lately  published  oh  this  subject,  a  doubt  is  intimated,  whether,  as 
the  citizens  of  each  state  are  entitled  to.  all  the  privileges  and  immu- 
nities of  citizens  in  the  several  states,  it  is  competent  to  the  state  of 
Alabama  to  prevent  citizens  of  Georgia  or  Pennsylvania  from  bank- 
ing in  the  former  state.  Biit  this  Court  adjudged,  in  the  Bank  of 
the  United  States  vs.  Devaux,  5  Cranch,  61,  that  no  corporation  is 
a  citizen ;  and  it  cannot  be  doubted  that  citizens  of  Georgia  and 
Pennsylvania  are  not  entitled  to  more  privileges  and  immunities  in 
Alabama  than  that  state  vouchsafes  to  its  own  citizens.  Th^t  full 
faith  and  credit  shall  be  given  to  the  acts  and  public  proceedings 
of  the  states  in  each  other,  seems  to  be  as  yet  confined  to  judicial 
acts.  3  Story's  Commentari^,  174.  Pennington  vs.  Townsbend, 
7  Wendall,  279.  Hie  laws  of  the  different  states  are  proved  as 
foreign  laws  in  Courts  of  justice :  and  that  it  would  lead  to  intole- 
rable confusion  to  make  by  comity  the  laws  of  any  state,  the  laws 
of  every  other  state,  is  demonstrateid  in  Judge  M^Kmley 's  argument 
with  a  force  which  Chancellor  Kent's  opinion  attempts  in  vain  to 
overthrow. 

This  is  perhaps  a  question  rather  of  politics  than  jurispru- 
dence. It  may  be  granted  that  states  can  re-enact  each  other's 
laws,  and  so  adopt  them,  but  it  is  submitted  as*  dear  that  by  no 
agreement  whatever  can  this  be  constitutionally  effected.  If  then 
no  agreement  of  states  can  do  it,  it  cannot  be  done  by  comity  of 
Courts :  otherwise  construction  would  have  more  power  than  l^is- 
lation.  The  question  is  not  whether  even  one  state,  or  the  judica- 
ture of  one  state,  can  by  comity  adopt  the  law  of  another  state;  but 
it  is  whether  this  great  addition  to  the  law  of  a  state  can  be  xnade 
by  the  judiciary  of  the  United  States ;  not  for  the  United  States  : 
but  whether  the  federal  judiciary  can  by  comity  incorporate  the  law 
of  one  o[  these  United  States  with  that  of  another.  It  may  be  ques- 
tioned whether  the  judiciary  of  the  United  States  can  reciprocate 
comity  with  that  of  any  foreign  nation.  All  our  federative  law, 
political,  civil,  penal,  fiscal,  martial,  and  whatever  else  there  is,  is 
specific  and  written.    There  is  no  common  law  of  the  United  States 
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but  for  principled  and  definitions,  'the  admiralty  law,  though  of 
large  scope,  is  by  constitutional  grant,  and  the  revenue  law  is  settled 
by  legislation.  Could  a  Court  of  the  United  States  reciprocate 
admiralty  or  revenue  law  with  England,  France,.or  Mexico  ? 

Chancellor  Kent  alleges  international  law  of  merchants ;  but  if 
merchants  may  make  laws  for  nations,  so  may  mariners,  travellers,  or 
borderers.  If  merdiants  by  sea,  why  not  traders  ashore  ?  Those  of 
New  York  and  Liverpool  have  no  better  right  to  supersede  the  treaty 
making  authority  by  their  own  tacit  understanding,  than  the  traders 
who  fetch  peltries  from  the  north  or  metals  from  the  south.  The 
borderers  of  the  St.  J^wrence,  the  Sabine,  and  the  Arkansas  may 
arrange  rude  international  codes  with  Canada^  Mexico,  and  Texas 
for  the  government  of  these  United  States,  usurping  the  powers  of 
constituted  authorities,  as  ex  parte  professional  opinions  may  usurp 
those^f  appointed  judicature.  There  is  no  occasion  for  any  such 
irregularities.  Every  state  of  the  United  States  has  its  all-sufficient, 
common  law  and  frequent  legislation;  while  the  law-making  power 
and  the  law-judging  department  of  the  Union  are  in  constant  beings 
rendering  it  wholly  unnecessary  for  illegitimate  usage,  action,  or 
habit,  partial,  personal,  and  selfish  substitutes,  to  take  the  place  of 
deliberate  law-making.  It  is  at  least  doubtfid  whether  either  die 
federal  or  even  the  state  judiciary  of  these  United  States  has  the 
power  to  make  laws  by  comity.  At  all  events  it  is  a  perilous  faculty 
Dv  comity  to  make  common  law  for  one  state  from  the  written  law 
of  another ;  and  granting  that  state  Courts  may  exercise  such  juris^ 
diction  by  no  means  infers  that  th^  federal  judiciary  may  do  it  for 
the  states.  For  this  Court  to  introduce  a  Georgia  or  Pennsylvania 
bank  into  Alabama,  would  be  more  than  the  legislature  of  that  state 
can  do  for  its  own  citizens,  except  as  its  peculiar  constitutions  allow. 
Introducing  or  changing  law  isx>ften  a  serious  measure.-  It'is  the 
diijest  exercise  of  conquest,  iind. the  most  difficult  Diversities  of 
laws,  language,  and  local  sympathies  are  the  ways  of  God  to  man, 
without  which  all  nations  would  strive  to  have  but  one  local  habi- 
tation and  one  name.  Droit  d'aubaine,  British  allegiance,  the  land, 
exclusive  law  of  the  common  law,  all  such  seemingly  severe  and 
harsh  provisions  are  pregnant  with  the  philosophy  of  providence. 
A  learned  foreign  lawyer,  M.  de  Tocqueville,  vol.  i.  99,  considers 
these  United  States  so  many  foreign  nations,  whose  whole  form  the 
Union,  of  which  originally,  even  every  township  was  a. sort  of  inde- 
pendent sovereignty.  Nothing  like  law  can  be  more  foreign  than 
that  of  Massachusetts  and  Louisiana  to  each  other.  It  may  be 
politic,  it  may  be  wise  to  try  to  abolish  or  mitigate  these  estrange- 
ments of  locality :  but  it  is  no  more  practicable  to  extirpate  them 
than  the  barbarisms  of  war.^  This  Court  has  strenuously  adjudged 
that  at  any  rate  such  is  not  th6  judicial  function.  It  does  not  and 
will  not  anticipate  or  fabricate  legislation. 

Furthermore*:  the  objection  to  Courts  extending  comity  for  states 
to  banks  is  corroborated  by  the  consideration  that  banking  is  a  sove- 
reign privilege.    Making  money,  or  a  substitute  for  it,  is  of  sova- 
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reign  &culty. .  Wilsoa  vs.  Spence,  1  Randolph,  100*  Pennington  «& 
Townsend,  7  Wend.  270. 

Mr.  Ogden  cites  The  People  vs.  Utka,  15  Johnson,  for  Chief  Jus- 
tice Thomson's  allegation  that  banking  was  not  a  franchise  at  com- 
mon law4  But  of  what  banking  is  that  allegation  made  ?  Banking 
by  deposite,  by  discount,  or  by  circulation  ?  If  the  latter,  it  is  ex- 
pressly contradicted  bv  Judge  Roane  and  the  Virginia  Court,  as  it 
Ib  believed  to  be  by  aU  the  atiUiors  on  political  economy.'  In  the 
case  of  Drew  vs.  Swift,  in  the  Pennsylvania  circuit,  it  was  adjudged 
By  Mr.  Justice  Baldwin  that  banking  by  circulation  is  money  making, 
and  part  of  the  public  authority.  Be  this  as  it  may  as  a  genezal 
principle,  Alabama  has  scuttled  it  by  her  organic  law.  So  adjudged  in 
The  State  vs.  Stebbins,  1  Stewart,  299.  If  it  were  res  Integra,  it  mi^t 
well  bo  questioned  whether  any  state  can  devolve  on  individuals 
this  sovereign  authority*  It  was  so  questioned  on  demurrer,  in 
Tennessee.  Peck's  Reports,  269.  Without  now  attempting  that 
perhaps  foreclosed  position,  it  is  submitted  that  no  State  Court,  much 
less  a  Court  of  the  United  States,  can  inflict  on  one  state  the  bank* 
ing  sovereignty  of  another  state.  No  comity  can  do  that  It  would 
be  servitude.    Otherwise  the  taxation,  hostilities,  and  all  other  ezi- 

Stncies  of  one  state  or  nation  may  be  adjudicated  upon  another, 
ven  if  there  were  no  law  of  Alabama  to  forbid  it,  the  flagrant  im- 
policy is  patent.  Story's  Conflict,  33.  The  banks  of  Europe  ai^ 
Asia,  the  laws  of  Mexico  and  Texas,  the  abolition  acts  of  Pennsyl- 
vania, the  English  common  law,  wtmh  in  Massachusetts,  ipso  fieicto 
einancipates  a  slave,  the  church  laws,  laws  of  royal  prerogative  and 
of  noblemen's  privileges,  might  ail  be  enforced  in  Alabama.  There 
must  be  some  stop  to  siich  endless  and  insufferable  confusion — such 
chaos  of  government  The  only  question  is,  what  branch  of  go- 
vernment shall  interpose :  and  Judge  Story's  valuable  work  on  die 
conflict  o(  laws  is  explicit  that  in  France,  England,  and  this  country, 
the  judiciary  is  that  branch,  without  awaiting  written  laws  of  direc- 
tion. Story's  Conflict,  24,  !»S.  This  Court  has  always  asserted  the 
necessity  and  diity  of  Courts  to  refuse  their  aid  to  acts  contrary  to 
the  policy  of  law.  Armstrong  vs.  Toler,  1 1  Wheat  270.  United 
States  vs.  Owen,  2  Peters,  527;  ,  Nor  is  there  any  inconsistency  in 
Courts  enforcing  the  exclusion,and  yet  not  the  domitv,  because  the  one 
is  compliance  with  law,  whereas  the  other  is  to  make  it  Finally,  to 
doubt  whether  comity  is  due  is  to  resolve  that  it  Is  not,  under  such  a 
government  as  ours,where  the  judicial  power  is  so  specific  and  defined. 
Mr.  Og^n  finally  denies  the  right  of  Alabama  to  meddle  with 
biUs  of  exchange,  which  are  the  means  of  commerce,  and  commerce 
with  all  its  regulations  have  been  surrendered  by  the  states  to  the 
Union.  But  no  bill  of  exchange  is  here  in  question  as  a  commer- 
cial mean,  more  than  a  ferry  boat,  a  horse,  an  ass,  a  slave,  a  man 
or  woman,  or  any  other  commercial  convenience;  and  it  will  not 
be  pretended  that  these  are  not  under  state  regulation.  New 
York  has  regulated  money  by  a  small  bill  law,  and  money,  more 
than  bilts  of  exchange,  is  the  medium  of  commerce.     All  thd  states 
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have  by  law  regulated  the  damages  on  bills  of  exchange.  The 
argument  proves  too  much,  and  therefore  nothing.  Ajs  to  the 
ruinous  consequences  denounced,  Mr.  IngersoU  said  th^t  such  ha^ 
always  beisn  augured,  and  always  would  be,  of  measures  offensive 
to  certain  political  prejudices.  They  wete  abundantly  disproved 
by  the  improvement,  and  prosperity  of  the  country*  The  Court, 
instead  of  being  alarmed  from  its  duty  by  such  appejils,  should  feel 
encouraged  to  Support  the  laws  of  state  sovereignty ;  which,  well 
understood,  were  the  broad  foundations  of  the  general  welfare.. 
Neither  man  nor  state  can  stand  erect  without  these  self-preserving 
rights ;  against  which  the  pleas  of  coniity  and  cries  of.  politics  are 
equally  futile  and  unavailing  in  this  Court  as  now  constituted. 

As  it  is  impossible  to  foresee  what  may  be  the  views  of  the 
Court,  it  is  an  advocate's  duty  to  consider  all  the  reasons  given  for 
the  judgment  below ;  and,  therefore,  the  corporation  question  must 
next  be  examined..  T^e  Court  will  remark,  that  it  is  not  a  question 
of  action,  but  of  transaction.  The  record  presents  the  case  jof  an 
incorporated  bank,  by  its  stationary  agent  resident  in  Alabama, 
with  the  funds  of  the  bank  discounting  there  a  bill  of  exchange ; 
upon  which  transaction  this  action  was  instituted.  It  is  thus  no  se- 
condary contract ;  but  a  primary,  actual  dealing  by  the  corporation 
in  banking  business  out  of  the  state  which  chartered  the  banking 
corporation.  The  right  of  suit  is-  not  to  be  confounded  with,  the 
right  of  contract  They  are  obviously  distinguishable.  Perhaps 
American  State  Courts  have  sanctioned  the  right  of  action,  which 
it  is  not  intended  either  to  concede  or  to  draw  in  question.  The 
cases  of  the  Portsmouth  Company,  10  Mass.  Rep.  91-;  The  Silver 
Lake  Bank,  4  Johns.  Chan.  Reps^  370 ;  of  the  New  York  Fire- 
man's Insurance  Company,  5  Con.  Rep.  560;  The  Bank  of  Ma- 
rietta, 2  Randolph,  465;  The  Gospel  Society,  2  Gallison,  i05,  and 
8  Wheaton,  454 ;  Green  vs.  Minnis,  I  M*Cord,  80,  and  the  various 
foreign  authorities  cited  in  the  opposite  argument;  may  perhaps  es- 
tablish the  law  that  a  corporation.or  sovereignty  eiyoys  the  right  of 
suit  in  other  Courts  than  those  oT  its  own  state.  1  is  hevertheless 
worthy  of  remark,  that  no  case  is  to  be  found  in  the  English  books, 
of  a  corporation  suing  in  England  upon  a  contract  there.  All  the 
volumes  of  English  law  may  be  challenged  for  such  a  case.  The  case 
of  the  Dutch  West  India  Company,  in  Raymond  and  Strange,  was  suit 
upon  a  lawful  contract,  that  is,  a  contract  in  the  country  where  the 
company  had  a  right  to  contract,  so  that  the  lex  loci  never  came  in 
question  during  the  suit  in  England,  and  when  an  attempt  was  made 
to  plead  it  into  the  suit,  that  attempt  was  frustrated  by  estoppel. 
The  English  chancery  cases  of  suits  by  foreign  sovereigns,  are  dis- 
tinguishable from  suits  by  foreign  corporations ;  because  the  sove- 
reign sued  in  them  as  an  individual  divested  of  the  privileges .  of 
intangibility. 

If  suits  have  been  brought  by  the  Bank  of  England  in  this 
country,  for  the  recovery  of  American  debts,  they  must  have  been 
of  rare   occurrence,  pateing   sub  sileotiQ^    The  case  of  Perkins 
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w.  The  Washington  Insurance' Company,  from  6  JohnscAi's  Re- 
portQ,  cited  to-gshow  that  this  question  was  not  raised  on  that  ooct- 
sion,  abounds  with  demonstratipn  that  it  was  against  the  interwt 
of  both  parties  to  make  it;  and  in  the  cases  of  the  Silver  Lake  and 
Marietta  Banks,  the  most  eminent  lawyers  of  New  York  and  Vir- 
ginia denied  the  right  of  action,  which,  a  multo  fortiori,  argues  con- 
tradiction of  the  right,  of  transaction.  Mr.  Ogden's  notion  of  the 
venue,  at  any  rate,  a  Very  little  technicality  upon  which  to  build  so 
important  a  position,  is  annulled  by  a  law  of  AlabaojA,  which  pro- 
hibits all  special  demurrers,  so  that  no  averment  of  venue  is  neces- 
sary in  their  declarations,  and  rarely  occurs. 

'The  question  thus  freed  fr*qm  mere  fiction,  and  the  right  of  action,  is 
broadly  whether  corporations  can  contract  and  enfotce  their  contracts 
by  suit  in  foreign  countries.  To  discriminate  betweefn  right  and  re- 
medy, is  always  mi  Iter  of  some  difficulty,as  this  Coiurt  experienced  in 
Pgden  vs.  Saunders,  18  Wheaton.  Yet  the  distinction  is  well  known 
and  universally  recogni^d;  the  right  of  remedy  being  regutated  by  the 
law  of  the  forum,'whereas,  the  legality  of  the  contract  is  determined 
by  the  law  of  the  place.  In  most  of  the' Courts  of  civilized  countries, 
there  is  little  restriction  upon  the  right^f  action.  *  In  Clreat  Britain 
and  this  country,  all  Courts  are  open  to  all  persons,  upon  .principles 
of  wisejurisprudence,  well  explamed'intfie  eig^hty-secona  number 
of  the  J'ederalist  j  that  foreigners  as  %fell  as  citizens,  the  poor  and 
the  rich,  the  incorporated  and  the  individual,  have  all  an  ^qual  and 
unquestionable  right  to  judicial  redress  for  alleged  wrong.  The 
Courts  of  France  will  not  take  jurisdiction,  of  a  suit  between  two 
foreigners,  but  renvoy  them  to  theirown  courts  at  home.  But  it  is 
the  privilege  of  every  complainant  to  bring  suit  in  any  English  or 
American  Court  uppn  all  lawful  contra<5ts.  The  contract  tnust  be 
lawful,  however,  that  is  to  say,  must  conform  to  the  law  of  the 
place  oi  contract  Place,  therefore,  settles  -die  right,  while  Courts 
regulate  the  remedy. 

Our  question  is,  wHetfier  the  incorporation  of  one  state  ortsountry 
is  such  in  all  others?  which.. is  denied.'  Vnisii  is  a  corporation ? 
Mr.  Ogden's  definition  is  perfectly  acceptable  for  the  defendant's 
argument  3  he  defines  it,  an  artificial  person  creati^  by  the  Iftw 
of  an  independent  state.  The  definition  or  description,  accurately 
made,  tends  much  to  explain  the  reason  of  the  thing  and  to  eluci- 
date the  subject  It  is  an  artificia)  body  i-^Aylifi*  caUs  it  a  mystical 
body,  a  mere  creation  of  the  law,  with  none  but  express  powers  ad 
hoc,  or  such'  implied  powers  as  ard  strictly  indispensable.  Judge 
M^Kinley  treats  the  matter  with  exemplary  accurady,  when  he  says, 
that  unless  the  act  of  incorporation  by  Georgia,  Louisiana,  or  Penn- 

Slvania,  can  operate  as  strict  Jaw  in  Alabama,  it  is  of  no  foice 
ere  whatever.  Such  is  the  true  starting  point  of  the  whole  dis- 
cussion. All  the  authorities  of  all  countries  and  ages  concur  in  diis 
fundamental  doctrine  of  corporations.  Brooke,  OOM^^,  BaccMi, 
Ayliff,  Taylor,  Brown,  Coke,  Blackstone,  Kyd,  Wfl^oeic^imd  it  may 
be  af&rmed,  all  American  treatises  and  adjudicatiofi^  a  im  In  tUs 
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2  Kent's  Com.  3  e<3Ut.  298.  Ang.  and  Ames,  1 7. 59.  Head  t^.  Amory, 
2  Crancb,  167.  Dartmouth  College,  4  Wheat.  636..  .U.  S.  Bank  us. 
Dandridge,  12  Wheat  638.  Beatty  m.  Knowles,  4  Peters,  167 — 168. 

It  is  beyond  question  that  corporation  authority  is  a  license  to  he 
strictly  constru(^.  Chancellor  Kent,  in  his  Commentaries,  says,  this 
is  modem  doctrine.  Yet  on  the  same  pag^.  hje  mentions  Ttajan's 
letter  to  Pliny,  which  dtrongly  asserts  it ;  and  the  fact  is,  that  from  Solon 
and  Numa,  whose  laws  on  th^  subject  he  also  refers  to,  down  to  Mar- 
shall, the  late  much  honoured  Chief  Justice  of  this  Court ;  who  was 
a  uniform  and  inflexible  supporter  of  the  strict  construction  of  cqr- 
poration  powers;  it  has  always  been  the  same,  and  necessarily  must 
be  so,  because  charters  take  nranchises  or  privileges  from  all  to.  wn- 
fer  upon  a  few,  which  franchises  or  privileges  must*  needs  be  re- 
strict to  their  very  capitulation.  An  mdividual  power  of  attorney 
or  substitution  is  never  expanded,  by  construction.  Ail  letters  of 
license  are  taken  strictly,  though  their  interpretation  is  but  matter 
of  intention,  whereas  that  of  a,  charter  presents  a. question  of  state 
power  which  Courts  have  no  authority  to  enlarge  constructively. 

It  may,  indeed,  be  asked,  what  is  meant  by  nqiodern  corporation 
law  ?  What  is  the  American  law  of  charters  ?  Who  made  it  ? 
When?  Where?  Is  it  English  common  law?  or conimpn  civil 
law  ?  from  which  code  all  die  law  of  charters  proceeds.  Is  the 
Aoierican  law  on  this  subject  ante-revolution  or  post-revolution  ? 
Do  we  get  it  from  Massachusetts  or  L(Out^ana,  where  the  common 
English  law  and  the  common  civil  law  respectively  prevail  ?/ob  is 
the  modem  law  of  Massachusetts  enforced  in  Virginia  as  conunon 
law  there,  as  was  adjudged  in  Dandridge's  case  ?  Chancellor  Kent 
sa'ys,  2  Com  "^81,  that  corporations  have  multiplied,  with  a  flexibility 
and  variety  unknown  to  the  common  law^  But  what  is  the  Ame- 
rican common  law  of  corporations  ?  The  United  States  having  no 
common  law,  what  is  their  standard  ?  In  all  the  states  formed  out 
of  Louisiana,  with  the  civil  law  as  their  birthright,  corporators  are 
personally  answerable  for  corporate  acts.  In  states  inheriting  the 
English  common  law,  they  are,  perhaps,  personally  intangible  ;  not 
by  the  terms  of  a  charter  or  by  any  written  law,  but  because  it  is 
understood  that  th^  English  common  law  annexes  such  privilege  of 
exemption.  A  state  grants  a  charter,  to  which  the  common  Jaw 
tacitly  annexes  an  inestimable  privilege.  Ha's  this  English  common 
U^w  been  adopted  in  the  Americao  states  ?  Is  it  consonant  with 
their  policy,  or  conforinable  to  their  constitutions  ?  .At  the  period  of 
their  independence,  there  were  few  if  any  corporations,  and  na 
banking  corporations  in  America.  }ias  that  universal  public  senti- 
ment, which  gradually  frames  common  la w^  since  then  engrafted 
this  privilege  upon  the  corporation  stock,  which  till  long  a&Y  the 
Americail  revolution  had  not  begun  to  germinate,  ani^  only  within  a 
very  few  years  last  past  has  attained  a  growth  which  overshadows 
all  dvLT  in^utipns?  The  source  of  this  immense  power  it  is  hard  to 
find;  but,  at  aut&vents,  the  stream  has  been  uniform  in  the  channel 
of  the.  Sapreine'irourt  of  the  United  States,  coincident  with  those 
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pnnciples  of  law ;  which,  whether  ancient  or  modem,  are  equally 
unquestionable  in  their  authority  and  thdr  reason.  In  some  of  iba 
latter  cases  of  this  Court,  The  Columbia  Bank,  7  Cranch^  299,  the 
Bank  of  the  United  States,  8  Wheaton,  338,  and  the  same  bank,  12 
Wheat  68,  in  the  absence  of  some  of  the  judges,  and  Chief  Justice 
Marshall  earnestly  disnentient  in  the  last  mentioned  case,  whoae 
prmciples  rule  the  whole  doctrine,  it  was  declared  by  the  eminent 
jud^  who  delivered  the  Court's  opinions,  that  the  common  law  of  cor- 
porations has  been  broken  in  ujpon  by  modem  adjudications ;  as  it 
has  been  declared  by  another  distinguished  commeititator,  that  the 
common  law  was  found  impolitic  in  this  respect,  and  essentially  dis- 
carded. 

It  is  true,  that  in  order  to  keep  pace  with  the  modem  flood  of 
these  associations,  the  commion  law^  with  its  characteristic  adap- 
tation to  exigencies,  has  counteracted  their  intolerable  privilege  by 
holding  them  to  personal  liability.  But  no  other  change  than  this, 
it  is  apprdiendeo,  will  be  found  in  the  modem  common  law  of  either 
this  country  or  England.  ^  Power  Xb  pronounce  it  impolitic,  to.  break 
in  upon  i  or  discard  it,  if  it  exists  m  any  Court,  ^ould  be  very 
spanngly  exercised.  All  the  English  cases  are  in  8  Kent,  289.  292. 
and  Angell  and  Ames,  128 ;  and  their  uniform  tendency  is  to  keep 
down  corporation  priyilege,  hot  to  exaggerate  it.  And  the  same  is 
the  result  of  any  thorough  examination  of  all  the  Ame]:ican  casQS. 
Corporations  have  not  been  allowed  to  escape  suit  by  undue  privi- 
lege ;  which  is  the  substance  of  all  that  salutary  change  in  the  law, 
that  is  supposed  to  discard  it  as  impolitic,  or  break  in  upon  it  as  an- 
tiquated. It  b. adaptation,  not  alteration  of  the  common  law.  No 
principle  oi  corpospition'  law  is  invoked  fbr  this  defence,  but  such  as 
pie  late  Chief  Justice  <of  this  Court  always'  abided  by.  His-anxioiis 
dissent  in  ^12  Wheaton,  sets  forth  those  principles  with  a  review  of 
thd* 'accredited  authorities  from  Brooke  to  Blackstone;  while  the 
iearQ0fl  jud^e  who  delivered  the  opinion  of  the  majority  6f  the 
Courts  appeals  to  k  recent  dictum  of  Mf.  Justice  Bailey,  and  the  still 
latei"  doctrines  of  Chief  Justice  Parker,  for  a  common  law  of  corpo- 
rations in  Virginia,  transported  from  Massachusetts. 

Gradual  and  cautious  conformity  to  circumstances  is  the  merit  of  the 
common  law,  following  the  universal  sense  of  propriety;  for  sul^tan- 
tial  law  is  eternal  and  identical,  and  what  is  frequently  denounced  as 
disorganization,  is,  in  truth,  restoration,  of  fir$t  principles.  The  great 
duty  of  Courts  is  to  maintain  them,  and  It  was  ho  doubt  the  solemn 
determination  of  Chief  Justice  Marshall  to  uphold  even  those  seemi- 
ing  formalities  of  corporation  law,  which  experiente  had  sanctioned 
as  wise.  His  forecast  in  this  is  proved  on  this  occasion.  The  seal, 
the  regular  vote,  ihe  record,  the  duly  constituted  a^nt,  and  other 
philosophical  guards  of  this  formidable  impermm  in'  imperia,  oannot 
D^  dispensed  with,  without  enabling  a  vast  engine  of  factttiaus  wealtdh 
to  crush  communities.  And  all  the  law  ii^  contrary  jto^it  '  Fon^i- 
ties  have  been  discarded,  not  to  break  in  upon  but  to  tftinsngUien 
law,  while  the  whole  substance  stands  uninq[>aired  in  all  its  briginal 
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snd  indispensable  propriety.  Legislation  and  adjudication  have 
never  gainsaid  it  Judge  M^Kinley  cites  Chief  Justice  Paysons,  for 
a  solemn  warning  against  constructive  encroachment  Even  ^md- 
ing  the  npoUcy,  where  is  the  judicial  power?  No  corporation  is 
created,  m  contemplation  of  lam^,  but  for  the  public  good.  Charters 
are  intended  to  benefit  the  unincorporated  more  than  the  incorpo- 
rated. Legislatures  and  states  organize  them  on  no  other  principle ; 
and  Courts  caity  it  into  practice  by  restricting  the  grant  to  its  letter, 
and,  if  indi^pensablie,  moulding  common  law  to  countervail  privi-* 
lege.  Hence  Coke's  Institute,  and  the  case  in  Cowper,  declare  cor- 
porations to  be  inhabitants  that  they  may  not  evade  taxation;,  while 
this  Court  denies  that  they  are  jcitizens,  in  order  to  prevent  undue 
privilege  of  suit  5  Cranch,  61.  Hence  numerous  adjudications, 
mdividuating  corporations  for  suit,  not  one  of  which  designs  to  ex- 
tend intang^ility.  U.  States  V9.  Amedy,  11  Wheat  392.  Farmers' 
Bank  of  Delaware,  12  Peters,  135. 

Any  judicial  extension  of  charter  exemption  bjr  construction, 
would  not  be  in  harmony  with  common  law,  which  is  general 
assent;  whfle  every  sound  judicial  limitation  of  such  exemption 
effectuates  the  common  wilL  A  few  may  contend  otherwise ;  but 
it  is  imi>ossible  that  they  can  make  law.  All  its  established  princi- 
ples linoit  corporation  power,.and&cilitate  common  right  Even  the 
formalities  of  law  are  often  its  necessary  solemnities.  ^It  might  be 
sometimes  convenient  to  suitors  and  judges  for  the  latter  to  adjudi- 
cate at  their  meals,  or  in  bed ;  but  open  Courts  and  formal  proceed-* 
ings  are  obviously  essential.  The  jgreat  attempt  of  those  who  deny 
and  would  discard^the  settled  laws  of  corporations  is,  first,  to  assi- 
milate them  to  periM>n8,'  and,  secondly,  to  partilers,  or  other  asso- 
dations  of  persons  not  incorporated.  But  they  are  neither  for  aggra- 
vation of  exemption :  they  tnay  resemble  either  for  personal  liability. 
This  Court  has  adjudged  that  they  are  not  persons.  12  Peters,  j99, 
ioo.  And  the  very  reverse  is  the  reason  of  the  law.  Whenever 
impersonated  it  is  to  restram,  not  to  license  them.  A  coiporaition 
cknhot,  like  a  person  insolvent,  make  an^  assignment  of  its  affairs. 
18  Peters,  138,  Even  if  so  au^orized  by  c^u^r,  it  cannot  assign 
them  to  foreign  trustees.  WiUiams  «^.  Maus,  6  Watts,  278.  Can  a 
corporation  do  any  act  of  humanity  ?  Certainly  not,  though  the  mu- 
nifioence  of  such  acts  daily  stifles  the  sunset  of  their  illegality.  It  is 
as  modi  a  devastavit  for  the  trustees  or.  directors  of  a  corporation  to 
spend  its  means  generously,  as  it  would  be  for  an  executor  or  ad- 
ministrator. It  is  not  tiie  law  that  i^  corporation  is  a  persoii  capable 
like  an  individual  of  action  and  transaction.  2  Kent,  267.  299. 279. 
1  Kyd,  225.  Persons^o  an3Mv^here.  Coiporations  are  localised  and 
stationary.  They  cannot  go  abroad  but  by  ageiits ;  and  how  they 
are  to  be  constituted,  or  whether  they  can  t^  at  all,  \s  tiie  verv 
question.  16  Johns.  6.  Personal  rights  are  original  and  unlimited. 
Corporate  firancluses  are  derivative  and  specific.  A  person,  like  a 
state  inay  do  whatever  is  not  prohibited.  A  corporation  Uke  this 
confederation  can  do  only  what  ik  expresslv  allowed  by  charter. 
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An  American  person  is  a  sovereign,  restrained  by  no  fetters  but  of 
his  own  making.  A  corporation  is  his  creature,  bound  by  strict 
obligation.  Persons  may  traffic  everywhere :  but  why  ?  Because 
they  become  subjects  wherever  they  are.  But  corporations  aid 
amenable  only  to  the  state  creating  themu  The  European,  Asiatic^ 
or  African,  is  an  American,  in  America;  whereas  the  perverse  argu- 
ment of  corporation  license  is  to  be  a  citizen  without  being  a  subject; 
while  all  natural  persons  are  subjects,  even  though  not  citizens.  Per- 
sonal identity,  corporeal  beiuj^,  and  powera  of  motion,  are  the  attri- 
butes of  ^persons,  but  not  of  corporations.  They  are  personsd  for 
legal  responsibility,  but  plural  for  the  enjoyment  of  privilege. 

Still  less  is  the  attempted 'resemblance  of  corporations  to  partners. 
In  the  Law  Reporter,  59,  this  resemblance  is  strongly  asserted.  Bat 
the  want  of  it  is  so  palpable  that  a  single  reference  to  the  distinction 
is.  enough.  Ang.  and  Am.  23.  Corporations  are  neither  persons  nor 
partners,  but  artificial  bodies  politic,  created  }>y  act  of  state,  always 
ad  hoc,  and  their  franchises  are  granted  for  public  good,  of  which 
they  are  the  supposed  instruments.  Charter  elements  are  artificial 
creations,  with  none  but  express  or  severely  indispensable  power, 
indispensable  to  existence,  without  existence  till  allowed  by  the 
state,  mostly  assigned  to  a  place,  always  confined  to  defined  pur- 
poses. Whether,  and  how  agencies  for  corporations  can  be  consti- 
tuted is  questionable.  2  Kent,  291, 292,  in  note.  But  an  inflexible  and 
fundamental  doctrine  prevents  their  extra-territorial  transactions,  by 
requiring  the  permission  of  the  state  wherever  such  transaction  is ;  in 
which  doctrine  the  question  of  agency  is  merged  and  disappears. 

In  this  plain  principle  all  fiuthorities  agree.  2  Kent,  268,269. 276. 
Ang.  and  Am.  27.  37, 38.  The  civil  law,  the  common  law,  American 
law,  all  law  coincides  in  ft.  Not  a  case  or  sentence  can  be  cited 
against  it.  A  corporation  must  be  authorized  by  the*  sovereignty 
where  it  acts  as  such,  otherwise  it  is  what  is  called  an  adulterine 
corporation.  Ang.  and  Am.  38.  Mr.  Ogden's  definition  acknow- 
ledges this;  and 'he  conceded  that  it  cannot  perform  corporate  acts 
beyond  the  state  creating  it. '  This  is  the  explanation  of  Chief  Baron 
Man  wood's  quaint  notion,  that  corporations  have  no  souls  because 
they  are  created  by  the  king.  They  are  creations  of  law,  and  do  not 
share  in  government  or  any  political  power.  Per  Marshall,  Chief 
Justice,  4  Wheat.  €36.  No  corporation  is  such,  it  has  no  creation  or 
legal  being,  till  authorized  by  the  government  of  the  state  where  it 
is  to  act  as  a  corporate  body.  Greystock  College  case,  Jenk.  205. 
Dyer,  3.  60.  6  Vin.  Abr.  287.  Ang.  and  Am.  38,  note  5.  This 
ancient  judgment,  contains  the  germ  of  the  whole  self-protecting 
principle  of  sovereignties  against  corporations.  The  pppe  founded 
Greystock  fcollegie,  and  it  existed  for  a  long  time.  But  the  EngUidi 
Courts^  as  sopn  as  it  appeared  before  them,  annulled  it  for  want  of 
lawful  beginning.  Such  is  the  universal  law  applicable  to  these 
bodies  politic  Sutton's  Hospital,  Jenk.  270.  Cpurts  may  have  suf- 
fered them  to  sue  abroad  on  contracts  at  home  which  are  lawful; 
bm  ftever  to  contract  and  sue-  abroad  without  authority  of  state 
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there.  Whenever  this  position  against  them  is  taken  in  a-Court,  it 
is  insuperable.  A  charter,  if  required,  must  be  proved  before  any 
corporate  act  can  be  even  given  in  evidence.  United  States  t;^. 
Johns,  4  Dal.  415.  9ul.  N.  P.  107.  10  Mass.  91.  8  Johns.  jS95. 
1  Hal.  211.  1  Kyd,  29«,  293.  10  Wend.  269.  3  Conn.  199.  Ang. 
and  Am.  377. 

The  universal  common  law  of  all  sovereign  states  requires 
and  uniformly  asserts  this  self-i)rotecting  principle.  It  is  a 
state  right  of  indispensable  recognition.  None  but  the  state  can 
legitimate  a  corporation.  In  Pennsylvania,  tbe  legislature  have 
authorized  the  Supreme  Court  to  create  charitable,  religious,  and 
literary  corporate  bodies,  on  certain  terms,  as  in  England  the  king 
deputes  persons  to  grant  charters.  .  Ang.  and  Am.  44..  But  state 
agency,  sovereignty  permission,  is  sine  qua  non.  But  it  is  said  that, 
sovereigns  may  sue  abroad.  True,  they  do,  but  not  as  sovereigns. 
When  3ie  King  of  Spain  sued  in  the  Circuit  Court  of  Pennsylvania, 
he  was.  liable  to  costs,  or  to  nonsuit ;  and  when  his  minister,  Don 
Onis  waived  his  privilege  as  a  foreign  ambassador  to  become  a  wit- 
ness on  the  trial,  he  might  have  been  prosecuted  for  .perjury,  or 
committed  for  contempt  When  a  sovereign  sues  abroad,  he  be- 
comes subject  to  the  foreign  jurisdiction,  which  corporations  never 
do  ;^and  when  sovereigns  sUe  m  equity,  especially,  the  fullest  reaction 
and  reciprocity  of  responsibility  necessarily  ensue.  It  will  not  be 
pretended  that  a  monarch  of  England  brings  his  privilege  of  irre- 
sponsibility, or  the  Sultan  of  Turkey  his  despotic  power,  when  con- 
descending to  sue  in  this  country.  As  monarchs  they  have  no  power 
here  whatever ;  and  they  sue,  like  all  others  subject  to  our  Courts. 

It  has  been  made  a  question,  too,  whether  upon  the  principles 
contended  for,  the  American  states,  being,  as  was  alleged,  cor- 
porations, can,  as  they  constantly  do,  borrow  money,  sell  stocks, 
and  otherwise  transact  biisiness  in  foreign  countries ;  to  which  the 
obvious  answer  is,  that  on  all  such  occasions  they  deal  as  sovereign 
states,  and  not  mere  corporations.  Chancellor  Kent,  in  his  published 
opinion,  relies  on  the  United  States  Bank  having  been  permitted  to 
sue  in  state  Courts.  But  this  right  was  denied  in  Virginia,  and  this 
Court  has  determined  that  that  bank  had  no  right  to  the  federal 
forum  but  by  express  act  of  Congress.  5  Cranch,  61.  Right  of  suit, 
at  anv  rate,  is  not  right  of  contract 

It  being  thus  shown  indisputably  that  no  corporation  can  exist 
but  by  express  permission  of  that  state  in  which  it  acts  as  such, 
it  follows,  as  a  matter  of  course,  that  it  is  no  corporation  at  all 
until  allowed  by  the  state  in  which  it  acts.  Chancellor  Kent  per- 
verts this  principle,  by  asserting  that  a  corporation  may  contract 
abroad  until  forbidden  there ;  the  true  principle  being,  as  asserted 
by  Chief  Justice  Marshall  in  the  case  of  the  Providence  Bank, 
that  the  act  creating  a  corporation  is  an  enabling  act,  by  which 
alone  it  is  enabled  to  contract  8  Cranch,  167*169.  This  simple 
and  incontestable  position  covers  the  whole  ground.  It  is  part 
of  universal  jurisprudence,  and  parcel  of  all  politics.    Corpora* 
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tions  are  creations  of  municipal  law,  having  iio  existence  or  power 
10  contract  Whatever,  until  enabled  so  to  do  by  a  Uw,  or  other 
legitimate  ^rmission  of  the' sovereignty  whereVdr  actii^.  Espe- 
cially is  this  conservative  principle  indispensable  as  an  undelegated 
right  of  these  United  States.  Otherwise  the  smallest  member  of  this 
Union  may  legislate  for,  and  govern  all  the  rest.  In  the  case  of  the 
Ikforietta  BanJk,  2  Rand.  465,  tfie  Court  explained  this  principle 
with  great  force  of  argumiBut ;  much  more,  it  is  apprehended,  iban 
is  displayed  by  the  contrary  view,  in  Chancellor  Kenfs  opinion,  or 
has  been  urged  ioi  this  Court 

Hose  United  States,  as  such,  can  have  no  private  corpon^tion ; 
fiid  if,  upon  false  notioiis  of  commercial  intimacy,  they  are  to  be 
consolidated  by  traders,  corporations,  and  professional  dogmas,  om- 
trary  to  the  true  spirit  of  our  political  in^tutions,  not  only  the  rights 
of  all  the  states,  butihe  federal  Constitution  itself  will  be  attm^nd. 
Upon  ihe  plea  of  international  commercial  law,  a  bank  of  the  United 
States  might  branch,  net  only  in  every  state,  but  every  county  of 
every  state  in  the  Union;  and,  indeed,  so  may  every  state  bank.  It 
is  confidently  submitted  to  this  Court,  that  it  will  best  fulfil  its  duties 
by  boldinj;  the  states  united  by  soyerei^  ties,  by  the  staltes  remain- 
ing sovereign,  and  corporations  reinaimng  subject;  not  by  sovereign 
coroorations  and  subject. states. 

The  state  of  Alabama  cannot  apply  the  eonunofi  law  of  G^sorgia 
or  of  Pennsylvania  to  determine  controversies'  snch  as  this.  It 
cannot  ascertain,  by  any  accredited  rules  of  interpretation,  what 
may  have  been  the  intention  of  another  state  in  creating  a  corpo- 
ration which  ^  is  responsible  for  misconduct  only  to  the  state  cre- 
ating it.  and  <;annot  be  reached  in  the  foreign  state  where  it  cou- 
tracts.  Ever^  charter  involves  questions  of  political  'advantage, 
regarding  which  no  state  looks  beyond  itself,  but  nmply  to  its  own 
good,  of  which  no  foreign  Court  can  judge.  All  a  Court  can  do  is 
to  ascertain  the  will  of  its  own  government;  and  if  it  findd  thi(t  that 
government  has  not  sanctioned  the  corporation,  by  express  authority^ 
fox  that  state,  dien  su6h  corp(^ratio]^  cannot  be  acknowledged  by  ^e 
Court.  It  is  no  corporation  before,  that  Cotlrt  Its  charter  may  be 
proved  there,  as  it  must  be,  before  it  is  in  evidence  there,  jtot, 
when  proved,  0ven  though  it  may  have  tf  right  of  action  tfiere,  it 
has  no  right  of  contract  in  that  state,  till  authorized  by  it  to  contract 
Ithere.  If  Courts  are  bound  by  common  law  to  resect  corporations 
td  the  specific  pdrposes  of  their  creation,  they  are  bound  by  the 
same  comipon  law  to  prevent  their  wandering  out  of  place,  as  moch 
as  out  of  pulrpose.    2  Kent,  299,  note  E.  '- 

Charters^ are  special  and  untransferible  trusts,  to  be  executed  as 
when  and  where  prescribed,  which  trusts  Kave  no  extra-iJerritorial 
existence.  If  they  act  by  agent  beyond  the  chartering  state,  the  trust 
is  defrauded  and  annulled,  without  responsibility  of  the  agent  to  the 
chartering  state,  or  of  the  corporation  to  the  foreign  state.  No  state 
can,  even  by  act  of  assembly,  raise  an  executor/administrator,  t>t 
other  trustee  in  another  state.  The  states  of  (Georgia,  Louisiana,  and 
Pennsylvania,  could  not  intend  by  thete'bank  charters  to  make  laws 
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for  the  state  of  Alabanuu  It  is  impossible  in  legal  contemplatioii  so 
to  consider  it  Can  then  the  interposition  of  a  questionable  agency 
supply  a  power,  which  not  onlyneyer  was  intended  to  be  given,  but 
which  could  not  be  giyen  even  if  intended  ?  Otherwise,  all  corpont- 
tions  ihay  by  agencies  act  everywhere.  The  colleges  of  New  Eng- 
land niay  make  masters  of  arts  in  the  southern  states,  and  thb 
soufhem  states  may  introduce  societies  for  establishing  slavery  in 
die  north.  Not  only  so,  but  Europe,  Asia,  Africa,  even  Australasia, 
Mexico,  or  Texas,  may  regulate  the  United  States  of  America. 

In  Dandridge's  case,  IS  Wheat,  Chief  Justice  Marshall,  after  ex- 
plaining the  supposed  changes  of  the  common  law  respecting  cor- 
porations, denies  that  what  he  calls  the  talisman  of  construction  has 
yet  quite  dissolved  the  whole  fabric  of  deep-rooted  and  venerable 
Jurisprudence.  The  old  rule,  for  which  on  that  occasion  he  fell  mto 
a  minority  of  this  Court,  if  preserved,  as  he  insisted,  would  prevent 
all  extra-territorial  corporation  power  \  and  the  confusion  which  if 
suffered  it  will  be  sure  to  inflict  on  the  nationality  of  the  country. 

The  legal  analogies  are  abundant  and  unquestionable.  Executors, 
administrators,  and  guardians  have  no  authority  beyond  the  states 
creating  them.  1  Cranch,  98.  1  Dallas,  45B.  2  Mass.  384.  3  Mass. 
514.  11  Mass.  313.  3  Cranch,  319-323.  5  Mass.  7.  11  Mass.  256. 
9  Cranch,  151.  1  Johns.  Ch.  Rep.  153.  7  Johns.  Ch.  Rep.  45.  6 
Johns.  Ch.  Rep.  353.  1  Hay  ward's  Rep.  354.  3  Pay's  Rep.  74. 
305.  2  Root's  Rep.  462.  7  Cow.  Rep.  68.  9  Wend.  426.  1  Pick. 
Rep.  81.  2  Pick.  Rep.  18.  8  Wheat.  671.  9  Wheat  Rep.  565- 
569.  12  Wheat  169.  3  Mason,  469.  Coxe's  Dig.  p.  16,  pi.  53.  5 
Monroe's  Rep.  49.  6  Monroe's  Rep.  59.  4  Littel's  Rep.  277.  1 
Cameron  and  Norwood's  (North  Car.)  Rep.  68.  1  Marsh.  Rep.  88. 
Stephens  vs.  Swartz,  1  Carolina  Law  Rep.  471.  It  is  in  vain  to  say 
that  executors,  administrators,  and  guardiftns  have  charge  of  pro* 
perty,and  are  therefore  obliged  to  give  security  for  its  safe  manage- 
ment in  each  state  where  it  may  happen  to  be.  So  have  corpora- 
tions charge  of  property.  Their  franchises  are  propertv.  Insolvent 
and  bankrupt  assignees  have  no  power  extra-territorially,  Harrison 
vs.  Stef«7,  5  Cranch,  289.    Dickson  and  Ramsey,  4  Wheat  269. 

When  merchants  draw  bills  of  exchange  over  the  boundaries 
of  states,  across  the  rivers  Delaware,  Ohio,  Hudson,  Connecti- 
cut, Potomac,  and  Savannah,  or  even  the  insignificant  creeks,  and 
sotnetimes  mere  ideal  confines,  which  separate  tihe  various  contermi- 
nous states  of  this  Union',  they  are  foreign  bills  of  exchange.  It  iB 
the  law  of  this  Court,  that  the  states  are  foreign  to  each  other  for  all 
but  federal  purposes.  12  Peters,  720.  Even  a  state  iudgment,  not- 
withstanding its  constitutional  protection,  requires  legal  provision 
for  its  ful^faUh  and  credit  And  foreign  judgments,  even  in  rem — > 
on  questions  of  international  law,  are  tested  so  far  at  least  as  to 
ascertain  that  they  were  pronounced  with  jurisdiction  over  both 
thing  and  person.  Rose  vs.  Himely,  4  Cranch,  294.  Persons, 
whether  aliens  or  citizens,  are  not  allowed  right  of  suit  in  the  fede^ 
ral  Courts  without  some  preliminary  proof  of  it ;  and  corporations^ 
3o  2 
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though  inhabitQiits,  are  not  citizens  with  right  of  suit.  5  Cranch, 
61.  It  has1>een  adjudged  that  foreign  property  of  non-residents  is 
not  attachable  under  state  attachment  laws,  notwithstanding  a  prac- 
tice of  more  than  a  hundred  years  in  some  of  the  states.  Toland  vs, 
Sprague,  12  Peters,  300. 

Corporations  are  municipal  creations  of  states  and  creatures 
of  common  law.  But,  a  has  already 'be§n  questioned,  what  is 
that  law?  If  English,  it  is  adopted  only  as  adapted  here;  and 
what  is  that  in  Alabama — a  state  not  yet  twenty  years  old  ?  This 
is,  probably,  the  first  occasion  when  the  elements  of  corporation 
law  in  that  state  have  come  to  be  ascertained.  Is  it  Roman,  Elng- 
lish,.  or  American?  No  instance  has  occurred,  probably^  before 
o(  a  foreign  corporation  attempting  by  resident  agency  to  deal 
in  Alabama.  We  are  brought  then  at  last  to  the  question,  whether 
an  incorporated  bank  can  enjoy  there  privileges  and  immunities 
denied  to  the  citizens  of  that  state.  The  only  adjudications  in  point 
are,  Beattie  v^.  Knowler,  4  Peters,  167,  168;  and  The  Marietta 
Bank,  2  Rand.  465 ;  the  argument  of  the  Virginia  Court  in  the 
latter ;  the  judgment,  as  well  as  the  argument  of  this  Court  in  the 
former.  The  act  of  the  state  of  Ohio  is  likewise  full  to  the  point,  as 
a  practical  recognition  of  the  law.  The  cases  sustaining  suits  on  con- 
tracts in  the  states  creating  the  corporations  are  no  contradictions  of 
these  two  cases.  The  only  pertinent  English  case,  in  Lord  Raym. 
and  Strange,  has  been  explained.  The  case  of  the  Propagation 
Society  vs.  Wheeler,  in  8  Wheat  464,  was  no  more  than  a  question 
of  suit.  The  Greystock  College  case,  that  of  The  Bank  of  Marietta, 
and  Beatty  vs.  Enowler,  are  coincident  acknowledgments  of  the 
great  principle,  that  a  corporation  has  no  corporate  power  beyond 
Sie  state  to  which  it  owes  being.  In  the  earnest  and  sincere  advo- 
cacy of  that  principle  of  universal,  international,  and  municipal  law, 
Mr.  Ingersoll  said  be  felt  cheered  by  the  assurance  that  his  country 
is  his  client. 

Mr.  Vande  Grufi*,  for  J.  B.  Elarle,  one  of  the  defendants  in  error ; 
stated  that  the  act  of  the  legislature  of  Alabama,  which  declared  the 
statutes  of  the  state  in  force  as  they  are  contained  in  Aikin's  Digest, 
provides  that  all  statutes,  laws,  and  parts  of  laws,  not  included  in 
the  Digest,  are  repealed.  This  repealed  the  act  of  1827  relative  to 
banking;  and  other  laws  on  the  same  subject  This  act  was  passed 
in  1832.  A4kin's  Digest,  301.  There  is  another  act  of  the  legisla- 
ture of  Alabama,  which  makes  bills  of  exchange  and  promissory 
notes  negotiable,  and  declares  them  to  be  prima  facie  evidence  of 
consideration.  Aikin's  Digest,  327. 

Two  questions  have  been  agitated  in  these  causes.  One  may 
not  be  necessary  to  their  decision.  The  question  of  comity  may 
be  one  which  on*general  principles  jfnay  embarrass.  It  is  believed 
that  comity  between  nations  is  as^  necessary  to  their  intercourse, 
as  our  breath  is  to  our  existence;'  but  it  is  not  understood  how 
it  is  to  be  limited.  Is  a  law  of  Pennsylvania  to  be  applied  over  the 
whole  world?    The  rule  that  corporations  have  not  an  eztrik-^ 
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teniltorial  existence  is  established:  but  the  principW ^hich  are 
claimed  on  the  part  of  die  plaintifis  in  error,  would  gii^v^a  universal 
existence  and  unlimited  privileges  to  such  institutions. 

The  general  rule  is,  tliat  the  laws  of  a  particular  state  have 
authority  only  within  the  territory  of  the  state ;  and  the  exertion 
tH  the  rule  prevails  only,  when  the  laws  have  been  adopted  in  a 
foreign,  or  another  state  or  country.  I  ^this  principle  is  correct,  it 
will  be  the  duty  of  the  counsel  for  the  plieuntiiT  m  eriror,  to  show  that 
the  law  of  Pennsylvania  incorporating  the  United  States  Bank  is  a 
law  which  has  been  adopted  in  the  state  of  Alabama. 

A  railroad  company  may  buy  iron  abroad,  for  the  purpose  of  con- 
structing their  railroad  at  home.  This  appears  to  jbe  a  contract 
which  will  be  sustained  by  the  comity  of  nations.  It  presents  a 
different  question  from  this ;  which  is,  whether  the  United  States 
Bank  of  Pennsylvania  can  go  abroad  to  do  acts  which  are  only 
authorized  in  the  state. 

It  would  be  disastrous  to  say  a  corporation  cannot  go  out  of  Ala- 
bama to  buy  paper  to  be  used  in  its  operations  at  home.  But  this 
is  a  different  case  firom  authorizing  a  corporation  to  carry  on  the 
business  for  which  it  was  incorporated  in  Pennsylvania,  out  of  that 
state.  Could  a  bank  of  the  state  of  Pennsylvania  go  to  Mobile,  and 
carry  on  the  business  of  banking  there,  to  the  mjury  of  the  domestic 
banks  ? .  The  rule  of  comity  has  never  been  applied  so  as  to  allow 
it  to  interfere  with  all  the  laws  of  a  state :  its  application  has  ever 
and  only  been  to  particular  cases. 

If  a  Court  has  declared  that  the  rule  of  comity  does  not  apply  in 
a  particular  case,  there  is  a  final  adjustment  of  the  question  as  to 
the  force  of  the  foreign  law  in  that  case ;  and  the  question  is  settled 
by  the  decision  of  the  Court.  No  cases  which  have  been  cited  for 
,the  plaintiffs  in  error,  show  that  by  the  laws  or  the  decisions  of  the 
Courts  of  Alabama,  coiporations  have  extra-territorial  powers  or 
privileges.  The  case  of  the  Marietta  Bank,  decided  in  Virginia, 
and  reported  in  2  Rand.  Rep.,  shows  that  comity  in  favour  of  cor- 
porations does  not  exist.  This  is  evidence  that  there  is  no  general 
law  which  allows  the  existence  of  corporations,  out  of  the  state  in 
which  they  are  chartered. 

All  the  questions  of  the  rights  of  corporations  to  go  abroad  to 
borrow  money,  do  not  apply  to  the  case  before  the  Court.  Those 
corporations  borrow  money  to  enable  them  to  transact  and  carry  on 
the  business  for  which  they  were  incorporated  at  home. 

The  inquiry  is,  whether  the  United  States  Bank  of  the  state  ol 
Pennsylvania  could  go  into  Alabama,  and  there  carry  on  the  business 
Of  banking.  The  legislature  of  Alabama  would,  in  positive  terms, 
have  refused  this  privilege,  if  it  had  been  applied  for.  A  jud^e  in 
Alabama,  knowing  this,  should  have  felt  himself  bound  by  his  judi- 
cial duties  to  apply  a  principle  which  would  have  been  applied  by 
the  legislature. 

Is  it  reasonable,  that  if  large  profits  are  to  be  made  in  Alabama, 

that  a  part  of  these  profits  should  not  be  paid  to  the  state  of  Alabama, 

^or  th^  privilege  of  carrying  on  banking?    This  is  just,  and  it  haa 
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been  the  course  of  le^slation  in  all  the  states  to  receive  a  bonus 
from  banking;  corporations,  or  to  claim  a  portion  of  the  profits  of 
their  operations  on  granting  charters  of  incorporation. 

In  England  corporations  can  only  exist  by  prescription,  or  be 
established  by  grants  froim  the  king,  or  legislative  enactm^it 
Could  a  foreign  corporation  go  to  England,  and  carry  on  its  business 
there,  until  it  should  be  expressly  excluded  by  the  decision  of  a 
Court,  or  by  an  act  of  Parliament  ? 

Another  point  in  this  case  is  to  be  regarded.  The  act  of  the 
legislature  of  Pennsylvania  establbhes  the  United  States  Bank  at 
Philadelphia,  and  authorizes  branches  in  the  state.  The  law  gives 
it  no  powers  to  be  exercised  out  of  the  state.  This  is  a  sufficient 
efidence  of  the  restriction  of  its  existence  to  the  state  of  Penn- 
sylrania. 

As  to  that  feature  in  the  case  before  the  Court,  which  depends 
on  the  existing  constitution  and  laws  of  Alabama,  prohibiting  bank- 
ing, the  Court  will  be  obliged  to  decide  what  banking  is.  The 
agreed  case^hows  that  a  part  of  the  capital  of  the  bank  was  trans- 
ferred to  Alabama  to  buy  bills  of  exchange ;  and  the  question  is. 
whether  buying  bills  of  exchange  is  banking. 

Discounting  biHs  and  notes,  and  receiving  money  On  deposit,  arc 
not  exclusively  banking.  Every  bank,  at  the  time  of  the  incorpo-^ 
ration  of  the  State  Bank  of  Alabama,  dealt  in  bills  of  exchange. 
The  object  of  the  charter  of  Uie  bank  was  to  include  th^  discounting 
and  purchase  of  bills  of  exchange,  as  a  part  of  the  opetations  of  the 
bank.  .  The  bank  was  to  haVe  every  opportunity  of  making  profits 
which  any  other  bank  possessed. 

It  is  not  necessary  to  go  into  the  question  of  the  rights  <^  indi- 
viduals to  purchase  bills  of  exchange.  The  question  before  the 
Court  is,  whether  foreign  corporations  have  such  rights.  Specula- 
tions on  the  rights  of  individuals  only  embarrass  the  case.  To  show 
that  the  dealing  in  bills  of  exchange  is  banking,  Mr.  Vande  Gruff 
cited  Postlethwait's  Universal  Dictionary  of  Trade  and  Com- 
merce, titles  Discount,  Banking.  15  Johns.  Rep.  S90.  Tomlin's 
Law  Dictionary,  title  Bank. 

How  can  the  plaintifi*  say  the  purchase  of  bills  of  exchange  is  not 
banking,  when  the  law  of  their  existence  gives  them  no  other 
powers  but  those  of  a  bank.  They  are  here  found  remitting  their 
funds  of  the  bank  to  Alabaina  to  buy  bills.  Can  they  say  this  is^ 
not  a  banking  operation  ?  It  -^as  the  object  of  the  act  incorporating^ 
the  bank  to  give  it  the  advantages  of  buying  bills  of  exchange, 
which  composes  a  l^rge  part  of  the  profits  of  banking  operations; 
and  this  is  precisely  what  they  have  done  in  the  case  before  the 
Court  The  constitution  of  Alabama  on  this  subject  should  receive 
a  liberal  construction,  as  the  whole  support  of  the  government  of 
Alabama  is  derived  from  the  banking  operations  of  the  state  banks. 

Mr.  Chief  Justice  Tanet  delivered  the' opinion  of  the  Court. 
These  three  cases  involve  the  same  principles,  and  have  been 


JANUARY  TERM,  1B39.  585 

[Bmnk  of  AogMite  et.  Earie.] 

brought  before  us  by  writs  of  error  directed  to  the  Circuit  Court 
and  southern  district  of  Alabama.  The  two  first  have  been  fuUy 
argued  by  counsel ;  and  the  last  submitted  to  the  Court  upon  the 
arguments  offered  in  the  other  two.  There  are  some  shades  of  dif- 
ference in  the  facts  as  stated  in  the  different  records,  but  none  that 
can  affect  the  decision.  We  proceed  therefore  to  express  our  opinion 
on  the  first  case  argued,  which  was  the  Bank  of  Augusta  lut.  Josqph 
B.  Earle.    The  judgment  in  this  case  must  decide  me  others. 

The  questions  presented  to  the  Court  arise  upon  a  case  stated  in 
the  Circuit  Court  m  the  following  words : — 

<<  The  defendant  defends  this  action  upon  the  following  iacts,  that 
are  admitted  by  the  plaintiffs:  that  plaintiffs  are  a  coiporalion, 
incorporated  by  an  act  of  the  legislature  of  the  state  of  Georgia, 
and  have  power  usually  conferred  upon  banking  institutions,  such  as 
to  purchase  bills  of  exchange,  &c.  That  the  bul  sued  on  was  made 
and  endorsed,  for  the  purpose  of  being  discounted  by  Thomas 
M^Gran,  the  agent  of  said  bank,  who  had  funds  of  the  plaintiffs  in 
his  hands  for  the  purpose  of  purchasing  bills,  which  funds  were 
derived  from  bills  and  notes  discounted  in  Georgia  by  said  plaintiffs, 
and  payable  in  Mobile;  and  the  said  M^Gran,  agent  as  aforesaid, 
did  so  discount  and  purchase  the  said  bill  sued  on,  in  the  city  of 
Mobile,  state  aforesaid,  for  the  benefit  of  said  bank,  and  with  their 
funds,  and  to  remit  said  funds  to  the  said  plaintiffs. 

If  the  Court  shall  say  that  the  facts  constitute  a  defence  to  this 
action,  judgment  will  be  given  for  the  defendant,  otherwise  for 
plaintiffs,  for  the  amount  of  the  bill,  damageis,  interest,  and  cost ; 
either  party  to  have  the  right  of  appeal  or  writ  of  error  to  the 
Supreme  Court  upon  this  statement  of  facts,  and  the  judgment 
thereon.'*  v 

Upon  this  statement  of  facts  the  Court  gave  judgment  for  the 
defendant ;  being  of  opinion  that  a  bank  incorporated  by  the  laws 
of  Georgia,  with  a  power  among  other  things  to  purchase  bills  of 
exchange,  could  not  lawfully  exercise  that  power  in  the  state  of 
Alabama ;  and  diat  the  contract  for  this  bill  was  therefore  void,  and 
did  not  bind  the  parties  to  the  payment  of  the  money.         « 

It  will  at  once  be  seen  that  the  questions  brought  here  for  decision 
are  of  a  very  grave  character,  and  they  have  received  ifrom  the 
Court  an  attentive  examination.  A  multitude  of  corporations  for 
various  purposes  have  been  chartered  by  the  several  states;  a  large 
portion  of  certain  branches  of  business  has  been  transacted  by  in- 
corporated companies,  or  through  their  agency ;  and  contracts  to  a 
very  great  amount  have  undoubtedly  been  made  by  different  cor- 
porations out  of  the  jurisdiction  of  the  particular  state  by  which 
they  were  created.  In  deciding  the  case  before  us,  we  m  effect 
determine  whether  these  numerous  contracts  are  valid,  or  not.  And 
if,  as  has  been  argued  at  the  bar,  a  corporation,  from  its  nature  and 
character,  is  incapable  of  making  such  contracts;  or  if  they  are 
inconsistent  with  the  rights  and.  sovereignty  of  the  states  in  which 
they  are  made,  tiiey  cannot  be  enforced  in  the  Courts  of  justice. 

74 
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Much  of  the  argument  has  turned  on  the  nature  and  extent  of 
the  powers  which  belong  to  the  artificial  being  called  a  corporation; 
and  the  rules  of  law  by  which  they  are  to  be  measured.  On  the 
part  of  the  plaintiff  in  error,  it  has  been  contended  that  a  corporation 
composed  of  citizens  of  other  states  are  entitled  to  the  benefit  of  that 
provision  in  the  Constitution  of  the  United  States  which  declares 
that  "The  citizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  states ;"  that  the  Court 
should  look  behind  the  act  of  incorporation,  and  see  who  are  the 
members  of  it ;  and,  if  in  this  case  it  should  appear  that  the  corpo- 
ration of  the  Bank  of  Augusta  consists  altogether  of  citizens  of  the 
state  of  Georgia,  that  such  citizens  are  entitled  to  the  privileges  and 
immunities  of  citizens  in  the  state  of  Alabama :  and  as  the  citizens 
of  Alabama  may  unquestionably  purchase  bills. of  exchange  in  that 
state,  it  is  insisted  that  the  members  of  this  corporation  are  entitled 
to  the  same  privilege,  and  cannot  be  deprived  of  it  even  by  express 
provbions  in  the  Constitution  or  laws  of  the  state.  The  case  of  the 
Bank  of  the  United  States  vs.  Deveaux,  5  Cranch,  61,  is  relied  on 
to  support  this  position. 

.  It  IS  true,  that  in  the  case  referred  to,  this  Court  decided  that  in  a 
question  of  jurisdiction  they  might  look  to  the  character  of  the  per- 
sons composing  a  corporation ;  and  if  it  appeared  that  they  were 
citizens  of  another  state,  and  the  fact  wa^  set  forth  by  proper  aver- 
ments, the  corporation  might  sue  in  its  corporate  name  in  the  Courts 
of  the  United  States.  But  in  that  case  the  Court  confined  its  deci- 
sion, in  express  terms,  to  a  question  of  jurisdiction;  to  a  right  to  sue ; 
and  evidently  went  even  so  far  with  some  hesitation.  We  fully 
assent  to  the  propriety  of  that  decision ;  and  it  has  ever  since  been 
recognised  as  authority  in  this  Court  But  the  principle  has  never 
been  extended  any  farther  than  it  was  carried  in  that  case^  and  has 
never  been  supposed  to  extend  to  contracts  made  by  a  corporation ; 
especially  in  another  sovereignty.  If  it  were  held  to  embrace  con- 
tracts, and  that  the  members  of  a  corporation  were  to  be  regarded 
€is  individuals  carrying  on  business  in  their  corporate  name,  and 
therefore  entitled  to  the  privileges  of  citizens  in  matters  of  contract, 
it  is  very  clear  that  they  must  at  the  same  time  take  upon  them- 
selyes  the  liabilities  of  citizens,  and  be  bound  by  their  contracts  in 
like  manner.  The  result  of  this  would  be  to  make  a  corporation  a 
mere  partnership  in  business,  in  which  each  stockholder  would  be 
liable  to  the  whole-  extent  of  his  property  for  the  debts  of  the  cor- 
poration ;  and  he  might  be  sued  for  them,  in  any  state  in  which  he 
might  happen  to  be  toiind.  The  clause  of  the  Constitution  referred 
to  certainly  never  intended  to  give  to  the  citizens  of  each  state  the 
privileges  of  citizens  in  the  several  states,  and  at  the  same  time  to 
exempt  them  from  the  liabilities  which  the  exercise  of  such  privi- 
leges would  bring  upon  individuals  who  were  citizens  of  the  state. 
This  would  be  to  give  the  citizens  of  other  states  far  higher  and 
greater  privileges  than  are  enjoyed  by  the  citizens  of  the  state  itself 
Besides,  it  would  deprive  every  state  of  all  control  over  the  extent 
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of  corporate  franchises  proper  to  be  granted  in  the  state ;  and  cor- 
porations would  be  chartered  in  one,  to  carry  on  their  operations  in 
another.  It  is  impossible  upon  any  sound  principle  to  give  such  a 
construction  to  the  article  in  question.  Whenever  a  corporation 
makes  a  contract,  it  is  the  contract  of  the  legal  entity;  of  the  artifi- 
cial being  created  by  the  charter ;  and  not  the  contract  of  the  indi- 
▼idual  members.  The  only  rights  it  can  claim  are  the  rights  which 
are  given  to  it  in  that  character,  and  not  the  rights  which  belong  to 
its  members  as  citizens  of  a  state :  and  we  now  proceed  to  inquire 
what  rights  the  plaintiffs  in  error,  a  corporation  created  by  Georgia,, 
could  lawfully  exercise  in  another  state ;  and  whether  the  purchase 
of  the  bill  of  exchange  on  which  this  suit  is  brought  was  a  valid 
contract,  and  obligatory  on  the  parties. 

The  nature  and  character  of  a  corporation  created  by  a  statute, 
and  the  extent  of  the  powers  which  it  may  lawfully  exercise,  have 
upon  several  occasions  been  under  consideration  in  this  Court. 

In  the  case  of  Head  and  Amory  vs.  the  Providence  Insurance 
Company,  2  Cranch,  127,  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  Court,  said,  "  without  ascribing  to  this  body,  which 
in  its  corporate  capacity  is  the  niere  creature  of  the  act  to  which  it 
owes  its  existence,  all  the  qualities  and  disabilities  annexed  by  the 
common  law  to  ancient  institutions  of  this  sort,  it  may  correctly  be 
said  to  be  precisely  what  the  incorporating  act  has  made  it;  to  derive 
all  its  powers  from  that  act,  and  to  be  capable  of  exerting  its  fiicul- 
ties  only  in  the  manner  which  that  act  authorizes. 

To  this  source  of  its  being,  then,  we  must  recur  to  ascertain  its 
powers ;  and  to  determine  whether  it  can  complete  a  contract  by 
such  communications  as  are  in  this  record." 

In  the  case  of  Dartmouth  College  vs.  Woodward,^  Wheat  636, 
the  same  principle  was  again  decided  by  the  Court.  "  A  corpora- 
tion," said  the  Court, "  is  an  artificial  being,  invisible,  intangible,  and 
existing  only  in  contemplation  of  law.  Being  a  mere  creature  of 
the  law,  it  possesses  only  those  properties  which  the  charter  of  its 
creation  confers  upon  it,  either  expressly,  or  as  incidental  to  its  very 
existence." 

And  in  the  case  of  the  Bank  of  the  United  States  vs.  Dandridge, 
12  Wheat.  64,  where  the  questions  in  relation  to  the  powers  of  cor- 
porations and  their  mode  of  action,  were  very  carefully  considered ; 
the  Court  said,,"Bu1t  whatever  may  be  the  implied  powers  of  ag- 
gregate corporations  by  the  common  law,  and  ,the  modes  by  which 
those  powers  are  to  be  carried  into  operation ;  corporations  created 
by  statute,  must  depend  both  for  their  powers  and  the  mode  of  ex- 
ercising them,  upon  the  true  construction  of  the  statute  itself." 

It  cannot  be  necessary  to  add  to  these  authorities.  And  it  may 
be  safely  assumed  that  a  corporation  can  make  no  contracts,  and  do 
no  acts  either  withm  or  without  the  state  which  creates  it,  except 
such  as  are  authorized  by  its  charter;  and  those  acts  must  also  be 
done,  by  such  officers  or  agents,  and  in  such  manner  as  the  charter 
authorizes.     And  if  the  law  creating  a  corporation,  doesr  not,  by 
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the  trae  construction  of  the  words  used  in  the  charter,  sive  it  ibe 
right  to  exercise  its  powers  beyond  the  limits  of  the  state,  all  contracti 
made  by  it  in  other  states  would  be  void; 

The  charter  of  the  Bank  of  Augusta  authorizes  it,  in  general 
terms,  to  deal  in  bills  of  exchange ;  and,  consequently,  gives  it  the 
power  to  purchase  foreign  bills  as  well  as  inland;  in  other  words, 
to  purchase  bills  payable  in  another  state.  The  power  thus  given, 
clothed  the  corporation  with  the  right  to  make  contracts  out  of  the 
state,  in  so  far  as  Georgia  could  confer  it  For  whenever  it  pur- 
diased  a  foreign'bill,  and  forwarded  it  to  an  agent  to  present  for  ac^ 
ceptance,  if  it  was  honoured  by  the  drawee,  &e  contract  of  accept- 
ance was  necessarily  made  in  another  state ;  and  the  general  power 
to  purchase  bills  without  any  restriction  as  to  place,  by  its  taxr  and 
natural  import,  authorized  the  bank  to  make  such  purchases,  wher- 
ever it  was  found  most  convenient  and  profitable  to  the  institution ; 
and  also  to  employ  suitable  agents  for  that  purpose.  Ilie  purchase 
of  the  bill  in  question  Was,  therefore,  the  exercise  of  one  of  the 
powers  which  ^e  bank  pbssessed  under  its  charter ;  and  was  scusc- 
tioned  by.the  law  of  GreOrgia -creating  the  corporation,  so  fiur  as  that 
state  could  authorize  a  corporation  to  exercise  its  powers  beyond 
the  limits  of  its  own  jurisdiction. 

But  it  has  bpen  urged  ^  in  the  argument,  that  notwithstanding  the 

J  powers  thus  conferred  by  the  terms  of  the  charter,  a  corporation, 
rom  the  very  nature  of  its  being,  can  have  no  authority  to  contract 
out  of  the  limits  of  the  state ;  that  the  laws  of  a  state  can  have  no 
extra-territorial  operation ;  and  that  as.  a  corporation  is  the  mere 
creature  of  a  law  of  the  state,  it  can  have  no  existence  beyond  the 
limits  in  which  that  law  operates;  and  that  it  must  nece^arily  be 
incapable 'of  making  a  contract  in  another  pla^. 

It  is  very  true  that  a  corporation  can  hove  no  legal  existence  out 
of  the  boundaries  of  the  sovereignty  by  which  it  is  created.    It 
exists  only  in  contemplation  of  law>  and  by  force  of  the  law ;  and 
Where  that  law  ceases  to  operate,  and  is  no  longer  obligatory,  the 
coporation  can  have  no  existence.    It  must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sovereignty.    B.ut  although 
it  must  live  and  have  itsbeing  in  that  state  only,  yet  it  does  not  by 
any  means  follow  that  its  existence  there  will  not  be  recognised  in  I 
other  places ;  and  its  residence  in  one  state  creates  no  insuperable 
objection  to  its  power  of  contracting  in  another.  It  is  indeed  a  mere 
artificial  being,  invisible  and  intangible ;  yet  it  is  a  person,  for  cer-l 
tain  purposes  in  contemplation  of  law,  and  has  been  recognised  as  J 
such  by  the  decisions  of  thb  Court    It  was  so  held  in  the  case  of  | 
The  United  States  vs.  Amedy,  11  Whea.t  412,  and  in  Beaston  w. 
The  Fanner's  Bank  of  Delaware,  12  Peters,  135.    Now,  natural  I 
persons  through  the  intervention  of  agents,  oxfi  continually  making 
contracts  in  countries  in  which  they  do  not  reside ;  woA  where  they 
are  not  personally  present  when  the  contract  is  made ;  and  nobody 
has  ever  doubted  the  validity  of  these  agreements.    And  whiU 
greater  objection  can  thejre  be  to  the  capacity  of  an  artificial  perioify 
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by  its  agents,  to  make  a  contract  within  the  scope  of  its  limited 
powers,  m  a  sovereignty  in  which  it  does  not  reside ;  provided  such 
contracts  are  permitted  to  be  made  by  them  by  the  laws  of  the 
place? 

.  The  (k>rporation  must  no  doubt  show,  that  the  law  of  its  creation 
gave  it  authority  to  make  such  contracts,  through  such  agents.  Yet, 
as  in  the  case  of  a  natural  person,  it  is  not  necessary  that  it  diould 
actually  exist  in  the  sovereignty  in  whidi  the  contract  is  made.  It 
is  sufficient  thaV  its  existence  aa  an  artificial  person,  ia  (he  state  of 
its  creation,  is  acknowledged  and  recognised  by  the  law  of  the  na- 
tion where  the  dealing  takes  place ;  and  that  it  ia  permitted  by  the 
laws  of  that  place  to  exercis^  there  the  powers  wim  which  it  is  en- 
dowed. 

Every  power,  however,  of  th^  description  of  which  we  are  speak* 
ing,  which  a  corporation  exercises  in  another  state,  dej^nds  for  ita 
validity  upon  the  laws  of  the  sovereignty  i|L  which  it  is  exefcised ; 
and  a  corporation  can  make  no  TOlid  contract  without  their  ^ctioo, 
express  or  implied.  And  this  brings  us  to  the  question  which  hma 
been  so  elaborately  discussed ;  whether,  by  the  comity  of  nati  ns 
and  between  these  states,  the  corporations  of  one  state  a^'permitled 
to  inhke  contracts  in  uothen  It  is  needless  to  enumeirate  bere.the 
instances  in  which,  by  the  seneral  practice  of  civilized  countries, 
the  laws  of  f^e  one.  Will,  by  ttie  comity  of  nations,  be  recognised  and 
executed  in  another,  where  the  tisht  of  individuals  are  concerned. 
The  cases  of  contracts  made  in  a  mreign  country  are  familiar  exam>- 
pies ;  and  Courts  of  ju9tice  have  always  expound^  arid  executed 
them,  according  to  the  laws  of  the  plaibe  in  which  they^were  made ; 
provided  that,  law  was  hot  repugnidfit  to  the  lawis^  or*policy  df  th^ 
own  country.  The  comity  thus  extended  to  Q)her  nationf  is  no  im- 
peachment of  sovereignty  It  is  tfw  voluntary  act  of  the  iiation  by 
which  it  is  oflfored ;  and  is  inadmissible  irbea  contrary  to  its  policy,  * 
or  prejudicial  to  its  interests*  Btit  it  contributes  so  largely  to  pro- 
mote justice  between  individuals,and  to  produce  a  firiendly  intercourse 
between  the  sovereignties  to  which  they  belong ;  that  Courts  of  jus- 
tice Jbavo  continually  act|^  upon  it,  as  a  part  of  the  voluntary  law- 
of  iiations.  It  is  truly  saul,  in  Stdry's  Conflict  of  Laws,  37,  that  <^  In 
the  silence  of  any  positive  rule,  affirming,  or  denying,  i  resbaining 
the  operatioti  of  foreign  laws.  Courts  of  justice  presr  'me  the  tacit 
adoption  of  them  by  their  own  government ;  unless  fh^ey  are  repug- 
nant to  its  policy,  or  prejudicial  to  Its  interests.  It  is  not  the  comity 
-of  the  Courts,  but  the  co^mity  of  th^  nation  which  is  administered,  and 
ascertained  in  the  same. way,  and  guided  by  the  same  reasoning  by 
which  all  other  ^principles  of  municipal  law  are  ascertained  and 
guided.** 

Adopting,  as  we  do,  the  principle  here  stated,  we  proceed  to  inquire 
whether,  by  the  comity  of  nations,  foreign  corporations  are  permit- 
ted o  make  contracts  within  their  jurisidiction  ^  abd  we  can  per-, 
ceive  no  sufficient  reason  for  excluding  tiiiem,  when  they  are  not 
contrary  to  the  known  policy  of  the  state,  or  injurious  to  its  inte- 
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rests.  It  is  nothing  more  than  the  admissidn  of  the  existence  of  an 
artificial  person  created  by  the  law  of  another  state,  apd  clothed  with 
the  power  of  naaking  certain  contracts.  It  is  but  the  usual  comity 
of  recognising  the  law  of  another  state.  .  In  England,  from  which 
we  have  received  our  general  principles  of  jurisprudence,  no  doubt 
appears  to  have  been  enteifained  of  the  right  of  a  foreign  corpora- 
tion to  sue  in  its  Courts ;  since  the  case  Henriquez  vs.  The  Dutch 
West  India  Company ,  decided  in  1729,  2  L.  Raymond,  1532.  And  it 
is  a  matter  of  history,  which  this  Court  are  bound  to  notice,  that  cor- 

!>orations,  created  in  this  country,  have  been  in  the  open  practice 
or  many  years  past,  of  making  contracts  in  England  of  various 
kinds,  and  to  very  large  amounts ;  and  we  have  never  seen  a  doubt 
suggested  there  of  the  validity  of  thcJse  contracts,  by  any  Court  or 
any  jurist.  It  is  impossible  to  imagine  .that  any  Court  in  the  United 
States  would  refuse  to  execute  a  contract,  by  which  an  American 
corporation  had  borrowed  money  in  England;  yet  if  the  contracts  of 
corporations  made  out  of  the  state  by  which  they  were  created,  are 
void,  even  contracts  of  that  description  could  not  be  enforced. 

It  has,  however,  been  supposed  that  the  rules  of  comity  between 
foreign  nations  do  not  apply  to  the  states  of  this  •Union;  that  they 
extend  to  one  another  no  other  rights  than  those  which  are  given 
by  the  Constitution  of  the  United  States ;  and  that  the  Courts  of 
the  general  government  are  not  at  liberty  to  presume,  in  the  absence 
of  all  legislation  on  the  subject,  that  a  state  has  fidopted  the  comity 
of  nations  towards  the  other  states,  as  a  part  of  its  jurisprudence ;  or 
that  it  acknowledges  any  rights  but  those  which  are  secured  by  the 
Constitution  of  the  United  States.  The  Court  think  otherwise. 
The  intimate  union  of  these  states,  as  members  of  the  same  great 
political  family;  the  deep  and  vital  interests  which  bind  them  so 
closely  together;  should  lead  us,  in  the  absence  of  proof  to  the  con- 
trary, to  presume  a  greater  degree  of  comity,  and  friendship,  and 
kindness  towards  one  another,  than  we  should  be  authorized  to  pre- 
sume between  foreign  nations.  And  when  (as  without  doubt  must 
occasionally  happen)  the  interest  or  policy'of  any  state  requires  it  to 
restrict  the  rule,  it  has  but  to  declare  its  will,  and  the  legal  presump- 
tion is  at  once  at  an  end.  But  until  this  is  done,  u|)on  what  grounds 
could  this  Court  refuse  to  administer  the  law  of  international  comity 
between  these  states  ?  They  are  sovereign  states ;  and  the  history 
of  the  past,  and  the  events  which  are  daily  occurring,  furnish  the 
strongest  evidence  that  they  have  adopted  towards  each  other  the 
laws  of  comity  in  their  fullest  extent.  Money  is  frequently  bor- 
rowed in  one  state,  by  a  corporation  created  in  another.  The  nume- 
.rous  banks  established  by  different  states  are  in  the  constant  habit 
oC  contracting  and  dealing  with  one  another.  Agencies  for  corpo- 
rations engaged  in  the  business  of  insurance  and  of  banking  have 
been  established  in  other  states,  and  suffered  to  make  contracts  with- 
out any  objection  on  the  part  of  the  state  auiUorities.  These  usages 
of  commerce  and  trade  have  been  so  general  and  public,  and  have 
been  practised  for  so  lon^  a  period  of  time,  and'so  generally  aoqoi- 
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eM^  in  by  the  states,  that  the  Court  cannot  overlook  them  when  a 
question  like  the  one  before  us  is  under  consideration.  The  silence 
of  the  state  authorities,  while  these  events  are  passipg  before  them, 
show  their  a^nt  to  the  ordinary  laws  of  comity  which  permit  a 
corporation  to  make  contracts  in  another  state.  But  we  are  not  left 
to  infer  it  merely  irom  the  general  usag.es  of  trade,  and  the  silent 
acquiescence  of  the  states.  It  appears  from  the  cases  cited  in  the 
argument,  which  it  is  unnecessary  to  recapitulate  in  this  opinion ; 
Jthat  it  has  been  decided  in  many  of  the  3tate  Courts,  we  believe  in 
ail  of  them  where  the  quesUon  has  arisen,  that  a  corporation  of  one 
state  msty  sue  in  the  Courts  of  another.  If  it  may  suie,  why  may  it 
not  make  a  contract?  The  right  to  sue  is  one  of  the  powers  wtuch 
it  derives  from  its  charter.  •  If  the  Courts  of  another  country  take 
notice  of  its  existence  as  a  corporation,  so  far  as  to  allow  it  to  main- 
tain a  suit,  and  perm^  it  to  exercise  that  power;  why  should  not  its 
existence  be  recognised  for  other  purposes,  and  the  corporation  per- 
mitted to  exercise  another  power  which  is  given  to  it  by  the  same 
law  and  the  same  sovereignty — where  Ihe  last  mentioned  power 
does  not  come  in  conflict  with  the  interest  or  policy  of  the  state  ? 
There  is  certainly  nothing  in  the  nature  and  character  of  a  corpora-- 
tion  which  could  justly  lead  to  such  a  distinction;  and  which  should 
extend  to  it  the  comity  of  suit,  and  refuse  to  it  the  comity  of  contract. 
If  it  is  allowed  to  sue,  it  would  of  course  be  permitted  to  compro- 
mise, if  it  thought  proper,  with  its  debtor  ;''to  give  him  time ;  to  accept 
something  else  in  satisfaction ;  to  give  him  a  release ;  and  to  employ 
an  attorney  for  itself  to  conduct  its  suit.  These  are  all  matters  of 
contract,  and  yet  are  so  intimately  connected  with  the  right  to  sue, 
that  the  latter  could  not  be  effectually  exercised  if  the  former  were 
denied. 

We  turn  in  the  next  place  to  the  legislation  of  the  states. 

So  far  as  any  of  them  have  acted  on  this  subject,  it  is  evident  that 
they  have  regarded  the  comity  of  contract,  as  well  as  the  comity 
of  suit,  to  be  a  part  of  the  law  of  the  state,  unless  restricted  by 
statute.  Thus  a  law  was  passed  by  the  state  of  Pennsylvania. 
March  10, 1610,  which  prohibited  foreigners  and  foreign  corpora- 
tions from  making  contracts  of  insurance  against  fire,  and  other 
losses  mentioned  in  the  law.  In  New  York,  also,  a  law  was  passed, 
March  18, 1814,  which  prohibited  foreigners  and  foreign  corpora- 
tions from  making  in  that  staie  Uisurances*  against  fire ;  and  by 
another  law,  passed  April  21, 1818,  corporations  chartered  by  other 
states  are  prohibited  from  keeping  any  Office  of  deposit  for  the  pur- 
pose of  discounting  promissory  notes,  or  carrying  on  any  kind  of 
business  which  incorporated  banks  are  authorized  by  law  to  carry 
on.  The  prohibition  of  certain  specified  contracts  by  corporations 
in  these  laws,  is  by  necessary  implication  an  admission  that  other 
contracts  may  be  made  by  foreign  corporations  in  Pennsylvania,  and 
New  Ydrk ;  and  that  no  legislative  permission  is  necessary  to  give 
them  validity.    And  the  language  of  these 'prohibitory  acts  most 
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clearly  indicates  that  the  contracts  forbidden  by  them  might  lawfully 
.have  been  made  before  the9e  laws  were  passed. 

Maryk^  has  gone  still  farther  in  recognising  this  right.  By  a 
law  passed  in  1834,  that  state  has  prescribed  the  manner  in  which 
corporations  not  chartered  by  the  state,  <<  which  ^hall  transact  or 
shall  have  transacted  business'^  in  the  state,  may  be  sued  in  its. 
Courts  upon  contracts  made  in  the  state.  The  law  assumes  in  the 
clearest  manner^  that  such  contracts  were  valid,  and. provides  a 
remedy  by  which  to  enforce  them. 

In  the  legislation  of  Congress,  also,  where  the  states  and  the 
people  of  the  several  states  are  aU  represented,  we  shall  find  proof 
of  the  general  understanding  in  the  United  States^  that  by  the  law 
of  comity  among  the  states,  the  corporations  chartered  by  one  were 
permitted  to  make  contracts  in  the  others.  By  the  act  of  Congress 
of  June  29, 1836,  (4  Story's  Laws,  S445,)  regulating  the  depoaites 
of  public  money,  the  Secretary  of  the  Tteasury  was  authorized  to 
make  arrangements  with  some  bank  or  banks,  to  establish' an  agency 
in  the  stated  and  territories  where  there  was  no  bank,  or  none  that 
could  be  employed  as  a  public  depository,  to  receive  and  disburse 
the  public  money  which  might  be  directed  to  be  there  deposited 
Now  if  the  proposition  be  tjrue  that  a  corporation  created  by  one 
state  cannot  make  a  valid  contract  in  another,  the  contracts  made 
through  this  agency  in  behalf  of  the  bank,  put  of  the  state  where 
the  bank  itself  was  chartered,  would  all  be  void,  both  as  respected 
the  contracts  with  the  government  and  the  individuals  who  dealt 
with  it  How  could  such  an  agency,  upon  the  principles  now  con- 
tended for,  have  performed  any  of  the  aiities  for  whkm  it  was  esta- 
blished? 

But  it  caifnot  be  necessary  to  pursue  the  argument  furth^.  We 
think  it  ia  well  settled,  that  by  the  law  of  comitjr  among  dationa,  a 
corporation  created  by  one  sovereignty  is  permitted  to  make  con- 
tracts in  another,  and  to  sue  in  its  Courts;  and  that  the  same  law 
of  >comity  prevails  among  the  seversd  sovereignties  of  this  Union. 
The  public  and  well  known,  and  l0i$  cootiniicfd  usages  of  trader 
the  general  acquiescence  of  the  stat^i;  the  particular  Widation  of 
some  of  them,  as-well  as  the  legislation  Of  Congr^ ;  all  concur  in 
proving  the  truth  of  this  proposition. 

But  we  have  already  said  that  this  comity  is  presumed  from  the 
silent  acquiescence  of  the  state,  ^^enever  a  state  suffi^acfady  indi- 
cates that  contracts  which  derive  their  validity  from  its  comity  are 
repugnant  to  its  policy,  or  are  considered  as  injurious  to  its  inlereMs ; 
the  presumption  in  mvour  of  its  adoption  can  no  longer  be  made. 
Ai^d  it  remains  to  inquire,  whether  there  is  any  thing  in  the  txmsti^ 
tution  or  laws  of  Alabama,  fi*om  which  this  <])ourt  would  bei  justi- 
fied in  concluiUng  that  the  purchtuse  of  the  bill  in  question  was  con- 
trary to  its  policy. 

TTie  constitution  of  AlalpHMna  contains  the  following  provisions  in 
rdation  to  banks 

<<One  state  bank  may  be  established,  with  such  numt)er  d 
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branches  as  the  General  Assembly  may  from  time  to  time  deem 
expedient,  provided  that  no  branch  bank  shall  be  established,  n<tf 
bank  charter  renewed,  under  the  authority  of  this  state,  without  the 
concurrence  of  two-thirds  of  both  houses  of  the  General  Assembly; 
and  provided  also  that  not  more  than  one  bfmk  or  branch  bank  shall 
be  established,  nor  bank  charter  renewed,  but  in  conformity  to  the 
following  rules : 

^^  1.  At  least  two-fifths  of  the  capital  stock  shall  be  reserved  for 
the  state. 

*'  2.  A  proportion  of  power,  in  the  direction  of  the  bank,  shall  be 
reserved  to  the  state,  equal  at  least  to  its  proportion  of  stock  therein. 

^<  3.  Hie  state  and  individual  stockholders  shall  be  liable  respect^ 
ively  for  the  debts  of  the  bank,  in  proportion  to  theii  stock  holden 
therein. 

^^4,  The  remedy  for  collecting  debts  shall  be  reciprocal,  for  and 
against  the  bank. 

**  5.  No  bank  shall  commence  operations  until  half  of  the  capital 
stock  subscribed  for  be  actually  paid  in  gold  and  silver ;  which 
amount  shall,  in  no  case,  be  less  than  one  hundred  thousand 
doUars."     ' 

Now  from  these  provisions  in  the  constitution,  it  is  evidently  the 
policy  of  Alabama  to  restrict  the  power  of  the  legislature  in  relation 
to  bank  charters,  and  to  secure  to  the  state  a  large  portion  of  the 
profits  of  banking,  in  order  to  provide  a  public  revenue ;  and  also  to 
make  safe  the  debts  which  should  be  contracted  by  the  banks.  The 
meaning  too  iii  which  that  state  used  the  word  bank,  in  her  consti-*' 
tution,  is  sufficiently  plain  from  its  subsequent  legislation.  All  of  the 
banks  chartered  by  it,  are  authorized  to  receive  deposits  of' money, 
to  discoimt  notes,  to  purchase  bills  of  exchange,  and  to  issue  their 
own  notes  payable  on  demand  to  bearer.  Tliese  are  the  usual 
powers  conferred  on  the  banking  corporations  in  the  difieifent  stajtes 
of  the  Union ;  and  wlien  we  are  dealing  with  the  business  of  banking 
in  Alabama,  we  must  undoubtedly  attach  to  it  the  meaning  in  which 
it  is  used  in  the  constitution  and  laws  of  the  state.  Upon  so  much 
of  the  policy  of  Alabama,  therefore,  in  relation  to  banks  as  is  dis« 
closed  by  its  constitution,  and  upon  the  meaning  which  that  state 
attaches  to  the  word  bank,,  we  can  have  no  reasonable  doubt  But 
before  this  Court  can  undertake  to  say  that  the  discount  of  the  bill 
in  question  was  illegal,  many  other  inquiries  must  be  made,  and 
many  other  difficulties  must  be  solved.  Was  it  the  policy  of  Ala- 
bama to  exclude  all  competition  with  its  own  banks  by  the  corpora-i 
tions  of  other  states?  Did  the  state  intend,  by  these  provisions* ift 
its  constitution,  and  these  charters  fo  its  banks,  to  inhibit  the  circu- 
lation of  the  notes  of  other  banks,  the  discount  of  notes,  the  loan  of 
money,  and  the  purchase  of  bills  of  exchange  ?  Or  did  it  design  to 
go  still  further,  and  forbid  the  banking  corporations  of  other  states 
from  making  a  contract  of  any  kind  within  its  territory?  Did  it 
mean  to  prohibit  its  own  banks  fron^^eeping  mutual  aceouiits  with 
the  banks  of  other  states,  and  from  entering  into  any  contract  with 
3  p  2  75 
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them,  express  or  implied  ?  Or  did  she  mean  to  give  to  'Iter  banks 
the  power  of  contracting  withip  the  limits  of  the  state  with  foreign 
corporations,  and  deny  it  to  individual  citizens  ?  She  may  believe  it 
to  be  the  interest  of  bet  citizens  Uf  permit  the  competition  of  other 
banks  in  the  circulation  of  notes,  m  tbe  jpurchase^md.tal^  of  bills 
of  exchange,  and  in  the  loan  of  money.  Or  she  may  think  it  to  be 
her  interest  to  prevent -tne  circulation  of  the  notes  of  other  banks; 
and  to  prohibit  them  from,  sending  mon^y  thers  lo  bc^  employed  in 
the  purchase  of  exchange,  or  making  contrai^ts  of  any  other  de- 
scription. 

The  state  has  not  made  known  its  policy  upon  any  of  these  points. 
And  how  can  this  Court,  with  no  other  lights  before,  it,  imdertake 
to  mark  put  by  a  definite  and  distinct  line  the  jpolicy  which  Uabama 
has  adapted  in  relation  to  this  complex  and  intricate  questioa  of 
political  economy?  It.  is  true  that  the  state  is  the  principal  stock- 
holder in  her  own  banks.  She  has  created  seven ;  aod*  in  five  of 
them  the  state  owns  the>  whole  stock;  and  in  the  oth0rs  two-fifths. 
This  proves  that  the  state  is  deeply  interested  in  the  s^oeessful 
operation  of  her  banks,  and  it  may  be  her  policy  to  sh  it  but  all  in- 
terference with  them.  In  another  view  of  the  subject,  however,  she 
may  believe  it  to  be  her  policy  to  extend  the  utmost  liberality  to  the 
banks  of  other  states;. in  the  expectation  that  it  would  produce  a 
correspondinp;  comity  in  other  states  towards  the  banks  in  which  she 
is  so  tnuch  mterested.  In.  this  respect  it  is  a  question  chiefly  df 
revenue,  and  of  fiscal  polity.  How  can  this  Court,  with  no  other 
aid  than  the  general  principles  asserted  in  her  constitution,  and  her 
investments  in  the  stocks  of  her  own  banks,  undertake  to  carry  out 
the  policy  of  the  state  upon'  such  a  subject  in  all  of  its  details,  and 
decide  how  far  it  extendi,  and  what  qualifications  and.  limitations 
are  imposed  upon  it  ?  These  questiohs  must  be  determined  by  the 
state  itself,  and  not  by  the  Courts  of  theUnite'd  Sates.  Every 
sovereignty  would  withotit  doubt  choose  to  designate  its  own  line 
of  policy ;'  and. would  never  consent  to  le9fv;e  it  as  a  problem  to  be 
worked  out  by  the  Courts  of  the  United  States,  from  a  few  general 
principles,  which  might  verv  naturally  be  i&isunderstood  or  misap- 
"$U^  by  the  Court  It  would  hardly  oe  respectful  to  a  state  for  this 
Court^forestall  its  decision,  and  to  say,  in  advance  of  her  legisla- 
tion, whsft^her  interest  or  policy  demands.  Such  a  course  would 
savour  more  ^f  legislation  than  of  judicial  interpretation. 

If  we  procedi-ft^SfHS^  constitution  and  bank  charters  to  other 
acts  of  legislation  by  the  state,  "V^e  &aA  nothing  that  should  lead  us 
to  a  contrary  conclusion.  By  an  act  ef  Assembly  of  the  state,  passed 
January  12th,  1827,  it  was  declared  ui&iwful  for  anyi>erson,  body 
corporate,  company,  br  association,  to  issm  anj^  note  for  circulation 
as  a  bcmk  note,  without  the  authority  of  hw  ;'^and  a  fine  was  im- 
posed upon  any  one  offuiding  against  this  Uatute. .  Now  this  act 
protected  the  privileges  of  her  owq  banks;  in  rilation  to  bank  notes 
only ;  and  contains  no  prohibition  against  the  (urchasb  o(  bills  of 
exchange,  or  against  any  other  busiiiess  "by  fonign  banks,  which 
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might  interfere  with  her  own  banking  corporations.  And  if  we 
were  to  form  our  opinion-  of  the  policy;  of  Alabama  from  the  prc^ 
visions  of  this  law,  we  should  be  bound  to  say  that  the  legislature 
deemed  it  to  be  the  interest  and  policy  of  the  state  not  to  p*  otect  its 
own  banks  from  competition  in  die  purchase  of  exchange,  or  in  any 
thing  but  the  issuing  of  notes  for  circulation.  BuX  this  law  was  re- 
pealed by  a  subsequent  law,  passed  m  18$3,  repealing  all  acts  of 
Assembly  not  comj^ised  in:  a  digest  then  prepared  and  adopted  by 
the  legislature.  The  law  of  1827  above  mentioned  wAs  not  con- 
tained in  this  digest,  and  was  consequently  repealed.  It  has  been 
said  at  the  bar,  m  the  argument,  that  it  was  omitted  from  the  digest 
by  mistake,  and  was  not  intended  to  be  repealed.  But  this  Court 
cannot  act  judicially  upon  such  an  assumption.  We  must  take  their 
ki!W8  and  pojicy  t^tne  such  as  we  ^ind  them  m  their  statutes.  And  the 
only  inference  that  we  dan  draw  from  these  two  laws,  is,  that  after 
havihg  prohibited  under  a  penalty  any  competition  with  theii  banks 
by  the  issue  of  not^s  for  circulation,  they  changed  their  policy,  and 
determnted  to  leave  the  whole  'business  of  banking  open  to  the 
rivalry  of  others.  The  other  laws  of  the  state,  therefore,  in  addition 
to  the  constitution  and  charters,  certainly  would  not  authorize  this 
Court  to  say,  that  the  purchase  of  bills  by  the  corporations  of  another 
state  was  a  violation  of  its  policy. 

The  decisions4:>f  its  judicial  tribunals  lead  tp  the  same  result.  It 
is  true  that  L*  the  case  of  The  State  vs.  Stebbins,  1  Stewart's  Ala- 
bama. Reports,  312,  the  Court  said  that  smce  the  adoption  of  their 
constitutipm^  banking  in  that  state  was  to  be  regarded  as  a  franchise. 
And  this  casetias  been  much  relied  on  by  the  defendant  in  error. 

Now  we  are  satisfied,  from  a  careful  examination  of  the  case,  that 
the  word  franchise  was  not  used,  and  coxild  not  have  beeaused  by 
the  Court  m  the  broad  sefise  imputed  to  it  in  the  argument.  For  if 
banking  includes  the  purchase  of  bills  of  exchange,  and  all  banking 
is  to  be  regarded  as  the  'exercise  of  a  franchise,  the  decision  of  the 
Court  woiSd  amount  to  this — that  no  individual  citizen  of  Alabama 
'  could  purchase  such  a  bill.  For  franchises  are  special  privileges 
conferred  by  government  upon  individuals,  and  which  do  not  belong 
to  the  citizens  erf  the  country,  generally,  of  common  right.  It  is  essen- 
tial to  the  character  of  a  franchise  that  it  should  be  a  grant  from  the 
sovereign  authority,  and  in  this  country  no  franchise  can  be  held 
Ivhich  is  not  derived  from  a  law  of  the  state. 

But  it  cannot  be  supposed  that  the  constitution  of  Alabama'  in- 
tended to  prohibit  its  merchants  and  traders  from  purchasing  or* 
selling  bills  of  exchai^ ;  and  to  make  it  a  monopoly  in  the  hands 
of  their  bankS.  Aud  it  is  evident  that  the  Court  of  Alabama,  in  the 
case  of  The  State  vs.  Stebbins,  did  not  mean  to  assert  such  a  prin- 
ciple. In  the  passage  relied  on  they  are  speaking  of  a  paper  circu- 
lating currency,  and  asserting  the  right  of  the  state  to  regulate  and 
to  limit  it. 

The  institutions  of  Alabama,  like  those  of  the  othef  states,  are 
founded  upon  the  great  principles  of  the  common  lawjt  s^d  it  ia 
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very  clear  that  at  common  law,  the  right  of  banking  in  all  of  its 
ramifications, belonged  to  individual  citizens;  and  might  be  exercised 
by  them  at  theijr  pleasure.  And  the  correctness  of  this'  principle  is 
not  questioned  in  the  case  of  The  State  vs.  Stebbins.  Undoubtedly, 
the  sovereign  authority  may  regulate  and  restrain  this  right :  but 
the  constitution  of  Alabama  purports  to  be  nothing  more  than  a 
restriction  upon  the  power  of  the  legislature,  in  relation  to  banking 
corporations;  and  does  not  appear  to  have  been  intended  as  a 
restriction  upon  the  rights  of  individuals.  That  part  of  the  subject 
appears  to  have  been  left,  as  is  usually  done,  for  the  action  of  the 
legislature,  to  be  modified  according  to  circumstances ;  and  the  pro- 
secution against  Stebbins  was  not  founded  on  the  provisions  con- 
tained in  the  constitution,  but  was  under  the  law  of  182  7  above 
mentioned,  prohibiting  the  issuing  of  bank  notes.  We  are  fully  satis- 
fied that  the  state  never  intended  by  its  constitution  to  interfere  with 
the  right  of  purchasing  or  selling  bills  of  exchange ;  and  that  the 
opinion  of  the  Court  does  not  refer  to  transactions  of  that  description, 
when  it  speaks  of  banking  as  a  franchise. 

The  question  then  recurs-^Does  the  policy  of  Alabama  deny  to 
the  corporations  of  other  states  the  ordinary  comity  between  nations? 
or  does  it  permit  such  a  corporation  to  make  those  contracts  which 
from  their  nature  and  subject  matter,  are  consistent  with  its  policy, 
and  are  allowed  to  individuals  ?  In  makhig  such  contracts  a  cor- 
ppratioir  nq  doubt  exercises  its  corporate  franchise.  But  it  must  do 
this  whenever  it  acts  as  a  corporation,  for  its  existence  is  a  franchise. 
Now  it  has  been  held  in  the  Court  of  Alabama  itself,  in  2  Stewart's 
Alabama  Reports,  147,  that  the  corporation  of  another  state  may 
sue  in  its  Courts ;  and  the  decision  is  put  directly  on  the  ground  of 
national  comity.  The  state  therefore  has  not  merely  acquiesced  by 
silence,  but  her  judicial  tribunals  have  declared  the  adoption  of  the 
law  of  international  comity  in  the  case  of  a  siiit.  We  have  already 
shown  that  the  comity  of  suit  brings  with  it  the  comity  of  contract; 
and  where  the  one  is  expressly  adopted  by  its  Courts,  the  other  must 
also  be  presumed  according  tQ  the  usages  of  nations,  unless  the  con- 
trary can  be  shown. 

TTie  cases  cited  from  7  Wend.  276,  and  from  2  Rand.  465,  cannot 
influence  the  decision  in  the  case  before  us.  The  decisions  of  tliese 
two  state  Courts  were  founded  upon  the  legislation  of  their  respective 
states,  which  was  sufficiently  explicit  to  enable  their  judicial  tribu- 
nals to  pronounce  judgment  on  their  line  of  policy.  But  because 
tw6  states  have  adopted  a  particular  policy  in  relation  to  the  banking 
coirporations  of  other  states,  we  cannot  infer  that  the  same  rule  pre- 
vails in  all  of  the  other  states. 

Each  state  must  decide  for  itself.  And  it  will  be  remembered, 
that  it  is  qot  the  state  of  Alabama  which  appears  here  to  complain 
of  an  infraction  of  its  policy.  Neither  the  state,  nor  any  .of  its  con- 
stituted authorities,  have  interfered  in  this  controversy.  The  objec- 
tion is  taken  by  persons  who  were  parties  to  those  contracts ;  and 
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who  participated  in  the  transactions  which  are  now  alleged  to  hare 
been  in  violation  of  the  laws  of  the  state. 

It  is  but  justice  to  all  the  parties  concerned  to  suppose  that  these 
contracts  were  made  in  good  faith,  and  that  no  suspicion  was  enter- 
tained by  either  of  them  thut  these  engagements  could  not  be  en- 
forced. Money  was  paid  on  them  by  one  party,  and  received  by 
the  other.  And  when  we  see  men  dealing  with  one  another  openly 
in  this  manner,  and  making  contracts  to  a  large  amount,,  we  can 
hardly  doubt  as  to  what  was  the  generally  received  opinion  in  Ala- 
bama at  that  time,  in  relation  to  the  right  of  the  plaintiffs  to  make 
such  contracts.  Every  thing  now  urged  as  proof  of  her  policy,  ^as 
equally  public  and  well  known  when  these  bills  were  negotiated. 
And  when  a  Court  is  called  on  to  declare  contracts  thus  made  to  be 
void  upon  the  ground  that  they  conflict  with  the  policy  of  the  state ; 
the  line  of  that  policy  should  be  very  dear  and  distinct  to  justify  the 
Court  in  sustaining  the  defence.  NnthJig  can  be  more  vague  and 
indefinite  than  that  now  insisted  on  as  the  policy  of  Alabama.  It 
rests  altogether  on  speculative  reasoning  as  to  her  supposed  interests; 
and  is  not  supported  by  any  positive  legislation.  There  is  no  law 
of  the  state*  which  attempts  to  define  the  rights  of  foreign  corpo- 
rations. 

We,  however,  do  not  mean  to  say  that  there  are  not  many -sub- 
jects upon  which  the  policy  of  the  several  states  is  abundantly 
evident,  from  the  nature  of  their  institjitions,  and  the  general  scope 
of  their  legislation ;  and  wbich  do  not  need:>the  aid  of  a  positive  and 
special  law  to  guide  the  decisions  of  the  Courts.  When  the  policy 
of  a  state  is  thus  manifest,  the  Courts  of  the  United  States  would  be' 
boimd  to  notice  it  as  a  part  of  its  code  of  laWs;  and  to  declare  all 
contracts  in  the  state  repugnant  to  it,  to  be  illegal  and  void.  ^  Nor  do 
we  mean  to  say  whether  there  may  not  be  some  rights  under  the 
Constitution  of  the  United  States,  which  a  corporation  might  claim 
under  peculiar  circumstances,  in  a  state  other  (hsm  that  in  which  it 
was  chartered.  The  reasoning,  as  well  as  the  judgment^  of  the 
Court,  is  applied  to  the  matter  before  us;  an^i  we  thinj^.the  ^on-- 
tracts  in  question  were  valid,  and  that  the  defence  ^ied  on  by  4he 
defendants  cannot  be  sustained. 

The  judgment  of  the  Circuit  Court  in  these  cases,  must  therefore 
be  reversed  with  costs. 

Mr.  Justice  Baldwin  delivered  an  opinion  assenting  to  the  judg- 
ment of  the  Court,  on  principles  which  were  stated  at  large  inr  the 
opinion.    This  opinion  was  not  delivered  to  the  reporter. 

Mr.  Justice  M^Kinlby  delivered  an  opinion,  dissenting  from  the 
judgment  of  the  Court 

I  dissent  from  so  much  of  the  opinion  of  the  majority  of  the  Court 
as  decides  that  the  law  of  nations  furnishes  a  rule  by  which  validity 
can  be  given  to  (he  contracts  in  these  cases ;  and  from  so  much  as 
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decides  that  the  contracts,  which  were  the  subjects  of  the  suits,  w«fe 
not  against  the  policy  of  the  laws  of  Alabama. 

Tins  is  the  fi]ret  time  since  the  adoption  of  the  Constitution  of  the 
United  States,  that  any  federal  Court  has,  directly  or  indirectly,  im- 
puted national  power  to  any  of  the  states  of  the  Union ;  and  it  is 
the  first  time  that  validity  has  been  given  to  such  contracts^  which, 
it  is  acknowledged,  would  otherwise  have  been  void,  by  tl^  appli- 
cation of  a  principle  of  the  necessary  law  of  nations.  This  principle 
has  been  adopted  and  administered  by  the  Court  as  part  of  the  mu- 
nicipal law  of  the  state  of  Alabama,  although  no  such  principle  has 
been  adopted  or  admitted  by  that  state.  And  whether  the  law  of 
nations  still  prevails  among  the  states,  notwithstanding  the  Consti- 
tution of  the  United  States;  or  the  right  and  authority  to  administer  it 
in  these  case^  are  derived  from  that  instrument ;  are  questions  not 
distinctly  aecidcd  by  the  majority  of  the  Court.  But  whether  at- 
tempted to  be  derived  from  one  source  or  the  other,  I  deny  the 
existence  of  it  anywhere,  for  any  such  purpose. 

Because  .the  municipal  laws  of  nations  cannot  operate  beyond 
their  respective  territorial  limits,  and  because  one  natioi  has  no 
right  to  legislate  for  another ;  certain  rules  fouinied  in  the  law  of 
nature  and  the  immutable  principles  of  justice  have,  for  the  promo- 
tion of  harmony  and  commercial  intercourse,  been  adopted  by  the 
consent  of  civilized  nations.  But  no  necessity  exists  for  such  a  law 
among  the  several  states.  In  their  character  of  states  they  are 
governed  by  written  constitutions  and  municipal  laws.  It  has  been 
admitted  by  the  counsel,  and  decided  by  the  majority  of  the  Court, 
ttuit  without  the  authority  of  the  statutes  of  the  states  chartering 
these  banks,  they. would  have  no  power  whatever  to  purchase  a  biU 
of  exchange,  even  in  the  state  where  .they  are  established.  If  it 
requires  the  exertion  of  the  legislative  power  of  Pennsylvania,  for 
instance,  to  enable  the  United  States  Bank  to  purchase  a  bill  of  ex- 
change in  that  state ;  why  should  it  not  require  the  same  legislative 
authority  to  enable  it  to  do  the  same  act  in  Alabama  ?  It  hAS  been 
contended  in  argument,  that  the  power  granted  to  the  bank  to  pur- 
chase a  bill  of  exchange  at  Philadelphia,  in  Pennsylvania,  payable 
at  Mobile,  in  Alabama,  would  be  nugatory,  unless  the  power  existed 
also  to  make  contracts  at  both  ends  of  the  line  of  exchange.  The 
authority  to  deal  in  exchange  may  very  well  be  exercised  by  having 
command  of  one  end  of  the  line  of  exchange  only.  To  buy  and  sell 
the  same  bill  at  the  bank  is  dealing  in  exchange,  and  may  be  exer- 
cised with  profit  to  the  bank ;  but  not  perhaps  as  conveniently  as  if 
it  could  make  contracts  in  Alabama  as  well  as  at  the  bank.  ** 

But  if  it  has  obtained  authority  to  command  but  one  end  of  the 
line  of  exchange,  it  certainly  hsts  no  right  to  complain  that  it  cannot 
control  the  other ;  when  that  other  is  withhi  the  jurisdiction  of  an- 
other state,  whose  authority  or  consent  it  has  not  even  asked  for. 
The  bill  of  exchange  which  is  the  subject  of  controversy  between 
the  Bank  of  Augusta  and  E^rle,  and  that  which  is  the  subject 
of  controversy  between  the  United  States  Bank  'and  Primrose. 
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were  both  drawn  at  Mobile,  and  made  payable  at  New  York. 
Neither  of  the  banks  had  authority  from  any  state,  to  ifkake  a  con- 
tract at  either  end  of  the  line  of  exchange  here  established.  Here, 
then,  they  claim,  and  have  exercised,  all  the  rights  and  privileges 
of  natural  persons,  independent  of  their  charters ;  and  claim  the 
right,  by  the  comity  of  nations,  to  make  original  contracts  every- 
where, because  they  have  a  right,  by  their  charters,  to  make  like 
contracts  in  the  states  where  they  were  created,  and  have  <^  a  local 
habitation  and  a  name." 

It  is  difficult  to  conceive  of  the  exercise  of  national  comity,  by  a 
state  having  tio  national  power.  Whatever  national  power  the  old 
thirteen  states  possessed  previous  to  the  adoption  of  the  Constitution 
of  the  United  States,  they  conferred,  by  that  instrument,  upon  the 
federal  government.  And  to  remove  adl  doubt  upon  the  question, 
whether  the  power  thus  conferred  was  exclusive  or  concurrent,  the 
states  are,  by  the  tenth  section  of  the  first  article  of  the  Constitution, 
expressly  prohibited  from  entering  into  any  treaty,  alliance,  or  con- 
federation ;  and,  without  the  consent  of  Congress,  from  entermg 
into  any  agreement  or  compact  with  another  state,  or  with  a  foreign 
power.  By  these  provisions,  the  states  have,  by  their  own  volun- 
tary act,  and  for  wise  purposes^  deprived  themselves  of  all  national 
power,  and  of  all  the  means  of  international  communication ;  and 
caniiot  even  enter  into  an  agreement  or  compact  with  a  sister  state, 
for  any  purpose  whatever,  without  the  consent  of  Congress.  The 
comity  of  nations  is  defined  by  Judge  Story,  in  his  Conflict  of  Laws, 
to  be  the  obligations  of  the  laws  pf  one*  nation  in  the  territories  of 
another,  derived,  altogether  from  the  voluntary  consent  of  the  latter. 
And  in  the  absence  of  any  positive  rule,  affirming,  or  denying,  or 
restraining  the  operation  of  foreign  laws.  Courts  of  justice  .presume 
the  tacit  adoption  of  them  by  their  own  government,  unless  they 
are  repugnant  to  its  policy  or  prejudicial  to  its  'nterests.  Conflict  of 
Laws,  37. 

Now,  I  ask  again,  what  is  the  necessity  for  such  a  rule  of  law  as 
this  ?  Have  not  the  states  full  power  to  adopt  or  reject  what  laws 
of  their  sister  states  they  please  ?  And  why  should  the  Courts  inter- 
fere in  this  casfe,  when  the  states  have  full  power  to  legislate  for 
themselves,  and  to  adopt  or  reject  such  laws  of  their  sister  states  as 
they  think  proper  ?  If  Alabama  had  adopted  these  laws,  no  diffi- 
culty could  have  arisen  in  deciding  between  these  parties.  This 
Court  would  not  then  have  been  under  the  necessity  of  resorting  to 
a  doubtful  presumption  for  a  rule  to  guide^its  decision.  But  when 
the  Court  have  determined  that  they  have  the  power  to  presume 
that  Alabama  has  adopted  the  laws  of  the  states  chartering  these 
banks,  other  difficult  questions  arise.  How  much  of  the  charter  of 
each  bank  has  been  adopted  ?  '  This  is  a  question  of  legislative  dis- 
cretion, which,  if  submitted  to  the  legislature  of  the  state,  would  be 
decided  upon  reasons  of  policy,  and  public  convenience.  And  the 
question  of  power,  t6  pass  such  a  law  under  the  Constitution  of 
Alabama,  would  have  to  be  considered  and  decided.    These  are 
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very  ineonvenie'nt  questions  for  a  judicial  tribunal  to  determine.  As 
the  majority  of  the  Court  have  ndt  expressly  stated  whether  Ala- 
"bama  has  adopted  the  whole  charters  of  the  banks,  or  what  parts 
they  have  adopted,  there  is  now  no  certainty  what  tfie  law  of  Ala- 
bama is  on  the  subject  of  these  charters. 

But  these  are  not  all  the  difficulties  that  arise  in  the  exercise  of 
this  power  by  the  judiciary.  Many  questions  very  naturally  pre- 
sent themselves  in  the  investigation  of  this. subject,  and  the  nrst  is, 
To  what  govemihent  does  this  power  belong  ?  Secondly,  Has  it  been 
conferred  upon  the  United  States  ?  or  has  it  been  reserved  to  the  states 
by  the  tenth  amendment  of  the  Constitution  ?  If  it  be  determined  that 
the  power  belong^  to  the  United  States,  in  what  provision  of  the 
Cpnstitution  is  it  to  be  found  ?  And  how  is  it  to  be  exercised  ?  By 
the  judiciary,  or  by  Congress?  The  counsel  for  the  banks  contended^ 
that  the  power  of  Congress  to  regulate  commerce  among  the  seve- 
ral states,  deprives  Alabama  of  the  power  to  pass  any  law  restrain- 
ing the  sale  and  purchase  of  a.  bill  of  exchange ;  and,  by  consequence, 
the  whole  pbwer  belongs  to  Congress.  The  Court,  by  the  opinion 
of  the  majority,  does  not  recognise  this  doctrine,  in  terms.  But  if 
the  power  which  the  Court  exercised,  is  not  derived  from  that  provi- 
\sion  of  the- Constitution,  in  my  opinion  it  does  not  exist 

.If  ever  Congress  shall  exercise  this  power  to  the  broad  extent 
contended  for,  the  power  of  the  states  over  commerce,  and  contracts 
relating  to  commerce',  will  be  reduced  to  very  narrow  limits.  The 
creation  of  banks,  the^  making  and  endorsing  of  bills  of  exchange 
and  promissory  notes,iind  the  damages  on  bills  of  exchange,  all  re- 
late, more  or  less,  to  the  commerce  among  the  several  states.  Whe- 
ther the  exercise  of  these  powers  amounts  to  rec^ulating  die  com- 
merce among  the  several  states,  is  not  a  question  for  niy  determina- 
tion on  this  occasion.  The  majority  of  the  Court  have  decided  that 
the  comity  of  i^ations  gives  validity  to  these  contracts. 

And  what  are  the  reasons  upon  which  this  doctrine  is  now  esta- 
blished ?  Why,  the  counsel  for  the  banks  say :  We  are  obliged  to 
concede  that  these  banks  had  no  authority  to  make  these  contracts  in 
the  state  of  Alabama,  in  virtue  of  the  laws  of  the  states  creating 
them,  or  by  the  laws  of  Alabama.  Therefore,  unless  this  Court  wiU 
extend  to  them  the  benefit  of  the  comity  of  nations^  they  must  lose 
all  the  money  now  in  controversy,ithey  will  be  deprived  hereafter 
of  the  benefit  of  a  very  profitable  branch  of  their  biisiness  as  bank- 
ers,, and  great  public  inconvenience  will  result  to  the  commerce  of 
the  country.  And  besides  all  this,  there  are  maUy  corporations  in 
the  north,  which  were  created  for  the  purpose  of  carrying  on  various 
branches  of  manufactures,  and  particidarly  that  of  cotton  Those 
engaged  in  the  manufacture  of  cotton  will  be  unable  to  send  their 
agents  to  the  south  to  sell  their  manufactured  articles,  and  to  purchase 
cotton  to  carry  on  their  business :  and  may  lose  debts  already  cre- 
ated.* This  is  the  whole  amount  of  the  argument,  upon  whidi  the 
benefit  of  this  doctrine  is  claimed.  Because  banks  cailnot  make 
money  in  places  and  by  means  not  authorized  by  their  charters ; 
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because  they  may  lose  by  contracts  made  in  unauthorized  places ; 
because  the  commerce  of  the  country  may  be  subjected  to  tempo- 
rary inconvenience ;  and  because  corporations  in  the  north,  created 
for  manufacturing  purposes  only,  cannot,  by  the  authority  of  their 
charters,  engage  in  commerce  also ;  this  doctrine,  which  has  not 
heretofore  found  a  place  in  our  civil  code,  is  to  be  established*.  Not- 
withstanding, it  is  conceded  that  the  states  hold  ample '  legislative 
power  over  the  same  subject,  it  is  deemed  necessary,  on  this  occa- 
sion, to  settle  this  doctrine  by  the  sujireme  tribunal^  The  majority 
of  the  Court  having,  in  thdr  opinion,  co.nceded  that  Alabama  might 
make  laws  to  prohibit  foreign  banks  to  make  contracts,  thereby  ad- 
mitted, by  implication,  that  she  could  make  laws  to  permit  such  con- 
tracts^  I  think  it  would  have  been  proper  to  have  left  the  power 
there,  to  be  exercised  or  not,  as  Alabama,  in  her  sovereign  discretion, 
might  judge  best  for  her  interest  or  her  comity.  The  majority  of 
the  Court  thought  and  decided  otherwise.  And  here  arises  the  ra- 
dical and  essential  difference  between  them  and  me. 

They  maintain  a  power  in  the  federal  government,  and  in  the 
judicial  department  of  it,  to  do  that  which  in  my  judgment  belongs, 
exclusively,  to  the  state  governments ;  and  to  be  exercised  by  the 
legislative  and  not  the  judicial  departments  thereof.  A  difference 
so  radical  and  important,  growing  out  of  the  fundamental  law  of 
the  land,  has  imposed  on  me  the  unpleasant  necessity  of  maintain- 
ing, single  handed,  my  opinion,  against  the  opinion  of  all  the  other 
members  of  the  Court  However  unequal  the  conflict,  duty  impels 
me  to  maintain  it  firmly;  and,  although  I  stand'  alone  here,!  have 
the  good  fortune  to  be  sustained,  to  the  whole  extentofihy  opinion,' 
by  the  very  able  opinion  of  the  Court  of  Appeals  of  Virginia,  in 
the  case  of  the  Marietta  Bank  vs,  Peridell  and  others,  2  Ran.  Rep. 
465.  If  Congress  have  the  power  to  pass,  laws  oa  this  subject,  it  is 
an  exclusive  power  j  and  the  statesi  would  then  have  no  power  to 
prohibit  contracts  of  any  kind  within  their  jurisdictions.  If  the  gp- 
vemment  pf  the  United  States  have  power  to  restrain  the  states, 
under  the  power  to  regulate  commerce,  whether  it  be  exerted  by 
the  legislative  or  the  judicial  department  of  the  government  is  not 
matenal ;  it  being  the  paramount  law,  it  paralyses  all  state  power 
on  the  same  subject.  And  this  brings  me  to  the  consideration  of  the 
second  ground  on  which  I  dissent. 

It  wasi  contended  by  the  counsel  for  the  banks,  that  all  the  re- 
straints imposed  by  the  constitution  of  Alabama,  in  relation  to  bank- 
ing, were  designed  to  operate  upon  the  legislature  of  the  state,  and 
not  upon  the  citizens  of  that  or  any  other  state.  To  comprehend 
the  whole  scope  and  intention  of  that  instrument,  it  will  be  necessa- 
ry to  ascertain  from  the  language  used,  what  was  within  the  con- 
templation and  design  of  the  convention.  The  provision  in  Jhe 
constitution  on  the  subject  of  banking  is  this:  "One  state  bank  may* 
be  established,  with  such  number  of  branches  as  the  General  Ab- 
sembly  may,  from  time  to  time,  deem  expedient ;  provided,  .thf4  90 
branch  bank  shall  be  established,  nor  bank  charter  reilew#d,  Unoer 
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the  authority  of  this  state,  without  the  concurrence  of  two-thirds  of 
both  houses  of  the  Greneral  Assembly ;  and  prorided,  also,  that  not 
ihore  than  one  bank  nor  braqch  bank.^iall  be  establi^ed,  nor  bank 
charter  renewed,  at  my  one  session  of  the  Creneral  Assembly,  nor 
shall  any  bank  or  branch'  bank  be  established,  or  bank  charter  re* 
newed,  but  in  conformity  with  the  following  rules : 

1.  At  least  two-fiths  of  the  capital  stock  shall  be  reseired  for  the 
state. 

2.  A  proportion  of  power  in  the  direction  of  the  bank  shall  be 
reserved  to  the  state,  equal  at  least  to  its  proportion  of  stock  therein. 

3.  The' state,  and  the  individual  stockholders,  shall  be  liable,  re- 
spectively, for  the  debts  of  the  bsuik,  in  proportion  to  their  stock 
holden  therein. 

4.  The  remedy  for  collecting  debts  «hall  be  reciprocal  for  and 
against  the  bank. 

5.  No  bank  shall  commence  operations  until  half  of  the  capital 
stock  subscribed  for  shall  be  actually  paid  in  gold  or  silver,  which 
amount  shall  in  no  case  be  less  than  one  hundred  thousand  dollars." 

There  are  a  few  other  unimportant  rules  laid  down,  but  they  are 
not  material  to  the  present  inquiry.  The  inquiry  naturally  suggests 
itself  to  the  mind,  Why  did  Alabama  introduce  into  her  constitution 
these  very  unusual  and  specific  rules  ?  If  they  had  not  been  deemed 
of  great  importance,  they  would  not  have  been  found  there.  Can 
any  one  say,  therefore,  that  tbis  regularly  organized  system,  to  which 
all  banks  within  the  state  of  Alabama  were  to  conform,  did  not  esta- 
blish for  the  state,  her  legislature,  or  other  authorities  a  clear  and 
unequivocal  policy  on  the  subject  of  bankhig?  It  has  been  con- 
ceded in  the  argument,  and  by  the  opinion  of  the  majority  of  the 
Court,  that  these  constitj^tional  provisions  do  restrict  and  Umit  the 
power  of  the  legislature  of  the  state.  Then  the  legislature  cannot 
establish  a  bank  in  Alabama,  but  in  conformity  with  the  rules  here 
laid  down.  They  have  established  seten  banks ;  five  of  them  be- 
longing exclusively  to  the  state,  and  two-fifths  of  the  stock  of  the 
(Aher  two,  with  a  proportionate  power  in  the  direction,  reserved  to 
the  state.     Each  oC  these  banks  is  authorized  to  deal  in  e;xchange. 

It  is  proper  to  stop  here,  and  inquire  whether  the  subject  of  ex- 
change is  proper  to  enter  into  the  policy  of  the  legislation  of  a 
state ;  and  whether  it  is  a  part  of  the  customary  and  legitimate 
business  of  banking.  All  the  authorities  on  the  subject  show  that 
in  modern  times  it  is  a  part  of  the  business  of  banking.  See  Postle- 
thwaite's  Commercial  Dictionary,  title  Bank ;  Tomlin^s  Law  Diction- 
ary, title  Bank ;  Rees'  Cyclopaedia,  title  Bank ;  Vatt.  105.  This  last 
author  quoted,  after  showing  that  it  is  the  duty  of  the  sovereign  of 
a  nation  to  furnish  for  his  subjects  a  sufficiency  of  money  for  the 
purposes  of  commerce,  to  preserve  it  from  adulteration,  and  to  punish 
those  who  counterfeit  it,  proceeds  to  say,  "There  is  another  cus- 
tdm  more  modem,  and  of  no  less  "use  to  commerce,  than  the  esta- 
blishment of  money,  namely,  exchange,  or  the  business,  of  the 
bankers;  by  means  of  whom  a  merchant  remits  immense  sums  firom 
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one  end  of  tbe  world  to  the  other  with  very  little  expense,  and,  if  he 
pleases,  without  danger.  For  the  same  reasons  that,  sovereims 
are  obliged  to  protect  commerce,  they  are  obliged  to  protect  Uiis 
custom  by  good  laws,  in  which  every  merchani  foreigner,  or  citizen 
may  find  security."  From  these  authorities  it  appears  that  exchange 
is  a  part  of  modem  banking,  or  at  least  so  intimately  connected  with 
it  that  all  modem  banks  have  authority  to  deal  in  it.  And  it  also 
appears  that  it  is  as  much  the  duty  of  a  state  to  provide  for  exchange, 
as  for  money  or.  a  circulating  medium,  for  its  subjects  or  citizens. 

When  the  state  of  Alabama  reserved  to  herself,  by  her  funda- 
mental law,  at  least  two-fifths  of  the  capital  and  control  of  all  banks 
to  be  created  in  the  state,  and,  by  her  laws,  has  actually  appropriated 
to  herself  the  whole  of  the  capital,  management,  and  profits  of  five 
out  of  seven  banks,  and  two-fifths  of  the  other  two ;  had  she  not  the 
same  right  to  appropriate  the  banking  right,  to  deal  in  exchange,  to 
herself,  to  the  same  extent  ?  While  performing  her  duty,  under  the 
constitution,  by  providing  a  circulating  medium  for  the  citizens,  she 
was  not  unmindful  of  her' duty  in  relation  to  exchange,  and  that  is 
also  provideH  for.  Has  she  not  provided  increased  security  and 
safety  to  the  merchant  by  making  herself  liable  for  the  payment  of 
every  bill  of  exchange  sold  by  the  five  banks  belonging  to  her,  and 
for  twO'fifths  of  all  sold  by  the  other  two  ?  And  hieis  she  not  also 
provided  by  law,  that  all  the  profits  derived  from  thus  dealing  in 
bills  of  exchange  shall  go  into  the  public  treasury,  for  the  common 
benefit  of  the  people  of  the  state  ?  And  has  she  not,  by- the  profits 
arising  from  her  banking,  including  the  profits  on  exchange,  been 
enabled  to  pay  the  whole  expenses  of  the  govemment,  and  thereby 
to  abolish  all  direct  or  other  taxation?     See  Aikin's  Digest,  651. 

It  was  not  the  intention  of  the  legislature,  by  conferring  the  power 
upon  these  banks  to  purchase  and  sell  bills  of  exchange,  to  deprive 
the  citizens  of  the  state,  or  any  other  natural  person,  of  the  right  to 
do  the  same  thing.  But  it  was  the  intention  to  exclude  all  accu-. 
mulated  bank  capital  which  did  not  belong  to  the  state,  in  whole 
or  in  part,  according  to  the  constitution,  from  dealing  in  exchange ; 
and  such  is  the  inevitable  and  legal  effect  of  those  laws.  LiCt  us  test 
this  principle.  It  is  admitted  by  the  majority  of  the  Court,  in  their 
opinion,  that  these  constitutional  provisions  were  intended  as  a 
restraint  upon  the  legislature  of  the  state.  If  so  intended,  the  legis- 
lature can  pass  no  law  contrary  to  the  spirit  and  intention  of  the 
constitution ;  or  contrary  to  the  spirit  and  intention  of  the  charters 
of  the  banks,  created  in  pursuance  of  its  provisions.  Now  were  the 
laws  chartering  the  banks  which  are  parties  to  this  suit,  contrary  to 
the  spirit,  and  intention  of  the  constitution  and  laws  of  Alabama  ? 
That  is  the  precise  question. 

[t  must  be  home  in  mind  that  these  were  banks,  and  nothing  but 
banks  that  made  the  contracts  in  Alabama ;  and  in  that  character, 
and  that  only,  have  they  been  considered  in  the  opinion  of  the 
majority  of  the  Court.  Were  those  banks  chartered  by  the  legis- 
lature of  Alabama,  two-thirds  of  both  houses  concurring  ?  Was,  at 
least,  two-fifths  of  the  capital  stock,  and  of  the  management  of  these 
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banks  reserved  ta  the  state  ?  Did  the  profits  arising  ftom  the  pur- 
chase  of  these  bills  of  exchange  go  into  the  treasury  of  Alabama? 
All  these  questions  must  be  answered  in  the  negative.  Then  these 
are  not  constitutionad  banks  in  Alabama^and  cannot  contract  there? 
The  majority  of  the  Court  have  decided  these  causes  upon  the  pre- 
sumption that  Alabama  had  adopted  the  laws  of  Georgia,  Louisiana, 
and  Pennsylvania  chartering  these  banks.  And  thb  presumption 
rests  for  its  support  upon  the  fact  that  there  is  nothing  in  .the  laws 
cr  the  policy  of  the  laws  of  Alabama  to  resist  this  presumption.  I 
suppose  it  will  not  be  contended  that  the  power  of  this  Court^  to 
•presume  that  Alabama  had  adopted  these  laws,  is  greater  than  the 
power  of  Alabama  to  adopt  the  laws  for  herself.  Suppose  these 
banks  had  made  a  direct  application  to  the  legislature  of  Alabama 
to  pass  a  law  to  authorize  them  to  deal  in  bills  of  exchan^  in  that 
stateycould  the  legislature  have  paissed  such  a  law  without  violating 
the  constitution  of  the  state  ? 

An  incorporated  bank  in  Alabama  is  not  only  the  mere  creature 
pf  the  law  creating  it,  as  banks  are  in  other  states ;  but  it  is  the 
creature  of  a  peculiar  fundamental  law ;  and  if  its  charter  is  not  in 
conformity  to  the  provisions  of  the  fundamental  law,  it  is  void.  It 
must  be  recollected  that  the  banks,  which  ^re  the  plaintiffs  in  these 
suits,  when  they  present  themselves  to  the  legislature,  asking  per- 
mission to  use  their  corporate  privileges  there,  are  not  demand- 
ing; a  right,  but  asking  a  favour,  which  the  .legislature  may  grant 
or  refuse  as  it  pleases.  If  it  should  refuse,  it  would  violate  no 
duty,  incur  no  responsibility.  If,  however,  the  Court  exercise  the 
power,  it  is  uppn  the  positive  obUgation  of  Alabama,  that  the  pre- 
sumption must  arise,  or  the  right  does  not  exist  A  positive  rule  of 
law  caimot  arise  out  of  an  imperfect  obligation,  by  presumption  or 
implication.  But  to  put  it  on  the  foot  of  bare  repugnance  of  the 
law,  presumed  to  be  adopted,  to  the  laws  of  the  country  adopting, 
if  there  be  any  repugnance  the  Court  ought  not  to  presume  the 
adoption.  Story's  Conflict  of  Laws,  37.  The  charter  of  every  bank 
not  created  in  conformity  with  the  constitution  of  Alabama,  must,  at 
least,  be  repugnant  to  it.  The  presumption  is,  that  the.  charters  of 
all  these  b&nks  were  repugnant,  there  being  no  reason  or  induce- 
ment to  make  them  conform  in  the  states  where  they  were  created. 
The  power  of  the  Court  to  adopt  the  laws  creating  these  banks,  as 
they  actually  existea,  and  the  power  of  the  legislature  of  Alabama  to 
adopt  them  m,a  msudified  form,  or  to'grant  the  banks  a  mere  pernus- 
sion  to  do  a  specified  act,  present  very  different  questions,  and  involve 
very  different  powers.  If,  therefore,  the  1«  'islature  could  not  adopt* 
the,  charters  in  the  least  objectionable  form,  nor  authorize  the  banks 
to  deal  in  exchange,  without  violating  the  constitution  of  Alabama, 
how  can  it  be  said  that  the  contracts  in  controversy  are  not  against 
the  policy  of  the  laws  of  Alabama  ?  And  by  what  authority  does 
the  majority  of  this  Court  presume  that  Alabama  has  adopted  tho96 
laws  ?  The  general  rule  is,  that  slight  evidence  and  circumstances 
shall  defeat  a  mere  legal  presumption  of  law.  This  case  will  be  a 
signal  exception  to  that  rule. 
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In  the  case  of  Pennington  vs.  Townsend,  7  Wend.  Rep.  27B,  the 
Protection  and  Lombard  Bank,  chartered  by  New  Jersey,  by  agents, 
undertook  to  do  banking  business  in  New  York,  and  there  discounted 
the  check  which  was  the  subject  of  the  suit,  in^yiolation  of  the 
restraining  acts  of  1813  and  1818 ;  the  first  of  which  enacts  that  no 
person  unauthorized  by  law  shall  become  a  member  of  any  asso« 
ciation  for  the  purpose  of  issuing  notes  or  transacting  any  otfier 
business  which  incorporated  banks  may  or  do  transact  The  act  of 
1818  enacts  that  it  shall  not  be  lawful  for  any  person,  association, 
or  body  corporate  to  keep  any  office  of  deposit  for  discounting,  ot 
for  carrying  on  any  kind  of  banking  business,  and  affixes  a  penalty 
of  HlOpO,  to  be  recovered,  &c.  Under  these  laws  the  contract  be- 
tween the.  parties  was  held  to  be  void ;  and  the  Court  says,  '<  The 
protection  against  the  evil  intended  to  be  remedied,  to  wit,  prevent- 
ing banking  with6ut  the  authority  of  the  legislature  of  the  state,  is 
universal  in  its  application  within  the  state,  and  without  exception ; 
unless  qualified  by  the  satne  power  which  enacted  it,  or  by  some 
other  paramount  law.    Such  is  not  the  law  incorporating  this  bank.'* 

Is  there  any  thing  in  these  laws  which  more  positively  prohibits 
banking  in  New  York,  without  the  authority  of  the  legislatiure  of 
that  state,  than  there,  is  in  the  constitution  of  Alabama,  prohibiting 
all  banking  except  in  the  manner  prescribed  by  the  constitution  ? 
Can  it  be  believed  that  she  intended  to  protect  herself  against  the 
encroachments  of  her  own  legislature  only,  and  to  leave  herself  ex- 
posed to  the  encroachments  of  all  her  sister  states  ?  Does  the  lan« 
guage  employed  in  these  provisions  of  the  constitution  justify  any 
such  construction?^  It  is  general,  comprehensive,  ana  not  only 
restrictive,  but  expressly  prohibitory.  Whatever  is  forbidden  by  the 
constitution  of  Alabama,  can  be  done  by  no  one  within  her  jurisdic- 
tion ;  and  it  was  sufficient  for  her  to  know  that  no  bank  could  do 
any  valid  banking  act  there  without  violating  her  constitution.  It 
was  contended,  by  the  counsel  for  the  banks,  that  no  law  could  be 
regarded  as  declaring  the  policy  of  the  state,  imless  it  was  penal ;  and 
inflicted  some  punishment  for  its  violation.  This  doctrine  is  as 
novel  as  it  is  unfounded  in  principle.  I  know  of  no  such  exclusive 
rule  by  which  to  reach  the  mind  and  intention  of  the  legislature. 
If  the  language  used  shows  clearly  that  particular  acts  were  intended 
to  be  prohibited,  and  the  act  is  afterwards  done,  it  is  against  the 
policy  of  the  law  and  void.  Suppose  the  legislature  of  Alabama 
were  to  estabiish'a  bank,  disregarding  all  the  conditions  and  restric- 
tions imposed  by  the  constitution :  would  it  not  violate  that  instru- 
ment, and  therefore  the  act  be  void  ?  And  can  Georgia,  Louisiana,  or 
Pennsylvania,  by  their  respective  legislatures,  do  in  Alabama  what 
her  own  legislature  cannot  do?  The  relations  which  these  states 
hold  towards  each  other,  in  their  individual  capacity  of  states,  under 
the  Constitution  of  the  United  States,  is  that  of  perfect  independence. 
In  the  case  of  Buckner  vs.  Finley  and  Van  Lear,  2  Peters'  Rep.  590, 
Chief  Justice  Marshall  said,  ^<For  all  national  purposes  embraced  hy 
the  federal  Constitution,  the  states  and  the  citizen.*)  ^^ereof  are  d&cr 
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united  under  the  same  sovereign  authority,  and  governed  by  the 
same  laws.  In  all  other  respects  the  states  are  necessarily  foreign 
to,  and  iiidependent  of  each  other.^     It  is  in  this  foreign  and  inde- 

Sendent  relation  that  these  four  states  stand  before  this  Court  in 
lese  cases.  The  condition. of  Alabama,  taken  with  a  view  to  this 
relation,  cannot  be  worse  than  that  of  an  independent  nation,  in  like 
circumstances.    What  tliat  would  be  we  will  see  from  authority. 

<<  Nations  being  free  and  independent  of  each  other  iu  the  same 
manner  as  men  are  naturally  free  and  independent,  the  second 
general  law  of  their  society  is  that  each  nation  ought  to  be  left  in 
the  peaceable  enjoyment  of  that  liberty  it  has  derived  fr9m  nature. 
The  natural  society  of  nations  cannot  siubsist,  if  the  rights  which 
each  has  received  from-  nature  are  not  respected.  None  would 
willingly  renounce  its  liberty :  it  would  rather  break  off  all  com- 
merce with  those  that  should  attempt  to  violate  it.  From  this 
iiberty  and -independence  it  follows  that  every  nation  is  to  judge  of 
what  its  conscience  demands,  of  what  it  can  or  cannot  do,  of  what 
is  broper  or  improper  to  be  done;  and  consequently  to  examine 
and  determine  whether  it  can  perform  any  office  K>r  another  without 
being  wanting  in  what  it  owes  to  itself.  In  all  cases,  then,  where  a 
nation  has  the  liberty  of  judging  what  its  duty  requires,  another 
cannot  oblige  it  to  act  in  such  or  such  a  manner.  For  the  attempt- 
ing this  would  A>e  doing  an  injury  to  the  iiberty  of  nations.  A  right 
jo  otfer  constraint  to  a  free  person  can  only  be  invested  in  us  in 
such  cases  where  that  person  is  bound  to  perform  some  particular 
thing  for  us,  or  from  a  particular  reason  that  does  not  depend  on  his 
judgment ;  or,  in  a  word,  where  we  have  a  complete  authority  over 
him.'*    Vatt.  53,  54. 

Now  apply  these  Just  and  reasonable  principles  to  Alabama,  in 
her  relation  of  a  foreign  and  independent  state,  reposing  upon  the 
rights  reserved  to  her  by  the  tenth  ameiidxhentpf  the  Constitution 
of  the  United  States ;  and  then  show  the  power  that  can  compel  her 
to  pass  penal  laws  to  guard  and  protect  those  perfect,  ascertained, 
constitutional  rights  from  the  illegal  invasion  of  a  bank  created  by 
any  other  state.  If  this  power  exists  at  all,  it  can  be  shown,  and 
the  authority  by  which  it  acts.  But  not  even  a  reasonable  pretence 
for  any  such  power  or  auth6rity  ha^  been  shown.  The  conclusion 
must  therefore  be,  that  Alabama,  as  an  independent  foreign  state; 
owing  no  duty^  nor  bring  under,  any  obligation  to  either  of  the 
states,  by  whose  corporations  sh^  was  invaded ;  was  the  sole  and 
exclusive  judge  of  what  was  proper  or  improper  to  be  done ;  and 
consequently  had  a  right  to  examine  aad  determine  whether  she 
rould  grant  a  favour  to  either  of  those  states  without  injury  to  her- 
self; unless  indeed  there  be  a  controlling  power  in  this  Court,  de^ 
rived  from  some  provision  of  the  Constitution  of  the  United  States. 
As  none  such  has  been  set  up,  or  relied  upon  in  the  opinion  of  tfie 
majority  of  the  Court;  for  the  present  t  have  a  right  to  conclude  that 
none  such  exists:  And  without  considering  any  of  the  minor  points 
discussed  in  Uie  argvunent,  or  noticed  in  the  opinion,  I' dismiss  the 
subject 
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[At  the  January  term  of  the  Supreme  Courts  in  1838,  the  follow- 
ing dissenting  ppinion  was  delivered  by  Mn  Justice  Catron,  jn  the 
case  of  Amos  Kendall,  Postmaster  General,  w.  The  United  States, 
on  the  relation  of  William  B.  Stokes  and  others.  The  case  is  re- 
ported in  12  Peters'  Reports,  527.  This  opinion  was  not  received 
urom  the  clerk  «pf  the  Supreme  Court,  with  the  opinions  delivered  at 
the  January  term,  1838 ;  it  was  received  by  the  reporter,  from  Mr. 
Justice  Catron,  on  the  ^th  of  March,  1839.  It  is  inserted  in  the  pre- 
sent volume  with  the  consent  of  Mrl  Justice  Catron;  and  the  re^ 
porter  avails  himself  of  this  occasion  to  record  his  regret  that  it  had 
not  its  place  in  the  twelftti  volume  of  the  reports.] 

Mr.  Justice  Catbon  dissenting.— 

In  this  proceedmg  of  the  United  States  against  the  Postmaster 
General^  at  the  relation  of  Stockton,  Stokes,  and.  Company,  I  had 
intended  not  to  intimate  that  I  differed  in  any  respect  from  the  ma- 
jority, haying  an  aversion  to  dissenting  opinions,  save  on  constitu- 
tional questions.  But  my  two  brethren,  wuh  whom  I  agree,  having 
determined  to  do  so ;  it  follows,  I  must  express  a  concurrence  with 
tfie  one  side  or  the  other. 

On  the  merits,  I  think  the  Senate  of  the  United  States,  and  the 
Solicitor  of  th^  Treasury,  construed  the  special  act  of  Congress  cor- 
rectly ;  and  that  the  solicitor's  award  is  a  final  adjudication,  and 
conclusive  of  the  rights  of  the  relators. 

But  the  question  whether  the  Circuit  Court  of  this  district  had 
power  to  compel  the  Postmaster  General,  by  mandamus,  to  enter  a 
credit  for  the  amount  awarded,  lies  at  the  'foundation  of  our  institu- 
tions ;  a  question  more  grave  or  important  rarely  arises. 

Coercion  by  the  writ  of  mandamus  of  the  officers  and  agents  of 
a  government,  is  one  of  the  highest  exertions  of  sovereignty  kno>m 
to  the  British  constitution  and  common  law ;  it  is  truly  declared  to  be 
one  of  the  flowers  of  the  King's  Bench,  3  Black.  Com.  110,  note;  and 
in  England^  can  only  be  enforced  by  that  Court,  where  the  king 
formerly  sat  in  person,  and  is  now  deemed  to  be  potentially  present. 

It  is  his  command^  in  his  own  name,  directed  to  a  Court,  person, 
or'corporation,  to-do  a  particular  thing  therein  specified,  which  ap- 
pertained to  their  office  or  duty,  as  a  means  of  compelling  its  jper*^ 
formancc,*  3  Black.  Com.  ch.  7.  The  proceeding  there,  as  here,  is  in 
the  name  of  the  government,  and  not  that  of  the  relators:  it  stands  oa 
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the  foot  of  contempt,  and  is  intended  to  refonn  /OjBteial  delin- 
quency. 

By  the  act  of  independence,  this  prerogative  and  portipn  of  sove- 
reignty, ununpaired,  devolved  on  the  different  states  of  this  Union ; 
and  by  the  Constitution  of  the  United  States,  such  portion  of  it  as 
was  necessary  to  coerce  the  Courts,  officers,  and  agents,  of  the  ge 
neral  government,  was  withdrawn  from  the  states,  and  conferred  on 
the  federal  sovereignty.  Here  the  power  lay  dormant  until  Con- 
gress shall  act  On  the  legislature  was  imposed  the  duty  to  give  it 
effect ;  it  was  wide  as  the  land,  and  extended  to  every  portion  of  it : 
and  by  the  judiciary  act  of  1789,  section  13,  Congress  attempted  to 
invest  the  Supreme  Court  of  the  United  States  with  the  power  to 
issue  writs  of  mandamus  to  persons  holding  office'under  the  autho- 
rity^ of  the  United  States.  But  the  Constitution  having  restrkted 
this  Court  to  the  exercise  of  certain  original  powers,  and  this  not 
being  amongst  them;  it  was  holden,  in  Marbury  vs.  Madison,  1  Cran., 
so  much  of  the  act  was  void.  The  decision  was  made  in  1803 ;  up 
to  that  time,  Congre^  and  the  country  did  hot  question  that  a  law 
existed  proper  and  necessary  to  give  effect  to  the  prerogative  through 
the  instrumentality  of  this  Court ;  and  that  it  was  properly  vested  in 
the  highest  tribunal  in  'the  land,  exercisiilg  a  jurisdiction  coexten- 
sive with  our  whole  territory^  So  the  matter  stood  when  the  act  of 
the  27th  February,  1801,  was  passed,  organizing  the  Circuit  Court 
for  the  District  of  Columbia.  And  the  question  is,  did  Congress,  by 
implication,  confer  or  intend  to  confer  this  high  prerogative,  within 
the  ten  miles  square,  on  the  Circuit  Court  ?  That  concurrent  power 
with  the  Supreme  Court  was  intended  to  be  given,  it  is  difficult  to 
believe.  The  power  is  claimed  by  the  first,  third,  and  fifth  sections 
of  the  act 

The  first  section  adopts,  and  declares  in  force,  tlie  lawsof  Mary- 
*  land,  as  they  then  existed  on  the  north  side  of  the  Potomac. 

By  the  Constitution  of  the  United  States,  the  prerogative  to  cor 
'  erce  by  mandamus  federal  officers,  had  passed  from  the  state  of 
Maryland  to  the  government  of  the  Union.  Her  laws,  and  Courts, 
in  1801,  were  denuded  of  the  power;  and  as  it  did  not  remain  with 
the  Courts  of  Maryland,  so  it  was  not  transferred  to  the  Circuit 
Court  of  the  District  of  Columbia.  This  is  deemed  settFed  by 
M^Cluny  vs.  SiUiman,  6  Wheat  598.   5  Cond.  Rep.  197. 

And,  substantially,  the  same  answer  may  be  given  to  the  argu- 
ment which  relied  on  the  11th  section  of  the  judiciary  act  of  1789 ; 
providing,  that  the  Circuit  Courts  should  have  original  cognizance, 
concurrent  with  the  Courts  of  the  several  states,  of  all  suits  of -a 
civil  nature  at  common  law  or  in  equity. 

'  Take  it  that  Congress  did  not  distinguish  between  the  cognizance 
of  the^  Courts  to  draw  to  them  controversies  to  be  litigated ;  and 
their  powers  to  coerce  obedience  to  judgments  6t  decrees,  and  ta 
compel  the  performance  of  duties  where  ascertained  rights  existed ; 
still,  the  section  cited  cannot  help  the  relators. 

Suppose  the  Circuit  Court  of  the  District,  in  1801,  did  have  con- 
ferred on  it  powers  «  concurrent"  with  the  (Courts  of  Maryland :  these 
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bavinfi;  been  deprived,  on  the  adoption  of  the  Constitution  of  the 
Vnited  States,  of  the  prerogative  to  coerce  by  mandamus  officers 
of  the  United  States,  the  concurrent  powers  of  the  Circuit  Court  of 
the  District,  could  rise  no  higher  than  those  of  the  Maryland  Courts. 
The  argument  is  easily  met,  by  separating  the  prerogatives  and 
powers  passed  to  the  federal  government  by  the  Constitution,  from 
those  reserved  to  the  states. 

The  third  section  of  the  act  of  27th  February,  1801,  provides  .•> — 
*<And  the  said  Court  and  the  judges  thereof,  shall  hSgive  all  the 
powers  by  law  vested  in  the  Circuit  Couirts,  and  the  judges  of  the 
Circuit  Courts  of  the  United  States/'. 

Power  to  issue  the  writ  of  mandamus  to  coerce  obedience  to  a 
sovereign  command,  on  the  petition  of  a  citizen  to  the  sovereignty, 
is  one  thing :  jurisdiction  to  try  a  case  at  law^or  in  equity,  is  the 
exercise  of  a  very  different  authority.  The  first  enforces  the  per- 
formance of  an  official  duty,  by  an  independent  writ,  against  a  person 
not  sued,  where  the  relator  shows  an  ascertained  right ;  as  in  this 
instance^  where  the  writ  is  asked  to  enforce  a  decree.  The  second 
tries  and  ascertains  the  right,  and  establishes  it,  by  a  judgment.  But 
to  enforce  the  judgment  by  process  is  the  exercise  of  power ;  being 
the  means  employed,  to  carry  the  jurisdiction  into  execution.  So 
the  Judiciary  Act  of  1789,  and  subsequent  ones,  conferring  jurisdic- 
tion and  powers  on  the  Courts  of  the  United  States,  declare ;  and 
so  they  have  been  uniformly  construed;  as  the  casejs  of  Marbiiry 
vs*  Madison,  1  Cranch.  M'lntyre'w.  Wood,  7  Cranch;  and  M*Cluny 
vs.  Silliman,  6  Wheat.,  distinctly  show^  without  going  further.  They, 
treat  of  the  subject  before  us,  and  need  no  collateral  aid. 

What  then  are  the  powers  to  issue  writs  aiid  coerce  the  perform-, 
ance  of  duties,  vested  in  the  Circuit  Courts  of  the  United  $tates ; 
referred  to  and  adopted  by  the  third  section  of  the  District  Act 
of  1801  ? 

By  the  fourteenth  section  of  the  Judiciary  Act  of  1789,  they' are 
declared  to  have  power  to  issue  writs  of  scire  facias,  habeas  corpus, 
and  all  other  writs  not  specially  provided  for  by- statute;  which  may 
be  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
which  are. agreeable  to  the  principles  and  usugesof  law. 

The  antecedent  section  having  vested  in  the  Supreme  Court  the 
prerogative  and  power  to  issue  writs  of  mandamus  to  persons  hold- 
mg  office  under  the  authority  of  the  United  States ;  of  course  the 
power  was  not  vested,  or  intended  to  be  vested  in  the  Circuit  Courts, 
further*  than  might  be  necessary  for  the  exercise  of  the  jurisdiction^ 
conferred  by  the  eleventh  section :  and  so  it  was  settled  by  this 
Court  in  M'Intyre  vs.^  Wood. 

But,  it  is  insisted,  the  power-is  derived  from  the  Judiciary  Act  of 
the  13th  of  February,  1801 ;  Jo  which,  the  act  of  the  27th  of  Febru- 
ary,  establishing  the  Circuit  Court  of  the  District,  must  also  have 
had  reference;  and  although  the  act  of  the  13th  of  February  was 
repealed  on  the  coming  in  of  Mr.  Jefferson's  administration,  in 
March,  1802 ;  still  as  the  Dustrict  Act  of  the  27th  of  February  was 
not  repealed,  the  act  adopted  by  it  became  a  part  thereof,  so  far  as 
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it  was  adopted ;  and  within  the  District  of  Columbia,  (he  powers 
and  jurisdiction  conferred  by  that  of  the  1 3th  of  February,  continued 
in  force,  notwithstanding  the  repeal,  in  all  other  parts  or  the  Union. 

Suppose  we  imply  parts  of  the  act  of  the  13th  of  February,  1801, 
not  to  have  been  repealed  within  this  district ;  can  we  founa  on  this 
implication  the  additipnal  one,  that  the  act  conferred  on  the  Circuit 
Court  of  the  district  the  high  prerogative  power  to  issue  writs  of 
mandamus,  coercing  the  Secretaries,  and  other  officers  of  the  United 
States,  to  perform  their  various  duties  ?  Did  the  power  exist  in  the 
Court  of  this  District  in  1803,  when  the  Supreme  Court  brought  Mr. 
Madiion,  the  Secretary  of  State,  before  it?  That  no  department 
of  the  government,  judicial  tribunal,  or  law  officer  of  the  United 
States,  so  apprehended  at  that  time,  or  for  more  than  thirty  years 
thereafter ;  has  been  abundantly  established  during  the  prbgr^  of. 
this  investigation. 

It  is  admitted,  and  was  so  decided  in  M^Intyre  vs.  Wood,  that 
none  other  of  the  Circuit  Courts  of  the  United  States,  holden  by  the 
judges  of  the  Supreme  Court,  have  the  power  claimed  for  the  Court 
m  this  district ;  and  that-  throughout  the  twenty-six  states  of  the 
Union,  this  high  prerogative  writ  cannot  be  exerted,  because  Con- 
gress, sinde  the  decision  in  1803,  in  the  case  of  Marbury  vs.  Madison, 
has  not  seen  proper  to  vest  it  in  these  inferior  tribunals ;  nor  is  it 
matter  of  surprise,  when  we  recollect  to  what  extent  the  executive 
departments  would  have  been  subjected  to  the  judicial  power. 

Should  we  then,  by  doul^tfiil  implication  and  a  strained  construc- 
tion, apply  this  highest  of  judicial  powers,  in  its  nature  broad  as  the 
Union,  to  this  ten  miles  square  ? 

That  the  power  can  only  be  maintained  to  exist  by  implication, 
and  not  by  express  enactment,  is  admitted  on  all  hands.  It  never 
was  attempted  to  be  conferred  in  express  terms  save  on  the  Supreme 
Court ;  and  is  the  construction  that  inyokes  it  for  the  Circuit  Court 
of  this  district,  a  strained  one  ?  The  tenth  section  of  the  repealed 
act  of  the  13th  of  February,  1801,  declares  "that  the  Circuit  Courts 
then  established,  shall  have,  and  are  hereby  invested  with  all  the 
powers  heretofore  granted  by-law  to  the  Circuit  Courts  of  the  United 
States,  unless  otherwise  provided  by  this  act'' 

There  is  no  repealing  clause  to  the  act  The  section  quoted 
refers  directly  to  rtie  fourteenth,  section  of  the  act  of  1789,  for  the 
powers  common  to  all  the  Cuxuit  Courts  of  the  Union.  They  have 
stood  unaltered,  and  been  recognised,  with  slight  exceptions,  as  the 
sole  powers  by  which  the  jurisdiction  of  the  Circuit  Courts  has  been 
enforced;  from  the  year  1789  to  this  time. 

It  is  uisisted,  however,  that  the  jurisdiction  conferred  on  the  Cir- 
cuit Court  by  the  eleventh  section  of  the  repealed  act  of  the  13th 
of  February,  1801,  is  much  broader  than  that  given  to  them  by  the 
eleventh  section  of  the  act  of  1789 ;  that  the  act  of  1801  covers  the 
whole  ground  of  the  Constitution.  This  is  certainly  true ;  but  die 
fifth  section  of  the  act  ofthe  27th  of  February,  180) ,  declaring  what 
matters  shall  be  cognizaUe  in  the  Circuit  Court  for  the  District  of 
XMumbia,  confers  jurisdietion  quite  as  comprehensive.    Its  eogni* 
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zance,  or  jurisdictioQ  *\  o  hold  plea/'  extends  to  all  crimes  and 
offences,  and  to  sdl  cases  in  law  and  equity,  provided  the  defendant 
be  found  in  the  district  Thus  as  the  eleventh  sections  of  the  act 
of  17S9,  and  the  Idth  of  February,  1801,  each  have  reference  to  the 
exercise  of  jurisdiction  in  suits  or  actions  between  lit^nt  parties, 
or  over  matters  in  some  form  brought  before  the  Court  to  try  and 
ascertain  a  contested  right ;  it  would  be  a  most  unnatural  construc- 
tion to  hold,  as  I  think,  that  the  phrase,  ^<  cognizance  of  all  cases  in 
law  and  equity,''  authorized  the  Court  to  assume  the  high  power 
of  coercing  by  mandamus  one  of  the  Secretaries,  or  the  Posto^ast^ 
General,  to  the  performance  of  some  specific  public  duty,  incase  of 
an  ascertained  nght,  by  force  of  the  strong  arm  of  sovereign  power,, 
because  he  was  a  public  officer;  and  who  was  not  a  suitor  in  Court, 
or  party  to  a  case  in  law  or  equity. 

What  is  this  proceeding?  The  relators  applied  to  a  tribunal 
where  a  portion  of  sovereignty  was  supposed  to  have  been  vested, 
stated  their  ascertaiped  right,  and  made  their  complaint  that  an 
ordinary  remedy  was  wanting  to  enforce  the  right,  and  asked  the 
rejpresentative  of  sovereignty  for  the  aid  of  the  writ,  and  an  exertion 
of  its  power,  in  the  name  of  the  United  States,  on  one  of  its  great* 
officers,  to  compel  him  to  do  his  duty,  to  prevent  a  failure  of  justice. 
This  is  the  nature  of  the  demand,  and  the  writ  awarded  for  its 
enforcement    1  Cranch,  168. 

In  no  just  sense  can  this  writ,  of  mandamus  be  deemed  a  case  at 
law  between  the  United  States  M^d  the  Postmaster  General.  It  dif- 
fers* in  no  material  feature  from  a  writ  of  attachment  issued  by  a. 
Court  a^nst  one  of  its  officers/ where  he  refuses  to  perform  an 
official  duty.  That  it  is  not  ^  a  case"  between  the  relators  and  the 
Postmaster  General,  was  decided  by  this  Court  in  MCluny  t^^.  Sillr- 
man.  There  the  relator  set  forth  that  he  was  a  citizen  of  one  state, 
and  the  Register  pf  the  Land  Office  in  Ohio,  of  another ;  and  there- 
fore proper  partiek  were  before  the  Court, "  who  under  tfie  descrip- 
tion of  person  were  entitled  fb  maintain  suits  in  the  Courts  of  the 
United  States."  To  which  the  Court  responded,  that  the  applicar 
tionin  that  instance  for  the  writ  of  mandamus,  as  in  the  one  referred 
to  of  M*Intyre  vs.  Wood,  7  Cranch,  504, "  were  wholly  uninfluenced 
by  any  considerations  drawn  from  the  want  of  personal  attributes 
of  the  parties."  Holding  in  substance,  as  the  undoubted  truth  is, 
thl9it  the  mandamus  was  not  a  private  remedy  to  the  relator;  bu^ 
the  exertion,  at  his  request,  of  a  prerogative  and  attribute  of  sove- 
reignty, through  the  instrumentauty  of  a  Court  of  justice,  for  the 
sake  Of  good  govemnient,  and  to  prevent  an  abuse  of  its  authority 
by  those  acting  at  its  command. 

Taken  in  this  sense,  the  decision  in  M'Climy  vs.  Silliman  is  easily 
understood :  viewed  in  any  other,  it  is  involv^  in  all  the  confusion 
attributed  to  it  by  the  argument  and  the  opinion  of  the  Court  below. 

.inother  con^deration  prominently  presents  itself.  Conj^ess  has 
jqjrisdlction,  exclusive  of  the  several  states,  over  this  district  of  ten 
miles  square;  and  so  Congress  has  exchisive  jurisdiction  over  the 
territories  of  the  United  States ;  ^nd  upon  the  Courts  of  these,  as 


61»  -  APPENDIX. 

upon  the  Courtfr  6f  this  district,  the  jurisdiction  and  powers  of  the 
State  Courts,  of  which  thci  territdties  were  fonnerly  a  part/ have 
been  conferred :  and,  in  addition' thereto,  the  territorial  Courts  have 
been'invested  with  the  jurisdiction  wid  powers  of  th6  Circuit  Courts 
of  the  United  States.  There  are  two  territories,  the  Courts  of  which 
are  now  exerpising  such  general  jurisdiction  and  powers — Florida 
and  Wisconsin.  These  Courts  having  coextensive  powers  with  that 
of  the  District  of  Columbia ;  it  follows,  if  the  sovereign  prerogative 
to  exert  the  writ  of  mandamus  to  coerce  executive  officers  of  the 
United  Stated)  pertains  to  the  one  Oourt,  it  must  to  the  others ;  and* 
thaf  Congress  has,  by  implication,  intrusted  to  the  Courts  of  the  two 
terntories  named,  as  well  as  to  the  Court  of  this  district,  powers 
that  have  been  unquestionably  withholden  from  the  federal  Circuit 
Courts  of  the  twenty-six  states.  To  say  Congress  never  so  intended, 
and  if  the  power  exists  it  was  conferred  by  an  oversight  in  the  legis- 
lature, is  perhaps  asserting  what  few  would  be  found  to  deny.  The 
truth,  there  can  be  little  toor^  for  doubt,  is,  that  Congress  has  been 
unwilling  to  expose  the  action  of  the  government  in  the  administra- 
tion of  its  vast  and  complicated  affairs,  and  its  officers,  who  have 
chargeof  their  management,  to  the  dai^er  and  indignity  of  being 
coerced  and  controlled,  at  the  ill-defin^  discretion  of  the  inferior 
Courts,  by  the  writ  of  mandamus :  and  that  after  the  decision  of 
Marbury  t;^.  Madison,  in  1803,  holding  that,  the  Supreme  Court  had . 
not  the  power  thus  to  coerce  an  officer  of  the  United  States,  i^  has 
been  permitted  to  lie  dorpiaut,  awaiting  the  action  of  the  legis- 
lature. The  supposition  Is  rendered  highly  probable,  when  we  con- 
sider the  delicacy  its  exercise  would  necessarily  involve;  and  the 
difficulty  of  vesting  so  high  and  extensive  a  power  in  the  inferior 
Courts,  and  especially  in  those  of  this  district,  in  a  modified  and 
safe  form. 

Such  being  my  own  opinion,  I  tiling  the  otder  awarding  the  mdn- 
(damus  against  the  Postitiasteir  Greneral  should  be  reverted,  for  want 
of  jurisdiction  in  the  Court  below  to  issue  the  writ 
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ACKNOWLBDGMBNl  OP  DEEDS. 

I.  A  deed  wu  execated  and  acknowledged  under  a  decree  <<  W.  M»  Dnncanaon,  gnar^ 
dUn  for  Mafcia  Bomea  ;**  and  ackn<mledged  by  the  gnaiduui  ^'to  be  bia  act  and 
ai  gaardian  aforesaid,  and  thereDy  thie  act  and  deed  of  the  said  Marda."    l*hia  ia  a 
good  execution  and  acknowledgment     Van  Nest  Ve.  7?^  Bank  oftht  U.  8, 17. 

3.  The  Acta  of  the  Assembly  of  Maiyland,  preacribing  tiie  mode' in  which  deeds  ahouM 
be  acknowledged  for  the  conveyance  of  rehl  proper^,  were  adopted  by  Congreas  in 
the*act  assuming  jurisdiction  in  the  District  of  Columbia,  together  with  the  other 
lawa  of  Maryland  then  in  force.  The  Acts  of  the  Assembly  of  Maryland  rehtting 
to  the  a^nowledgment  of  deeds,  do  not  reipiire  that  justices  of  the  peaoa,'or  odier 
offieera  who  hare  authority  to  take  aeknowledgments,  shall  deacribe  m  their  oertifi* 
cates  their  official  character.  WheoeTerltisesCiblishedby  proof  tliat  the  acknow* 
ledgment  was  made  before  persons  autiiorixed  to  ttke  it,  it  must  be  pretomed  to 
have  been  taken  by  them  in  their  official  capacity.  Ibid, 
ACTION. 

1.  The  defendant  in  an  action  in  the  Circuit  Court,  had,  wi&  o&ers,  received  the  pro- 
ceeds of  a  joint  and  several  promissory  noti^  discounted  for  them  at  the  Bank  of  the 
Metropolis,  and  this  note  was  afterwards  renewed  by  their  attorney  under  a  power 
cf  attorney  authorizing  him  to  give  a  joint  note;  but  he  gave  a  joint  and  several 
note,  th^  proceeds  of  which  the  attorn^  received,  and  appropriated  to  pay  the  note 
already  discounted  at  the  bank.  ^The  interest  of  the  sum  borrowed  was  paid  out  of 
the  money  6f  the  parties  to  the  note.  Held,  that  although  the  power  of  attorney 
may  not  have  been  executed  in  exact  conformity  to  its  terms ;  and  may  not  have 
anmoriied  tlie  giving  of  a  joint  and  aeveral  note ;  a  question  the  Court  did  not 
decide;  yet  tlie  receipt  of  tlie  proceeds  of  the  note  by  the  attorney*  and  the  appro- 
priation thereof  to  die  pil3nnent  of  the  former  note,  was  sufficient  evidence  to  sustain 
the  money  counts  in  the  declaration.  Motfre  vs.  T%e  Bank  of  the  MetropoUe,  302. 

8.  A  mortgage  was  executed  by  D.  G.  as  the  agent  of  the  Union  Steam  Mill  Company, 
conveying  to  the  mortgagee  oertun  lands  in  Rhode  Island,  with  a  wooUen  mill  and 
other  buildings,  with  the  machinery  in  the  milL  D.  6.  vras,  and  hod  been  the 
general  igent  of  the  company,  uid  as  such,  had  made  all  purchases  and  sales  for 
the  company,  and  the  mortgage  was  executed  by  him,  with  Uie  consent  and  author- 
i^  of  the  penoaa  who  at  the  time  of  its  .execution  were  members  of  the  company. 
The 'machinery,  and  other  moyablea,  had  been  taken  in  execution  by  the  marshal 
of  Rhode  Islanid,  under  an  execution  issued  on  a  judgment  obtained  after  the  mort- 
gage against  the  company.  The  Court  held,  that  although  tht.  mortgage  was  not 
vahd  aa  the  deed  of  the  corporation,  it  waa  sufficient  to  convey  a  title  to  the  mort- 
gagee in  the  machinery ;  and  that  he  could  maintain  an  action  of  replevin  for  them 
against  the  marahaJ.  Anthony  y,  Butkr,  433. 
ALABAMA.  , 

1.  The  state  of  Alabama  haa  not  merely  acqnieaeed  by  silence,  but  her  judicial  tribunals 
have  declarsd  the  adoptkm  of  the  law  of  intematiooal  comity  in  the  case  of  a  suit 
The  Bank  ofAumuta  vs^  Bark,  519. 
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AMBIGUmr. 

I,  £ztriiMic  eridenoe  h  not  ilmwBbki  tafezpUn  a  palMiC  tmbigvttjr,  lliat  is,  one  •ff^ 
irat  on  tbe  fiice  of  Jhm  imtrument ;  but  h  b  adrnwriMe  to  explain  m  latent  amhigTOtr, 
thcti^'oua  BotappatenCon'thBlaMoftheiiialiiiiiMntylmtimeaiiiuigfir^ 
evidence;  that  ia  bat  to  remove  the  ambiguitj  b^  te  aaae  kind  of  evidence  aa  that 
by  which  it  ia  created.    Bradln^  va.  ne  WaiiirigUmt  Gtorgttoum,  and  ikxun 
una  Steam  Packet  Company,  89. 

8.  Extrinaic  parol  evidence  ia  adimeaihle  to  give  effect  to  a  written  inatniment,  by  •pply- 
ing'it  to  ita-proper  aabject  matter,  by  proving  the  drcunatancea  under  whi^  it  wa« 
made ;  whenever,  witfiout  the  aid  of  auch  evidence,  the  q>plication  could  not  be 
made  in  the  partiNEular  caae;    UmL 

S.  it  ia  a  principle  reeogniaed  and  acted  upon  aa  a  cardinal  rale  by  all  Courta  of  jatice^ 
in  tbB  conatnietkm  of  contracta,  that  the  intenticii  of  the  partiea  b  to  be  inquired 
into;  and,  if  nol  Ibrbidden  by  law, »  to  be  efisclaated.    IbiiL 

AMENDMENT. 
Where,  by  ambprbioDoftbecleifcof  die  Circuit  Court,  the  rodgneot  in  a  caae  bioagfat 
upliy  amitofenor  had  not  been  entered  according  to  the  declaration,  the  Suprame 
Court  allowed  an  amendment  to  be  made  by  the  entry  of  the  judgment,  without 
awarding  a  certiorari  to  the  Circuit  Court  -  Thb  waa  done  in  a  caae  whidi  had 
been  broag^t  up  by  a  writ  of  enor  to  the  provioua  term  of  the  Court  Woodward' 
r§,Brownei  aL  1.. 

APPEAL. 
An  origmal  decree  waa  made  in  te  Circuit  Court  <^  Rhode  labnd,  at  June  term,  1834^ 
and  aii  appeal  waa  taken  to  January  term,  183<i,  of  the  Suprame  Court  Hue 
appeal  waa  diamiaaed  at  January  mm,  i887,  on  the  motion  of  the  oounad  fixr  the 
ai^Uaea,  without  an  examination  or  dedaon  on  the  merita  of  the  cauae.  At  die 
Noven^MT  term  of  the  Circuit  Court,  the  defendanta  prayed  and  were  aDowed  a 
aecond  appeal  to  the  Supreme  Court;  vduch  appeal  had  not  been  entered  on  the  docket 
of  the  Supreme  Court  in  L839.  The  Circuit  Court  afterwarda  proceeded  to  order 
execution  of  the  decree  of  1884,  ^nd  the  defendant  appealed  to  the  Supreme  Court 
from  thb  decree.  Held,  Uiat  thb  tppeel  from  the  decree  of  the  Circuit  Court,  order- 
ing the  execution  of  the  original  deoee,  b  not  a  auperMdeaa  to  further  proceedinga 
in  the  Circuit  Court,  to  execute  the  original  decree :  and  that  the  Circuit  Court  b 
at  liberty  to  uee  ita  diacretion  to  proceed  to  execute  the  original  decree.  Held,  abo^ 
that  the  decree  of  execution  b  not  a  final  decree,  in  the  contempbtion  of  the  act  of 
Congreaa,  from  which  an  qvpeal  liee.     Carr  y%  Hoxie,  460. 

ASSETS. 

I.  A  biO  waa  filed  daimihg  a  ipedfic  petfarmance  of  an  alleged  contract  to  convey  a 
houae  and  lot  in  Georgetown,  for  the  iwnefit  of  the  vrili  of  the  complainant,  the 
complabiant  having  expended  a  brge  anm  of  money  in  fanproving  the  property,  in 
the  expectation  that  it  would  be  conveyed  aa  required  by  the  bill.  The  Court,  not 
conaidering  that  aufllcient  evidence  of  an  agreement  to  convey  die  property  waa 
given,  ordered  that  the  property  ihould  be  e^,  and  o«t  of  the  jproceeda  that  the 
advances  made  by  the  complainant  ahould  be  repaid.  The  property  eold  lor  a  aum 
&r  lum  than  die  amount  expended.  Held,  that  the  balance  unpaid  after  the  eale, 
vras  not  a  debt  doe  by  the  eatato  of  the  ftther  of  the  wife,  and  could  not  be  daimed 
dfhb  repreacntativea,  the  eatateitoing  ineolvent    Kme  va.  Thonwoon  H  aL  138. 

%  The  Jeaepha  Secunda  waa  condemned  fer  avioUtion  of  the  lawa  of  ttie  United  Statea^ 
prohibiting  tbe  abve  trade;  and  by  a  decree,  the  District  Court  of  Loubiana  allowed 
the  daim  of  the  collector,  die  enrveyor,  aiid  naval  oflber,  who  had  proeecuted  fer 
die  forfeiture,  to  a  pordon  of  die  proceeds  of  the  sab  of  die  prmpertj  condemned. 
Thb  deoce  waa  aftervnurds  rsveraed,  and  the  vrfaob  proceeds  adjudged  to  the  United 
StMee,  on  an  appeal  to  the  Supreme  Court  William  Emerson,  tb^  «nrv«rar,after- 
wards  died  r  um  in  1881,  Congress  paased  an  act  fer  die  relief  of  die  coUeotor,  die 
heirs  of  William  Emerson,  and  the  beinof  the  naval  4iffiosr;  undsr  die  authority 
ef  which  te  auma  which  had  been  adjudged  to  tboee  oflicera,  and  which  had  Via> 
mained  in  tbe  diatrict  Court  of  Lomdana,  were  by  an  order  of  the  Court  nad  to 
aooording  to  te  provisions  of  the  bw.  One  of  the  aeditors  of  William 
\  cbimad  die  aum  ao  paid  to  hb  bgd  repreeentedvei^  aa  aapeti  for  tbe  pay* 
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ment  cf  hit  debt  Held,  that  the  pftymeot  made  by  order  of  tha  Diatriot  Court,  to 
the  minor  diUdien  of  William  Emeraon,  aa  hia  legal  beira,  waa  rightflDJly  mAde ; 
and  that  the  tame  cannot  be  conaideied  in  their  hands  aa  aawta  for  the  payment  of 
the  debta  of  their  father.    Emawn'a  heiri,  ^9.  Hall,  409. 

3.  The  proaeeation  of  the  iooapha  Seelmda,  by  the  offioeiaof  the  enatomaof  Loai  iana, 

waa  not  done  under  the  authodty  of  any  kw.or  by  any  authority ;  and  theae  acta 
impoaed  no  obligation,  either  in  law  or  equity,  on  the  government  to  compenaate 
than.  The  claim  for  thooe  aerfioiM  could  not  have  been  aet  up  either<aa  an  equi- 
table or  a  legal  oflEiet  to  any  demand  of  the  government  againat  them,  or  either  of 
them ;  whik^  under  the  ruiea  of  law,  anj  apeaHc  demand  on  the  goveminent  which 
impoaed  on  it  even  an  equitable  obttgatipn,  might  be  aet  up  aa  an  offi»t    Ibid, 

4.  Bernoea  rendered  under  the  requirementa'of  law,  or  of  contract,  for  which  a  compen- 

aation  ia  fixed,  oonatitote  a  legal  demand  on  the  government  Serrioaa  rendered 
under  an  authority  which  ia  caaual,  or  in  aonae  degree  diacretionary,  may  conatitute 
an  equitable  claim.  Jfo  individual  can  be  made  a  debtor  againit  hia  wUL  Volun* 
taiy  benefita  may  be  conferred  on  him,  whidi  may  excite  hia  gratitude;  or  which 
in  the  ezerdae  of  hie  generoaiW  he  may  auitably  reward.  But  thia  dependa  on  hia 
own  volition.  It  would  constitute  a  aingular  item  under  the  I^w  of  aaeets,  to  raise 
n  charge  againat  an  individual  for  a  benefit  oonfoned  by  some  voluntary  act  of  Idnd- 
neaa.  The  rule  ia  the  aame,  whether  the  benefit  be  conforred  on  the  government 
or  an  individuaL    Rid, 

5.  .A  daim  againat  a  foreign  government  for  apoliationa  ia  not  of  this  character.    The 

demand  in  auch  a  caae  ia  founded  on  the  lawof  nationa,and  the  obligation  ia  perfect 
on  the  oflfending  government.    Ibid, 

BILLS  OF  EXCHANGE. 

1.  A  penon  who  takea  a  bill,  which  on  the  feoe  of  it  vraa  diahonoured,  cannot  be  allowed 
to  daim  the  privilegea  which-  belong  to  a  bona  fide  holder  without  notice.  If  he 
chooaea  to  receive  it  under  auch  drcumatancea,  he  takea  with  it  all  the  infirmitiea 
belonging  to  it ;  and  ia  in  no  better  condition  than  the  peraon  fifom  whom  he  re- 
ceived it  There  can  be  no  diatinction  in  prindple  between  a  bill  tranaferred  after 
it  if  diahonoured  for  non-acceptance,  and  one  tram^ferred  after  ithaa  been  diahonoured 
for  non-payment    Andrewt  va.  Pond  et  ai  66. 

5.  The  acceptor  of  a  hill  of  exchange  atanda  in  the  aame  rdation  to  the  drawee,  aa 

die  maker^of  a  note  doea  to  the  payee ;  and  the  acceptor  ia  die  prindpal  debtor  in 
the  caae  of  a  SiU,  predaely  like  Uie  maker  of  a  note.  The  liability  of  die  aooeptor 
growa  out  of  and  b  to  be  governed  by  4heterma  of  hia  acceptance;  and  the  liabiUty 
of  the  maker  of  a  note  grows  out  of  and  ia  to  be  governed  by  the  terms  of  hia  note : 
and  the  place  oi  paymdnt  can  be  of  no  more  importance  in  the  one  case  than  in 
the  odier.     Wallace  va.  dfiCormelly  136. 

3.  It  ia  of  the  utmost  ioiportanoe,  that  all  rulea  relaling  to  commercial  law  should  be  sta- 

ble and  uniform.  They  are  adopted  for  practical  purposes  to  regulate  ^e  course  of 
commercial  transactiona.  When  a  note  or  bill  ia  made  payable  at  a  particalar  bank, 
aa  *b  generally  the  case,  it  is  vrell  known  diat  according  to  the  usual  course  of  buai- 
neaa,  the  note  or  biU  ia  lodged  at  the  bank  for  collection ;  and  if  the  maker  or  ac- 
ceptor calls  to  take  it  up  when  it  fella  due,  it  will  be  ddivered  to  him,  and  the 
busineas  ia  doaedl  But  ahould  he  not  find  the  note  or  bill  at  the  bank,  he  can  depo- 
dte  hia  money  to  meet  the  note  when  preaented;  and  ^ahoukl  he  be  afterwards 
pioaeeuted,  he  will  be  exonerated  firom  all  coata  and  damagea  upon  proving  auch 
trader  and  depoaite.  Or  diould  die  note  or  bill  be  made  payable  at  aome  place ' 
other  than  a  bank,  and  no  depoaite  could  be  made,  or  he  should  choose  to  retain  hia 
money  in  hia  own  possessbn ;  an  ofier  to  pay  the  money  at  the  time  and  pla6e 
would  protect  him  againat  intereat  and  coata,  on  bringing  the  money  into  Court 
Rid^ 

4.  In  actiona  on  promiaaory  notes  againat  the  maker,  or  on  bills  of  exchange  where  the 
'  auit  ia  against  the  maker,  in  the  one  caae,  and  the  acceptor  in  the  other,  and  iSio  note 

or  bill  is  made  payable  at  a  spedfied  time  and  place ;  it  is  not  necessary  to  aver  in 
the  declaration  or  prove  on  the  trial,  that  a  demand  of  payment  waa  niade,  in  order 
to  nMMnt*»n  the  action.  But  if  the  maker  or  acceptor  waa  at  the  place,  at  the  time 
deaignated ;  and  waa  ready  and  ofoed  to  pay  the  money ;  it  waa  matter  of  defence 
to  be  plotded  and  proved  on  hia  part    IbuL 

6.  The  plaintifts  in  an  action  on  the  aeoond  aet  of  a  foraagn  bill  of  exchange,  whidi  waa 

proiealed  fornoiMOoeptaDoe^  with  the  protesta  thereto  attachedi  can  leoover,  without 
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TtodndofHht  fint  of  tkt  hixml  atH,  ot  •ooountiDg  fiyr  ill  non-prbdoction.    Jhwmei 
.vt.  ChUfdi^  206. 

BILL  OF  REVip^ 

U  A  Un  of  review  tirast  bt  founued  jaa  eonie  enw  cpptxent'npoD  the  bill,  answer,  end 
other  pleading^  and  decree ;  and'a  fmtj  ianot  at  libertf  to  go  into  the  eridenoe  at 
large,  in  oider^to  establish  an  objeeOonin  the  decree,  founded  on  the  supposed  mta- 
take  of  the  Court,  in  iu,  ^wn  dedv^iioos  froiB  the  endeoce.  WkUmg  etaLi%,  Tke 
Bank  of.iU  UttUed  SUOes,  6. 
2.  No  pasty 'to  a  'decree  can,  by  the  general  prindplea^of  equity,  claim  «  reversal  of  a 
decree  upoQ  a  bill  of  review,  nnleas  he  nas  been  aggifeved  by  it;  whatever  mav 
.  have  been  ms  righto  insist  on  the  ernvat  the  orif^nal  hearing,  or  on  an  appeal  Una. 

CARRIERS. 
^L  In  an  action  against  the  owner  of  «  stage  coach  used  lor  canying  paaeengen^  for  an 
injuiy  sustained  by  oneof  the  passengers  by  tho  upsetting  of  the  coach,  the  owner 
is  not  liable,  unless  the  injuiy  of  whi(£  the  lAaintiff  complains  wae  opcasioned  tw 
the  ne^digenoe  oi  want  of  proper  skill  or  care  in  the  driver  of  the  carriage,  in  whioi 
h«i^  nil  wi&  were  passoogers ;  fend  die  &cts  that  the  carnage  was  upset,  and  the 
plamtof 's  wife  injured,  are  prima  fiide  evidence  that  there  was  caieteasness,  or  ne- 
gliffehce,  or  wanC  of  ddll  upon  the  part  of  the  driver ;  and  throws  upon  the  defimd- 
int  the  burden  of  proving  that  the  accident  was  not  occasioned  by  tb9  driver's 
&nlt    SMea  vs.  SolfonataH  181. 

S  1%  bdog  adnritted'  that  the  carriage  was  upmt  and  the  plaintiff's  wife  injured,  it  is 
'  iiicumbent  on  the  defendant  to  piove>ibu  the  driver  was  a  person  of  ompetent  akil), 
of  good  habita,  and  in  evfry  respect  qqali^^t  snd  suitably  prq^ared  i  tr  the  buainMs 
in  which  he  was  engaged ;  and  (hat  hb  ^oLd  on  this  occasion  with  reasooabie  skill, 
and  whh.the  utmost  prudence  and  caution;  and  if  the  disaster  in  question  was  oodb- 
sioned  hv  the  least  negligence,  or  want  pf  skUly  or  prudence  on  lus  part ;  then  the 
defendant  is  liable  in  the  ac^on.    JOncL 

9^  H  there  was  no  want  of  proper  skill,  or  care,  or  caution  on  the  part  of  the  driver  of  • 
stage  coach,  and  the  stage  was  upset  by  the  act  of  the  plaintiff  or  his  wife,  in  rashly 
and  improper^  springing  from  it,  then  the  defendant  is  not  liable  to  an  action  :  but 
if  the  whnt  of  proper  skill  or  oare  of  the  driver  placed  the  passongeri  in  a  state  of 
peril,  and  they  had  at  that  time  a  reaaonable  ground  for  supposfeig  that  the  stage 
would  upset,  or  that  the  driver  was  incapable  of  managing  hu  horses ;  the  plaintiff 
is  entitled  to  recover :  although  <h»  jury  may  believe,  f^m  the  position  in  which  the 
stage  was  placed  by  thtf  negligence  of  the  driver,  the  attempt  lif  the  plaintiff  or  his 
m£t  to  escape  may  have  increased  the  peril,  or  even  caused  the  stage  to  upset ;  and 
although  they  may  also  find  that  the  plaintiff  and  his  wif*  wovtd  probably  have 
sustained  little  or  no  injury  if  they  had  remained  in  the  stage.    Ibid, 

4.  If  the  driver  was  a  person  A  competent  skill,  and  in  bvenr  respect  qualifiod  and  suit- 
ably pfepared  for  the  business  in  which  he  wai  engaged,  And  the  acddmit  was  occ»- 
*sioned  b^  no  feult  or  want  of  skill  or  care  on  his  part,  or  that  of  the  defendant  or 
his  agents,  but  by  physical  ^disability  ariging  from  extreme  and  unusual  cold,  which 
rendered  him  incapable  for  the  time  to  do  his  duty  ;  then  the  owner  of  the -stage  is 
not  Uable  in  an  action  for  damages,  for  an  injury  sustained  by  a  person  who.  was  a 
passenger.    Ibid, 

CHANCERY. 

1.  R.  B.  L.  in  1809,  then  residing  in  Virginia,  for  a  valuable  consideration,  made  a  con- 
veyance in  trust  for  thr  J^enefit  of  his  wife,  of  certain  personal  preperty,  and  ilaves, 
whidi  deed  was  duly  jMorded  according  to  the  provisions  of  the  act  of  tRe  fegisla- 
ture  of  Virginia.  The  property  thus  conveyed,  remained  in  the  possession  of  the 
husbcmd  and  wife,  while  diey  resided  in  Virginia^  and  in  1814,  K.  B.  L.  removed 
to  the  District  of  Columbia,  with  his  wife  and  family,  and  brought  with  him  the 
slaves  and  property  conveyed  in  trust  for  his  wife,  m  1817,  R.  B.  L.  borrowed  a 
sum  of  money  of  the  Bank  of  the  United  States,  on  his  promissory  note,  endorsed 
by  one  of  the  trustees  named  in  the  deed  of  trust  of  1809.  At  the  time  the  loan 
was  made,  R.  B.  L.  executed  a  deed  of  trust  of  eleven  slaves,  and  among  them  were 
the  slaves  and  the  household  fumi&re  conveyed  by  the  deed  of  1809,  to  secure  the 
bank  for  the  amount  of  the  loan.  In  1837,.  R.  B.  L.  died,  entirebf  ixMolvent 
During  his  residence  in  Washington,  being  in  reduced  cireumstances,  he  sold  some 
of  the  slaves  oonveyed  by  the  deed  of  1809,  for  the  support  of  his  femily ;  without 
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objectioQbybiiwBearbertnirtaei.  Xn  1884;  tliBiMil  to  the  boik  being  mipdd,  ft 
ImU  was  filed  againit  Mn.  E..L^  t^  wift  of  R.  B.  jlj.,  and  th^  traileet»  in  ordor  ta 
compel  die  aQnender  of  dit>  femaiuing  eUvee,  Uid  the  hooi^Hold  fiiniitiife,  to  tlie 
trustee  for  the  bank,  for  the  lale  of  the  Mime,  to  latiify  the  debt  doe  to  tb«  bank^ 
Held,  that  the  deed  of  1809,  vesting  the  properly  in  l^lia.  L.'s  tmatees,  was  tfectoal» 
according  to  the  laws  of  Virginia,  to  protect  the  titl^  thereto,  against  the  sobaeqaent 
crediton,  or  pordiasers  from  R.  B.  L. ;  and  that  the  rem6Tnl  of  R.  B.  L.  aiid  his 
wife,  into  the  District  ol  Columbia,  with  the  property  omveyed  to  *Se  tmstaes  lor 
the  use  of  Mrs.  L.,  did  not  afiect  or  impair  the  validity  of  .the  c^pd*  of  tnist  7%e 
Bankof  the  VnUedStatea  vs.  Ut,  107. 

2.  A  liberal  conr^ruction  should  be  given  to  the  clause  of  the  Yiiginia  statute,  for  the 
suppression  of  fraud.  This  is  the  well  established  rale  in  the  constructiofi  of  the 
statute  of  Eliabe^ :  which  the  fiist  section  of  the  Virginia  statute  substantially 
'    ailopts.    md. 

8.  If  A  sells,  or  conveys  hb  lands  or  slaves  to  B,  and  then  prbduoes  to  another  his  pre- 
vious paper  tltk,  and  obtains  credit  on  the  goods  or  lands,  by  pledging  them  for 
money  loaned,  he  is  guilty  of  fraud:  and  if  me  true  owner  stands  \r  ind  does-not 
make  his  title  known,  he  will  bo  bound  to  make  good  the  cpntract;  <te  the.prinr -^e 
that  he  who  holds  his  peace  when  he  ought  to  have  spoken,  shall  not  unheard  now 
that  he  should  be  olent    He  b  deemed,  in  equity,  a  p«rty  to  the  i^ud     ibid, 

4.  It  is  a  wen  settled  principle  in  equity,  that «  judgment  oripSkot,  where  he  is  compdled 
to  p^  off  prior  encumbrances  pn  land  to  obtain  the  benefit  of  his  judgment  may, 
by  assignment,  secure  to  himself  tlie  eights  of  the  encumbrances ;  and  the  wme 
rule  applies,  where  a  junior  mortgegee  is  obliged  to  ratisfy  prior  mortgages.  He 
stands  as  the  assignee  of  such, mortgages,  and  may  claDin  all  t|)e  benefits  under  the 
lien  that  couldhave  been  claimed  l^the  assig^r.-  But  the  effaces  ot  this  |nnci* 
pie  may  be  eontroKod  by  actr  of  the  iwrties.  The  Bank  of  the'  Vnited  Statee  ->•. 
Peter,  If8. 

6.  Where  the  legislatore  declares  certain  instruments  illegal  ynd  void,  there  is  inhemil 
in  {he  Courts  of  Equity  a  jurisdiction  to  order  them  to  be  delivered  np,  and  thert  jy 
give  eflect  to  the  policy  of  the  legislature.    Clarke  et  al,  vs.  Smith,  106. 

6.  The  stfite  legislatures  have,  certainly,  no  authority  to  prescribe  Che  forms  or  nsodes  of 

pioceeding  in  the  Courts  of  the  United  States;  but  having  created  a  right,  and  at 
the  same  time  prescribed  the  remedy  to  enforce,  if  the  remiedy  proscribed  is  subtftan* 
tiaUy  consistent  with  the  ordinaiy^mOdes  d*  proceeding  on  the  chancery  side  of  the 
Fedeiml  tJo«u.s,  no  reason  exists  why  it  should  not  be  pursued  in  the  same  form  as 
in  the  State  Courts.  On  the  contraiy,  propriety  and  convenience  suggest  tibat  the 
practice  sL^uld  not  materially  diSer,  when  titles  to  land  are  the  subjecte  of  investi- 
gation.   Ibid, 

7.  The  undoubted  truth  is,  that  when  investigating  and  decneing  on  titles  in  this  coun« 

tiy,^the  Court  must  deal  with  theqi  in  practice  as  it  finds  them ;  and  accommodate 
our  modes  of  proceeding  in  a  considerable  degree  to  the  nature  of  the  case,'  and  to 
ihe  diaracter  of  the  equities  involved  in  the  controversy,  so  as  to  give  efi^  to  state 
legialatibB,  and  state  poltcy ;  not  departing,  however,  from  what  legitimately  belongs 
.  to  tibe^pvactlQe  of  a  Court  of  Chanceiy.    Ibid. 

CHANCERY  WIACTICE. 

r.  Acoor^g  to  the  course  of  practice  in  the  Courts  of  die  United  Stetes,  in  chanceiy 
cases,  an  original  decree  is  to  be  deemed  recorded  and  enrolled,  as  of  the  term  in 
which  tb€  final  decree  was  passed.  A  bill  which  seeks  to  have  alleged  errors  revised 
for  want  of  parties,  or  for  want  of  proper  proceedings  after  the  decree  against  his 
heirs,  after  the  decease  of  one  of  the  parties,  is  certainly  a  bill  of  review ;  in  contra- 
distinction to  a  bill  in  the  nature  of  a  ImU  of  review ;  which  lies  only  where  there 
has  been  no  enrollment  of  the  decree.  Whiting  eiaLvs,  The  Bank  of  the  United 
States,  6, 

i.  An  original  bill,  in  the  nature  of  a  bill  of  review,  brings  forward  the  interesto  affected 
by  the  dfvree,  other  than  those  which  are  founded  in  privity  of  representation.  Ibid. 

8.  In  England,  the  decree  always  recites  the  substance  of  the  bill  and  answer,  and  the 

pleadings,  and  also  the  facts  on  which  the  Court  founds  ite  decree.  But  in  America^ 
the  deoee  does  not,  ordinarily,  recite  these ;  and,  generally,  not  the  &cts  on  which 
the  decree  is  founded.  But  with  us,  the  bill  and  answer,  and  other  pleadings,  toge« 
ther  with  the  decree,  constitute  what  is  property  considered  as  the  record.  Ibid, 
4^  The  bill  of  review  must  be  founded  on  some  error  apparent  upon  the  bill,  answer,  anA 
3  F  2  7ff 
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other  pleadingi,iuid  decree;  and  a  party  is  not  at  liberty  to  go  into  die  eridenoe  at 
large,  in  order  to  eatabiiah  an  objection  in  the  decree  founded  on  the  toppoeed  mis- 
take of  the  Court  in  its  own  dednctiona  from  the  endence.    Ibid, 

5.  No  party  to  a  decree  can,  by  the  general  principles  of  equity,  claim  a  rerenal  of  m 

decree  upon  a  bill  of  review,  unless  he  has  been  aggrieved  by  it;  whatever  may 
have  been  his  rights  to  indst  on  the  error  at  the  original  hearing,  or  on  an  appeaL 
Ibidf 

6.  A  decree  of  foreclosure  of  a  mortgage,  and  of  a  sale,  are  to  be  considered  as  the  final 

decree  in  the  seiise  of  a  Court  of  Equity ;  and  the  proceedings  on  the  decree  are  • 
mode  of  enforcing  the  rights  of  the  cred.ior,  and  for  the  benefit  of  the  debtor.  The 
original  decree  of  forecloture  is  final  on  the  merits  of  the  controveny.  If  a  sale  is 
made  after  such  a  decwe,  the  defendant  not  having  appealed  as  he  had  a  right  to 
do,  the  rights  of  the  purchaser  would  not  be  overthrown  or  invalidated  even  by  a 
reversal  of  the  decree.    Jbid, 

7.  After  a  decree  of  foreclosure  of  a  mortgage  and  a  sale,  and  the  death  of  the  defendant 

takes  place  afterward,  it  is  not  necessary  to  revive  the  proceedings  against  the  bein 
of  the  deceased  party  before  a  sale  of  the  property  can  be  made.  Ibid, 
Strictly,  in  Chancery  practice,  though  it  is  different  in  some  of  the  states  of  the  Union, 
no  exceptions  to  a  master^s  report  can  be  made,  which  were  i^  taken  before  the 
master,  the  object  being  to  save  time,  and  to  give  him  an  opportunity  to  correct  his 
etr^n,  or  to  reconsider  his  opinions.  A  party  neglecting  to  bring  in  exccptioos 
before  die  master,  cannot  afterwards  except  to  die  report ;  unless  the  Court,  on 
motion,  see  reason*  to  be  dissatisfied  with  the  report,  and  refer  it  to  the  master  to 
re-examine  it,  with  liber^  to  the  party  to  take  objections  to  it.  Story  vs.  Limng^ 
9ton,  359. 

9.  Exceptions  to  the  report  of  a  master  must  state,  article  by  article,  the  parts  of  the 

report  which  are  intended  to  be  excepted  to.    Aid. 

10.  Exceptions  to  the  report  of  a  master,  in  Chancery  proceedings,  are  in  the  nature  of 

a  spMdal  demurrer,  and  the  party  objecting  must  point  out  the  errors ;  otherwise,  the 
parts  not  excepted  to  will  be  taken  as  admitted.    Ibid, 

11.  In  a  reference  toSt  master  for  any  purpose,  the  order  need*  not  pardcubriy  empower 

him  to  take  testimony,  if  the  sul^ect  matter  is  only  to  be  ascertained  by  evidence. 
And  in  taking  evidence,  although  the  better  plan  b  to  take  the  answers  in  writing, 
upoi^  written  interrogatories,  he  may  ecamine  witnesses  viva  voce;  the  parties  to 
the  suit  being  present,  personally,  or  by  counsel,  and  not  objecting  to  sufh  a 
course.    Ibid, 

12.  The  twenty-eighth  rule  prescribed  for  the  practice  of  Courts  of  equity  of  the  United 

States,  provides  for  bring^g  witnesses  before  the  master;  for  their  compensatbn; 
for  attachments;  for  a  contempt,  when  wimesses  refuse  to  appear  on  a  subpcsna: 
and  the  last  clause  allows  the  examination  of  witnesses,  viva  voce,  when  prodooed 
in  open  Court  The  same  reasons  which  allow  it  to  be  done  in  open  Court,  permit 
it  to  be  done  by  a  master.  Ibid, 
19.  The  allowance  of  costs  is  a  matterof  practice,  which  need  not  be  a  partof  die  decno 
or  judgment  of  the  Court,  although  it  often  is  so ;  as  the  payment  of  costs  is,  in 
most  cases,  made  to  depend  upon  the>  rules ;  and'  when  rules  do  not  ap|4y,  upon  the 
Court's  order  in  directing  the  taxation  of  costs. 

14.  The  general  rule  in  Chancery  proceedings  is,  that  all  persons  mater^^ly  interested 

ii^  a  suit  ought  to  be  parties  to  it  either  as  plainti£b  or  defendants,  that  a  complete 
decree  may  be  made  between  these  parties.  But  there  are  exceptions  to  this  rule, 
and  one  of  them  is,  when  a  decree  in  relation  to  the  subject  matter  in  litigation  can 
be  made,  without  a  person  having  tbaC  interest  in  any  way  concluded  by  the 
decree.    Ibid, 

1 5.  When  a  complainant  omits  to  bring  before  the  Court  persons  who  are  neceasary 

parties,  but  the  objection  does  not  appear  on  the  face  of  the  bill,  the  (noper  mode  to 

take  advantage  of'^it  is,  by  plea  and  answer.    The  objection  of  misjoinder  of  com* 

plainants,  should  be  taken  either  by  demuiTcr,  or  on  the  answer  of  the  defendants. 

It  is  too  late  to  urge  a  formal  objection  of  the  kind,  for  the  first  time,  at  die  hearing. 

Ibid, 

CLERKS  OP  THE  CIRCUIT  AND  DISTRICT  COURTS  OF  THE  UNITED 

STATES. 

1    Motion  for  a  rule  on  the  district  judge  of  the  eastern  dittrhft  of  Louisiana,  to  show 

cause  why  a  mandamus  should  not  be  issued  requiring  hinl  to  restore  Duncan  N. 

Hennen  to  the  office  of  the  dcrk  of  the  District  Court.    The  petition  states  the 
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appointment  of  the  relator  to  the  office  of  derk  of  the  Diatrict  Comt,  m  1834 ;  the 
full  and  complete  performance  of  hia  dutiea  aa  clerk  of  the  Court,  until  May,  1887 ; 
the  acknowledgment  of  the  fidelity  and  capacity  with  which  the  dutiea  of  the  office 
were  performc>d,  atated  in  writing  by  the  diatrict  Judge ;  apd  the  appointment  of 
another  peraon  to  the  office,  from  peraonal  motivea,  and  the  influence  of  frieifdabip, 
and  a  kfiowledge  of  the  capacity  of  the  peraon  appointed  to  perform  the'  dutiea  of 
the  office.  The  petition  alao  atatea'  the  performance  pf  the  dutiea  of  clerk  of  tfie 
Circuit  Court  of  the  eaatem  district  of  Louinana,  under  the  appointment  of  clerk 
of  the  District  Court,  and  the  offer  to  perform  thoae  dutiea  after  hia  aaaarted  removal 
aa  clerk  of  the  District  Court ;  and  that  the  juJgea  of  the  Circuit  Court  being  divided 
in  opinion  as  to  his  right  to  exerdae  the  ofiice  of  derk,  the  bniinaaa  of  the  Circuit 
Court  waa  entirely  suspended.  The  Court  held ;  The  appointment  of  derka-of  Courta, 
properly  belonga  to  the  Courta  of  laW ;  and  a  derii  of  die  Court  ia.'one  of  thoae 
offioera  contemplated  by  the  proviabn  in  the  Constitution,  giving  to  Congreaa  the 
power  to  veat  the  appointment  of  inferior  oflicera  aa  they  tlunk  proper.  The  ap> 
pointing  power  designated  by  the  Constitution,  in  the  latter  part  of  Uie  aeoond  aeo- 
tion  of  the  second  artide  of  the  Constitution,  waa  no  doubt  inteoded  to  be  exerq^ 
by  the  department  of  the  government  to  which  the  officer  to  be  appointed  moat 
i^propriatdy  belonged.    Ex  parte  Duncan  N.  Hermen,  230. 

2.  It  cannot  be  admitted  that  it  was  the  intention  of  the  Constitution,  that  thoae  offioea 

which  are  denominated  inftripr  officea  should  be  held  during  life.    In  the  abacnoe 
of  all  oonatittttional  or  atatutory  proviaion  aa  to  the  removal  of  such  officers,  it  would 
aaem  to  be  a  iMmnd  and  neoeaaarv  rule  to  conaider  the  power  of  removal  aa  incident 
.  to  the  power  of  appointment    Ibid, 

3.  The  tenure  of  anaent  common  law  officea,  and  the  niiea  and  prindplea  by  which 

they  are  governed,  have  no  application  to  the  office  of  the  derk  of  a  Diatrict  Court 
of  Uie  United  States.  The  tenure,  in  those  caaee,  dependa  in  a  great  meaaure  upon 
andent  usage.  But  in  the  United  Statea  there  ia  no  ancient  uaage,  which  can  a^y 
to  and  govern  the  tenure  of  officea  created  by  the  Constitution  and  laws.  They  are 
of  recent  origin,  and  muat  depend  entirely  on  a  just  construction  of  our  Constitution 
and  laws:  and  the  Uke  doctrine  is  held  in  England,  where  the  office  is  not  an  andent 
common  law  office,  but  of  modern  origin,  under  some  act  of  Parliament.  In  such 
a  caae,  the  tenure  of  the  office  is  determined  by  the  meaning  and  intention  of  the 
statute.    Ibid. 

4.  The  law  giving  the  District  Courts  the  power  of  i^potnting  thdr  ovm  cieika,  does  not 

prescribe  an^  form  in  which  this  shall  be  done.  The  power  veated  in  the  Court 
is  a  continumg  power;  and  the  mere  appouitment  of  a  auoceasor  would,  per  se,  be 
a  removal  of  the  prior  incumbent ;  so  frur  at  leaat  aa  hia  righta  were  concerned.  Snd, 

5.  The  Supreme  Court  can  have  no  control  over  the  appointment  or  removal  of  a  derk 

of  the  District  Court ;  or  entertain  any  inquiry  into  the  grounda  of  the  removal* 
If  the  judge  is  chargeable  with  any  abuse  of  his  power,  the  Supreme  Court  is  not 
the  tribunsd  to  which  he  is  answerable.    Ibid, 
COLLECTOR  OF  THE  CUSTOMS. 

1.  The  plaintiff^  as  the  importer  of  certain  merchandise  from  England,  entered  the  aame 

at  the  customhouse  in  New  York,  on  the  29th  of  March,  1837,  as  casea  containing 
cotton  gloves.  He  gave  a  bond  for  the  duties,  payable  on  the  27th  of  June,  1838. 
In  1838,  it  waa  discovered  that  one  of  the  cases,  No.  45,  contained  silk  hose,  axkl 
not  cotton  gloves.  The  plaintiff  paid  the  bond  to  the  collector,  under  proteet ;  having 
claimed  from  the  comptroller  of  the  treasury  to  be  released  from  the  payment  of  the 
duties  on  cate  No.  45,  alleging  that,  as  silk  hose,  they  were  not  liable  to  duty  under 
the  act  of  Congresa  of  14th  July,  1832.  The  plaintiff  instituted  a  suit  against  the 
collector,  to  recover  back  the  duties  so  paid  to  him.  Held,  that  the  auit  could  not 
be  sustained,  afier  so  long  a  time  from  the  entry  of  the  merchandise.  -  Held,  that 
silk  hose,  aad  all  manufactures  of  silk,  of  which  silk  is  the  component  material  of 
chief  value,  coming  from  this  side  of  the  Cape  of  Good  Hope,  except  aewing  ailk, 
are  free  of  duty.     Bend  vs.  /%/,  263. 

2.  Even  Courts  of  Equity  will  not  interfere  to  assist  a  party  to  obtain  redreaa  for  an 

injury  which  he  might,  by  ordinary  diligence,  have  avoided.  And,  a  fortiori,  a 
Court  of  law  ought  not,  when  the  other  par^  has  by  his  very  acts  and  omiaaions 
lost  his  own  proper  rights  and  advantages.    Ibid, 

3.  A  collector  is  generally  liable  in  an  action  to  recover  back  an  exceaa  of  dutiea  paid  to 

him  aa  collector,  when  the  dutiea  have  been  illegally  demanded,  and  a  protest  of  the 
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ille^ity  has  been  made  at  the  time  of  pajmen^  or  notice  given  tfMftlbe  ^pHlj  i 
to  contest  the  claim.  Nor  is  there  anj  doub'  tf  it  a  like  action  gen  rally  l|pa,  whev^ 
the  excess  of  duties  has  been  paid  under  a  mistake  of  hd,  and  notice  thtreoCha* 
been  given  to  the  collector  before  he  has  paid  over  the  monef  to  the  government.  HuL 

4.  By  the  sixty-ninth  section  of  the  collection  act  of  1799,  chapter  138,  tbl^  goods  or 

merehandwe  seized  under  that  act  are  to  be  put  into  and  remain  In  tl^  eustpdy  of 
the  collector,  or  such  other  persons  as  he  may  appoint  for  that  poippse,  ne  longer 
than  until  the  proper  proceedings  are  instituted,  under  the  89tfa  section  of  the  same 
act,  to  ascertain  whether  they  are  forfeited  or  not ;  and  as  soon  as  the  marshal  seiiea 
the  goods,  under  the  proper  process  of  the  Court,  the  marshal  is  entitled  to  the  sole 
and  exclusive  custody  thereof^  subject  to  the  future  orders  of  the  Court.  Ex  parte 
Jesie  Hoytf  eoUeetor  of  the  port  of  New  York,  379. 
CONSTITUTIONAL  LAW. 

1.  An  action  was  instituted  in  the  Circuit  Court  of  the  United  States  for  the  district  of 
Alabama,  by  the  Bank- of  Augusta,  Georgia,  against  the  defendant,  a  citizen  of  Ala- 
bama, on  bills  of  exchange  drawn  at  Mobile,  Alabama,  on  New  York,  which  had 
been  protested  for  non-payment,  and  returned  to  Mobile.  The  bill  was  made  and 
endorsed  for  the  purpose  of  being  discounted  by  the  agent  of  the  bank,  who 
had"  funds  in  hb  hands  belonging  to  the  plaintifis  for  the  purpose  of  pur- 
chasing bills  of  exchange,  whidi  fonds  were  -derived  from  bills  and  notes  dis- 
oonnted  by  the  bank  in  Georgia.  l*he  bills  were  discounted  by  the  agent  of 
the  bank,  in  Mobile,  for  the  benefit  of  the  bank,  with  their  funds,  to  remit  the 
said  funds  to  the  bank.  The  defendant  defended  the  suit  on  the  fecU  that  the 
bank  of  Augusta  is  a  corporation  incorporated  by  an  act  of  the  legislature  of  Georgia, 
and  have  power  such  as  is  usually  conferred  on  banking  institutions,  such  aii  to 
purchase  bills  of  exchange,  dec  The  Circuit  Court  held  that  the  plaintifis  could 
not  recover  on  the  bills  of  exchange,  and  that  the  purchase  of  the  bills  by  the  agent 
of  the  plaintiffii  were  prohibited  by  the  laws  of  Alabama,  and  gave  judgment  for  the 
defendant  Ip  the  case  of  the  United  States  Bank  of  Pennsylvania  ve.  Primrose, 
the  plaintiflh,  a  corporation  by  virtue  of  a  law  of  the  state  of  Pennsylvania,  authorised 
by  its  charter  to  sue  and  be  sued  in  the  name  of  the  corporation,  and  to  deal  in  bills 
of  exchange,  and  composed  of  citizens  of  Pennsylvania,  and  of  the  states  of  the 
United  States,  other  than  the  state  of  Alabama,  the  agent  of  the  bank  resident  in 
Mobile,  and  in  possession  of  funds  belonging  to  the  bank,  and  intrusted  with  them 
for  the  sole  purpose  of  purchasing  bills  of  exchange ;  purchased  a  bill  of  exchange, 
and  paid  for  the  same  in  notes  of  the  branch  of  the  Bank  of  Alahama,  at  Mobile. 
The  bQl  was  protested  for  non-payment,  and  a  suit  was  instituted  in  the  Circuit 
Court  against  the  payee,  the  endorser  of  the  bill.  The  question  for  the  opinion  of 
the  Circuit  Court  was,  whether  the  purchase  of  the  bill  of  exchange  by  the  United 
States  Bank  was  a  valid  contract,  under  the  laws  of  Alabama.  The  Circuit  Court 
decided  that  the  contract  was  void,  and  gave  judgment  for  the  defendant  The  case 
of  the  New  Orleans  and  Carrollton  Railroad  Company  ct.  Joseph  B.  Earle,  was 
simibr  to  that  of  the  Bank  of  Augusta  t^t.  Joseph  B.  Earle.  The  Supreme  Court 
reversed  the  judgment  of  the  Circuit  Court  in  the  three  cases ;  and  held  the  con- 
tracts for  the  poichaae  of  the  bills  valid :  and  that  the  plaintiffi  acquired  a  legal  title 
to  the  bills  by  the  purchase.     The  Bank  of  Augutta  vs.  Earle^  519. 

5.  In  the  case  of  The  Bank  of  the  United  States  ct.  Devaux,  the  Supreme  Court  decided, 

that  in  a  question  of  jurisdiction  they  might  look  to  the  character  of  the  persons 
composing  a  corporation ;  and  if  it  appeared  that  they  were  citizens  of  another  state, 
and  the  feet  was  set  forth  by  proper  averments,  the'corporation  might  sue  in  its  cor- 
porate name  in  the  Courts  of  the  United  States.  But  in  that  case  the  Court  eon- 
fined  its  decision,  in  express  terms,  to  a  question  of  jurisdiction ;  to  a  right  to  sue ; 
and  evidently  went  even  so  far,  with  some  hesitation.  The  propriety  of  that  deci- 
sion is  fully  assented  to,  and  it  has  ever  since  been  recognieed  as  authority  in  this 
Court  But  the  principle  has  never  been  extended  any  ferther  than  it  was  carried 
in  that  case ;  and  has  never  been  supposed  to  extend  to  contracts  made  by  a  cor- 
poration, especially  in  another  sovereignty.    Ibid. 

3.  The  nature  and  cbiraeter  of  a  corporation  created  by  statute,  and  tLe  extent  of  the 

powers  which  it  may  lawfully  exercise,  have  upon  several  occasions  been  under  oon- 
sideialion  in  the  Supreme  Court  The  cases  of  Head  and  Amory  v$.  The  Provi«> 
dence  Insurance  Company,  2  Cranch,  137;  and  The  Dartmouth  College  99.  Wood- 
ward, 4  Wheaton,  636,  cited.     Ibid, 

4.  WlNBnever  a  corporation  makes  i  contract,  it  b  the  contract  of  the  l^gal  epti^ ;  of  the 
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•ttifieMtl  bemg  o^taied  by  the  cliarter,  apd  not  the  contrtct  of  the  individail  mem- 
bem  The  o^y  right*  it  cap  claim  are  the  rights  which  are  giTen  to  h  in  tUu 
character,  and  not  ^  righn  ii4Mch  belong  to  its  memberi  ai  citiiena  of  a  atate.    Ibid, 

5.  U  may  be  safely  aaiHimed,  tnat  a  corporation  can  make  no  contracts,  and  do  no  act8» 

either  within  6r  without  the  atate  which  creates  it,  «zorot  such  as  are  aathoriaed  bv 
ita  aharter ;  and  t^ose  acts  must  also  be  done  by  such  officers  or  agenta,  and  in  su^ 
ipanner  as  the  charter  authorizea.  And,  if  the  law  creating  a  oorporatioQ  does  not, 
Iff  the  tme  construction  of  the  words  used  in  the  charter,  give  it  the  right  to  ezer- 
ciae  its  powers  beyond  the  limits  of  the  state,  all  contracts  made  by  it  in  other  statea 
would  be  Toid.    Ibid, 

6.  It  is  Tery  true  that  a  corporation  can  have  no  kgal  existence  out  of  the  boundariea  of 

the  soTereignty  by  which  it  is  created.  It  exists  only  in  contemplation  of  law,  and 
by  ferce  of  the  law ;  and  where  that  law  ceases  to  operate,  and  is  no  l6nger  qbli- 
gatoi^,  the  corporation  can  have  no  ezistenoe.  It  must  dwell  in  the  place  of  ita 
creation,  and  cannot  migrate  to  another  sovereignty.  But  although  it  musttive  and 
have  its  being  in  that  state  only,  yet  it  does  not  by  any  means  follow  that  its  exist- 
ence there  vnll  not  be  recognised  in  other  places;  and  its  residence  in  one  state 
creates  no  insnpeable  objection  to  its  power  of  contracting  in  another.  It  is -indeed 
a  mere  artificial  being,  mvisible  and  intangible ;  yet  it  is  a  person  for  certain  pur- 
poses, in  contemplation  of  law ;  and  has  been  recognised  as  such  by  the  decisions 
of  the  Supreme  pourt  It  is  sufficient  that  its  existence  as  an  artificial  person,  in 
the  state  of  its  creation,  is  acknowledged  and  recognised  by  the  law  of  the  nation 
where  the  dealing  takes  place ;  and  that  it  is  permitted  by  the  lawa  of  that  place, 
to  exercise  there  Uie  poweup  with  which  it  is  endowed.    Ibid. 

7.  Courts  of  justice  have  always  expounded  and  executed  contracts  made  in  a  fi>reign 

country  according  to  the  laws  of  the  place  in  which  they  were  made ;  provided  that 
law  was  not  repugnant  to  the  laws  or  policy  of  their  own  country.  The  comity 
thus  extended  to  other  nations  is  no  impeachment  of  sovereignty.  It  is  the  volun- 
tary act  of  the  nation  by  which  it  is  offered ;  and  b  inadmissible  when  contrpiy  to 
its  policy,  or  prejudicial  to  its  interests.  But  it.  contributes  so  largely  to  promote 
justice  between  individuals,  and  to  produce  a  iiiendly  intercourse  between  the 
aovermgntiea  to  which  they  belong ;  that  Courta  of  justice  h^ve  continually  acted 
upon  it,  as  a  part  of  the  voluntary  law  of  nations.    Ibid, 

8.  The  Court  can  perceive  no  sufficient  reason  for  excluding  fitnn  the  protection  of  the 

law  the  contracts  of  foreign  corporations ;  when  thev  ate  not  contrary  to  the  known 
policy  of  he  state,  or  injurious  to  its  intecesta.  It  is  nothing  more  than  the  admis- 
sion of  the  existence  of  an  artificial  person  created  py  the  law  of  another  state ;  and 
clothed  with  the  power  of  making  certain  contracts.  It  is  but  the  usual  comity  of 
recognising  the  law  of  another  state.    Ibid, 

9.  The  states  of  the  Union  are  sovereign  states;  and  the  history  oT  the  past,  and  the 

events  which  are  daily  occurring,  furnish  the  strongest  evidence  that  they  have 
adopted  towards  each  other  the  laws  of  comity  in  their  fullest  extant    Ibid, 

10.  In  the  legislation  of  Congress,  where  the  states  and  the  people  of  the  aeveral  statea  are 

all  represented,  we  shall  find  proof  of  the  general  understanding  in  the  United  Statea 
that  by  the  law  of  comit^r  among  the  states,  the  corporations  chartered  by  one,  were 
permitted  to  make  contracts  in  the  others.    Ibid. 

11.  It  is  well  settled,  that  by  the  law  of '^^mity  among  nations,  a  corporation  created  by 

one  sovereignty  is  permitted  to  make  contracts  in  another,  and  to  sue  in  its'  Courta; 
and  that  the  same  law  of  comity  prevails  among  the  several  sovereignties  of  thif 
Union.  The  public,  and  well-known,- and  long-continued  usages  of  trade;  the 
general  acquiescence  of  the  states ;  the  particular  legislation  of  some  of  them,  as 
well  as  the  leg^lation  of  Congress ;  all  concur  in  proving  the  truth  of  this  propoai- 
tbn.    Ibid. 

1%',  Fnnchises  are  special  privileges  conferred  by  governments  upon  individuals,  and 
which  do  not  belong  to  the  citizens  of  the  country  generally  of  common  right  It  is 
essential  to  the  character  of  a-  franchise  that  it  should  be  a  grant  firom  the  aovereign 
authoriW ;  and  in  this  country  no  franchise  can  be  held  wMdi  is  not  derived  from 
a  law  of  the  state.    Ibid, 

18.  The  ooinity  of  suit  brings  with  it  the  comity  of  contract;  and  where  the  one  is  ex- 
pressly adopted  by  the  Courta,  the  other  must  also  be  presumed,  according  to  the 
usagea  of  nations,  unless  the  contrary  can  be  shown.    Ibid, 

'14,  The  state  of  Alabama  has  no'  merely  acquiesced  by  silence,  but  her  judicial  tribunals 
lum  d.  :lired  the  adoption  of  the  law  of  iniematbnal  comity  in  the  case  of  ji  suit  Ibid. 
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15.  The  itete  of  Alabtma  ndver  intended,  by  its  eomtitatlim,  to  interlera  with  tfM  lii^ 

of  felling  or  pardiedng  bills  of  exchange.    Rid, 

16.  When  the  policy  of  a  tUte  is  manifest,  the  Courts  of  the  United  States  would  te 

bound  to  notice  it,  as  a  part  of  its  code  of  lawsr  and  to  declare  all  oontiaots  in  die 
state  repugnant  to  it,  to  be  illegal  and  Toid.    Iffid, 
CONTRACTS. 

It  is  a  principle  recognised  and  acted  upon  as  a  canKnid  rule  by.  all  Courts  of  jostioe,  m 
the  construction  of  contracts,  that  the  intention  df  the  parties  is  to  be  inquired  Into; 
and  if  not  forbidden  by  law,  is  to  be  efiectuated.  Bradley  vsr  The  WMington, 
Alexandria,  and  Georgetown  Steam  PacXet  Company,  97. 

3.  The  general  principle  in  relation  to  oontracti  made  at  one  place  to  be  executed  at 
another,  is  well  settled.  They  are  to  be  governed  ^  the  laws  of  the  place  of  per- 
formance; and  if  the  interest  allowed  by  the  laws  of  the  place  of  peribnnanoe  be 
gieater  than  that  permitted  at  the.  place  of  the  contrast,  the  parties  may  stipulate  tor 
the  higher  interest,  without  incurring  the  penalties  of  usuiy.  Andrewe  irs.  Pamd 
et  ai.  ^5. 

8.  Where  a  contract  has  been  made  without  reference  to  the  laws  of  the  state  wheie  it 
was  made,  or  to  the  laws  of  the  place  of  performance,  and  a  rate  of  interast  was 
reserved  forbidden  by  the  laws  of  the  place  where  the  contract  was  made,  whidi 
was  concealed  under  the  name  of  exchange,  in  order  to  evade  the  law  against  usury, 
the  question  is  not  which  law  is  to  govern  in  executing  the  contract;  unquestionablyy 
it  must  be  the  law  of  the  state  where  the  agreenvuit  was  entered  into,  and  the  instm- 
ment  taken  to  secure  its  performance.  A  contract  of  this  Jdnd  cannot  stand  on  the 
same  principles  with  a  bona  fide  agreement  made  in  one  place  to  be  executed  in 
another.  In  the  last  mentioned  cases  the  agreements  were  permitted  by  the  lex  lod 
contractus;  and  vrill  even  be  enforced  there,  if  the  party  is  found  within  its  jurisdio- 
tion.  But  the  same  rule  cannot  be  applied  to  oontracti  folrbidden  by  its  laws,  and 
designed  to  evade  them.  In  such  cases  the  legal  consequences  of  sudi  an  agiesmsot 
must  be  decided  by  the  law  of  the  place  where  the  contract  was  made.  If  void 
there,  it  is  void  everywhere.  Ibid* 
CORPORATIONS. 

1.  An  action  was  instituted  m  thei  Circuit  Court  of  the  United  States  for  the  District  of 
Alabama,  by  the  Bank  of  Augusta,  (Georgia,  against  the  defendant,  a  citiien  of  Ah^ 
bama,  on  bills  of  exchange  drawn  at  Mobile,  Alabama,  on  New  York,  vrhich  had 
been  protested  for  non-payment,  and  returned  to  Mobile.    The  bill  was  made  and 
endorsed  for  the  purpose  of  being  discounted  by  the  agent  of  the  bank,.vrbo  had 
funds  in  his  hands  belonging  to  Uie  plaintifls  for  the  purpose  of  purchasing  btUs  of 
exchange,  which  funds  were  derived  from  bills  and  notes  discounted  by. the  bank 
in  Georgia.    The  bills  were  discounted  by  the  agent-of  the  bank,  in  Mobile,  for  the 
ben^t  of  the  bank,  with  their  funds,  to  remit  the  said  funds  to  the  bank.    The 
defendant  defended  the  suit  on  the  facts  that  the  bank  of  Augusta  is  a  corpoiatida 
incorporated  by  an  act  of  the  legislature  of  Georgia,  and  have  power  such  as  is 
'  usually  conferred  on  banking  institutions,  such  as  to  purchase  bills  of  eTnhange,dfcc 
The  Cireuh  Court  held  that  the  plaintiffi  could  not  recover  on  the  bills  of  exdbange, 
and  that  the  purchase  of  the  bills  by  the  agent  of  the  plaintifb  were  prohibited  by 
the  laws  of  Alabama,  and  gave  judgment  for  the  defendant.    In  the  case  of  the 
Bank  of  the  United  States  of  Pennsylvania  w.  Primrose,  U19  plaintiffs,  a  corporation 
by  virtue  of  a  law  of  the  state  of  Peimsylvania,  authorised  by  its  charter  to  soe  and ' 
bo  sued  in  the  name  of  the  cotporation,  and  to  deal,  in  bills  of  exchange,  and  com- 
posed of  citizens  of  Pennsylvania,  and  of  states  of  the  United  States,  other  than  the 
state  of  Alabama,  the  agent  of  the  bank  Resident  in  Mobile,  and  in  possesnon  of  funds 
belonging  to  the  Bank,  and  intrusted  with  them  for  the  sole  purpose  of  purchasing 
bills  of  exchange;  purchased  a  bill  of  exchange,  and  paid  for  the  seme  m  notes  of 
the  branch  of  the  bank^f  Atebama,  at  Mobile.    The  bill  was  protested  for  non- 
payment, and  a  suit  vras  instituted  in  the  Circuit  Court  against  the  payee,  tha  en- 
dorwr  of  the  bUL    The  question  for  the  opinion  of  the  Circuit  Court  was,  whether 
the  purchase  of  thft  bill  of  exchange  by  the  United  States  Bank  was  a  valid  con- 
tract, under  the  laws  of  Alabama.    The  Circuit  C^mrt  decided  that  the  eontmot 
was  void,  and  gave  Judgment  for  die  defendant    The.caseof  theNew  Orieans  and 
CarroDton  Raiboad  Company  or.  Joseph  B.  Earle,  vras  similar  to  that  of  the  Bsnk 
of  Augusta  oi.  Joseph  B.  Earle.    The  Supreme  Court  revened  the  judgment  of  the 
Chcoit  Court  in  the  thiaa  cases ;  and  held  the  oontiaoli  for  the  pwebtisof  the  U^ 
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^iifid;  aiidtbatthApbiBti&Mqviradftkgaltittototfaebilblijdiepi^^  T%e 
BankofAugutiar9.Eark,6\9. 

5.  Id  the  caaeofSie  Btnkoftho  United  Stetoi  ot.  De?«aiiz»tfae  Sapnme  Court  dedded, 

diat  in  a  quMtion  of  jmiidiction  tbiy  might  look  to  tiiie  character  of  the  p«ioni 
compoiing  a  corporation;  and  if  it  appeared  that  thiy  were  citixonf  of  anotharitat^ 
and  the  fiid  was  eet  forth  hj  proper  avenneata,  the  oorpora^ioo  mi|^t  ioe  in  ita- 
corporate  name  in  the  Coiirtt  of  the  United  States.  But  in  that  case  the  Court 
confined  its  decision,  in  express  terms,  to  a  question  of  jurisdiction;  to  a  right  to 
sue :  and  evidently  went,  even  so  hi,  ^oth  some  hesitstion.  Thb  pn^rietv  of  that 
decision  is  fully  assented  to,  and  it  haa  ever  since  been  recopiised  as  authority  in 
this  Court  But  the  principle  haa  never  been  extertded  any  &rther  than  it  was 
carried  in  that  case;  and  haa  never  been  supposed  to  extend  to  cobtracts  made  by  a 
corporation,  especially  in  another  sovereignty.    JlntL 

3.  The  nature  and  character  of  a  corporation  created  by  statute,  and  the  extent  of  the 

powers  which  it  may  lawfully  exercise,  have  upon  several  occasions  been  under 
consideration  in  the  Supreme  Court  The  cases  of  Head  and  Annoiy  tut.  The  Pro- 
vidence Insurance  Company,  %  Cranch,  187;  snd  the  Dartmouth  CoUoge  ot.  Wood- 
ward, 4  Wheaton,.  686,  dted.    Ibid, 

4.  Whenever  a  corporation  mak^  a  contract,  it  is  the  contract  of  the  legal  entity;  of  the 

artificial  being  created  by  the  diarter,  and  not  the  contract  of  the  individual  members; 
The  on^  rij^ts  it  can  claim  are  the  rights  which  are  given  to  it  in  that  character, 
and  not  the  rights  which  belong  to  its  members  as  cttiieDs  of  k  state.  Bnd, 
5*  It  may  be  safely  assumed,  that  a  corporation  can  make  no  contracts,  and  do  no  acts, 
either  within  or  vrithout  the  state  whidi  creates  it,  except  such  as  are  authorized  bv 
iti  charter ;  and  those  acts  must  also  be  done  by  such  offioera  or  agents,  and  in  su^ 
manner  as  the  charter  authoriiee.  And,  if  the  law  creating  a  corporation  does  not, 
bj  the  true  constructioDof  the  words  used  in  the  charter,  give  it  the  right  to  exercise 
iti  powers  beroiid  the  limTts  of  the  state,  all  contracti  made  by  it  in  other  states 
would  bcvoid.    Ibid. 

6.  It  is  very  tnfo  that  a  Corporation  can  hav«  no  legfl  existence  out  of  the  boundariea 

of  the  sovereignty  by  which  it  is  crsated.  It  exists  only  in  contemplation  of  law, 
and  by  force  of  the  law ;  and  where  that  law  ceases  to  operate,  and  is  no  longer 
oUigatoiy,  the  eorponddn  can  have  no  exJstence.  It  must  dweU  in  the  place  of  ita 
creatioo,  and  cannot  migrate  to  another  ^sovereignty.  But  although  it  must  live 
and  have  its  being  in  that  state  only;  yet  it  does  not  by  any  means  follow  that  its 
existence  there  will  not  be  recngniseNd  in  other  places;  and  its  residence  in  one  state 
creates  no  insuperable  objection  to  its  power  of  contracting  in  another.  It  is  indeed 
a  mere  artificial  being,  inviable  and  mtaogiUe;  yet  it  is  a  person  for  certain  pur- 
poses, in  contemplation  of  law;  and  haa  been  recognised  as  such  by  the  dedstons 
of  this  Court  It  is  sufficient  that  its  existence  as  an  artificial  person,  in  the  state 
of  its  creation,  is  acknowled^Bd  and  recognised  by  the  law  of  the  nation  where  the 
dealing  takes  place;  and  that  it  is  permitted  by  the  laws  of  that  place,  to  eierdse 
there  the  powers  with  which  it  is  endowed.    Ibid. 

7.  It  is  well  settled,  that  by  the  law  of  comity  among  nations,  a  corporation  created  by 

one  eovereigntj  is  permitted  to  make  contrscts  in  another,.aDd  to  sue  in  ita  Courts; 
and  that  the  same  law  of  comity  prevails  among  the  several  sotereignties  of  this 
Union..  The  public,  and  well-known  and  long-continued  usagea  of  trade;  the  ^en^ 
ral  acqnies  ■*  nee  of  the  statef ;  the  particular  legislatiou  of  some  of  them,  as  well  9* 
te  legidation  of  Congress,  all  concur  in  proving  the  truth  of  this  proposition.  Efid. 

8.  Franchises  are  special  privileges  conforredJby  government  upon  individuals,  and  which 

do  not  belong  to  the  dtiaens  of  the  country  generalW  of  common  right  It  is  essen- 
tial to  the  characty  of  a  frandiise,  that  it  should  be  a  grant  fnmi  the  sovereign 
authority;  and  in  this  country,  no  franchise  can  be  held  which  is  not  derived  from 
a  law  of  the  slate.    Ibid. 

9.  The  Court  can  j^ncecve  no  sufficient  reason  for  excludiug  from  th/t  protectm  of  the 

law  the  contrsds  of  foreign  corporations ;  when  they  are  toi  contraly  to  the  known 
poliqr  of  ihe  state,  or  injurious  to  its  interests.  It  is  nothing  mors  than  the  admia- 
aion  of  the  existence  of  an  artificial  peraon  created  by  the  law  of  another  state;  and 
cfothed  with  the  fx>wer  of  making  certain  contracts.  It  is  but  the  usual  comity*  of 
recognimng  the  law  of  another  state.    Ibid. 

10.  In  the  legislation  of  Congress,  where  the  states  and  the  people  of  the  seven!  stalea 
are  all  represented,  we  shall  find  proof  of  the  feoonl  undemanding  in  the  United 
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States  lliat  by  the  li^  of  comity  among  ibe  itatea,  ^  ooiporationa  chartered  by 
one,  were  pennitted  to  niake  contracts  in  the  others.    IbicL 

COURTS. 
The  presttmption  is  that  the  judgment  of  the  Circuit  Court  is  proper,  and  it  fies  on  the 
plaintiff  in  error  to  show  the  contrary.  436. 

DEBTOR  Am)  CREDITOR 
A  bill  was  filed  claiming  a  specific  performance  of  an  aHeged  contract  t6  convey  a  house 
and  lot  in  Georgetown,  for  the  benefit  of  the  wife  of  the  complainant,  the  complainant 
having  expended  a  large  sum  of  money  in  improTing  the  property,  in  the  expecta- 
tion that  it  would  be  conveyed  as  required  by  the  bill.  The  Court  not  considerini^ 
that  sufiScient  evidence  of  an  agreement  to  convey  the  property  was,  given,  oidered 
that  the  property  should  be  sold,  andxrat  of  the  proceeds  that  the  advances  made  by 
the  complainant  should  be  repaid.  The  property*  sold  for  a  sum  fer  leas  than  the 
amount  expended.  Held,  that  the  balance  unpaid  after  the  sal^  was  not  a  debt  doe 
by  the  estate  of  the  father  of  the  wife ;  and  could  not  be  dahned  of  his  representa- 
tives,   ^ng  vs.  Tfumpion  et>aL  128. 

DEVICE. 

1.  The  testator  devised  to  his  wife  one-third  of  his  personal  estate  forever,  fer  her 'own 
proper  use  and  benefit,  and  also  one-third  of  all  his  real  estate,  during  her  lifetime, 
and  in  the  event  of  her  death,  all  the  right  in  real  property  bequeathed  to  her  should 
be,  and  l^  the  will  is,  declared  to  be  vested  in  his  infant  son.  The  testator  then 
proceeded  to  devise  sundiylots  and  houses  to  his  mother,  his  sisters,  his  tftothers, 
separately,  and  his  son.  These  are  given  to  their  respective  devisees  **  w  their  pro- 
perty forever.**  He  then  devised  the  balance  of  his  real  estate  to  his  infimt  son, 
**  forever,"  believed  to  be  certain  lots  specified  in  ^e  will,  ^eld,  that  the  wife  took 
under  the  will,  one-third  of  all  the  real  estate  of  the  testator,  during  her  life,  and 
that  his  son  took  a  fee  simple  iri  one>third  of  the  property  given  to  the  brothers  and 
sisters  of  the  testator,  subject  to'the  devise  to  his  mother,  and  a  fee  simple  in  all  the 
real  estate,  specifically  devised  to  him,  subject  to  the  devise  of  one-third  to  hi* 
mother,  during  her  life.  Walker  vs.  Parker  e/  a/.  166. 
3.  The  devisee  of  one  of  the  lots  devised  to  him  forever,  which  the  Court  held  was  sub- 
ject to  the  right  to  one-third  in  the  wife  of  the  devisor,  and  one-third  after  her 
decease,  in  fee  to  the  son  of  the  devisor,  cannot,  by  a  proceeding  in  Chancery,  com- 
pel a  sale  of  the  property  devised,  or  a  partition ;  without  the  Court  ara  satiidM  it 
would  be  fer  the  benefit  of  the  infant  son  to  mske  such  sale,  and  without  the  con- 
sent of  all  the  other,  parties  interested  in  the  property.    Ibid. 

DISffelCT  OF  COLUMBIA. 

1.  The  proceedings  of  the  Courts  of  the  state  of  Maryland,  and  the  laws  of  that  state 

prior  to  the  passing  of  laws  by  Congress  providing  for  the  government  of  the  Dis- 
trict of  Columbia,  were  iii  fuU  force  and  operation  in  that  part  of  the  District  ceded 
by  the  state  of  Maryland,  until  Congress  had  legislated  for  the  government  of  the 
District  of  Columbia ;  and  the  decree  of  the  Court  of  Chancery  of  Maryland,  af* 
fecting  property  in  the  District  of  Columbia,  in  a  caus6  entertained  in  tiiat  Court, 
operated  in  the  district  until  Congress  took  upon  itself  the  government  of  the  dfistriet 
Pen  Ness  vs.  T%e  Bank  of  the  United  States,  ll  • 

2.  The  state  of  Maryland,  and  the  United  States,  both  intended  that  the  suits  pending  in 

the  Courts  of  Maryland  should  be  proceeded  in  until  the  rights  of  the  paittes  should 
be  definitely  decided ;  and  that  the  judgments  and  decrees  there  made,  should  be  as 
valid  and  conclusive  as  if  the  sovereignty  had  not  been  transferred.    Hfid, 

3.  Congress,  by  the  thirteenth  section  of  the  act  of  February  27,  1801,  placed  judgmeata 

and  decrees  thetesfier  to  be  obtained  in  the  state  Courts  of  the  state  of  which  the 
District  of  Columbia  had  formed  a  part,  on  the  same  footing  with  judgments  and 
decrees  rendered  before  the  cession.    Jbid, 

4.  If  a  guardian  appointed  by  the  Court  of  the  state  of  Maryland,  in  a  cause  insdtated 

after  Congress  had  legislated  for  the  District  of  Columbb,  had  been  ordered,  by  a 
decree  of  the  Court,  to  make  a  deed  of  lands  within  the  district,  an/d  had  died,  or 
had  refused  to  make  the  conveyance  as  ordered,  the  Court  of  the  district  would,  on 
application,  have  been  bound  to  appoint  another  person  to  execute  the  deed;  and 
would  not  have  been  authorised  to  open  again  and  -re-examine  the  questions  which 
had  been  decided  in  the  Maryland  Court.  Und. 
DUTIES. 

1.  Stockings  andhatf^lodungs,  made  entirely  of  silk,  imported  from  Ltteipod  in  Octo- 
ber, 1838»  were  exempted  from  the  p^rmeot  of  duty,  by  the  act  of  Coogiwi  passed 
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MftTchS,1883,fliititied,«Anacttomo^theaetof  the  14th  July,  1883,  ind  all 
other  acts  impoong  datiee  on  imports."  Hardy  ▼■.  Hoyt^  8^. 
%  The  importen  of  gmtds,  in  ^riitue  of  the  impoitatioa  thoeof,  become  perBoaaUy  in* 
debtad  to  the  United  States  for  the  duties  uereon ;  and  the  remedy  of  the  United 
States  ibr  the  duties  is  hot  ezclusiTely  confined  to  the  lien  on  the  goods,  and  the  ae- 
cmity  of  the  bond  given  for  the  dnties.  The  duties  due  upon  all  goicids  impotted 
constitute  a  perKmal  debt  due  to  the  United  Statea  from  the  miporter ;  independently 
of  any  Hen  on  the  goods,  and  of  any  bond  giyen  for  the  duties.  The  consignee  oif 
goods  imported  is,  for  this  purpose,  treated  as  the  owner  and  importer.  MertdUh  et 
aLr9.The  UmtedSUUes,  480. 

3.  The  right  of  the  goTemment  to  the  duties,  accrues,  in  the  fiscal  sense  of  the  term, 

when  the  goods  have  arrived  at  the  port  of  entry.'  The  debt  for  the  duties  is  then 
due,  although  it  may  be  payable  afierwards,  according  to  the  regulations  of  acts  of 
Congress. 

4.  The  dd)t  due  to  the  United  Statea  for  dutietf  on  imported  merchandi^  is  not  extin- 

guished by  thi^  giving  of  bonds,  with  surety,  for  the  same.  The  Revenue  coljectioa 
act  of  1799,  ch.  128,  requirea  that  the  collector  should  take  the  bonds  for  the  duties 
from  all  the  persons  who  are  the  importers ;  whether  they  be  partners  or  part  own^ 
era.    Vtid, 

5.  The  government  of  the  United  States  have  a  right  to  retain  money  in  their  handa  be- 

longing to  a  surety  in  a  bond  given  for  duties  which  are  unpaid,  until  a  suit  shall  be 
terminated  for  the  recovery  of.  the  amount  of  the  duties  on  the  goods  due  by  the  im* 
porters.  The  government  is  not  obliged  to  appropriate  the  money  of  the  surety  to 
the  satisfaction  of  the  bond,  but  may  hold  it  as  a  aocurity  until  the  suit  is  determin- 
ed. Iln4. 
BJPCTMENT. 

1.  In  an  action  of  ejectment,  the  day  of  the  ouster  need  not  he  alleged ;  and  it  is  suffi- 
cient if  it  is  laid  after 'the  denyse.     Woodward  vs^  Brown  UaLl. 
S.  The  qMcific  date  under  a  videlicet  is  not  necessary  in  a  declaration  of  ejectment,  and 
may  be  rejected  as  surplusage ;  if  it  «iufficiently  appears  on  the  fiice  of  the  declara- 
tion that  the  ouster  was  after  the  entry  under  the  neveral  demises.  ,  Ibid, 

3.  The  rule  is  well  established,  diat  when  the  right  of  entry  is  by  ouster  of  the  title  of. 

the  wife,  the  demise  may  be  laid  in  die  name  of  the  husband,  or  in  the  names  of  the 
husband  and  wife.    JRntL 

4.  In  a  declaration  in  ejectment,  various  demises  were  laid,  and  the  verdict  of  this  jury, 

and  the  judgment  of  the  Circuit  Court,  were  entered  on  one  of  the  demiies  (mly ; 
and  it  was  contended  that  the  Court  ought  not  to/have  entered  a  judgment  on  the 
issue  found  for  the  plaintifi^  but  should  have  awarded  a  venire  de  novo ;  and  that 
this  irregularity  might  be  taken  advantage  of  upon  a  writ  of  error.  Held,  that  if 
this  objection  had  been  made  i^  the  Circuit  Court,  on  a  motion  in  arreA  of  judgment; 
the  plaintiff  woukl  have  been  permitted  to  strike  o;at  all  the  demises  for  the  declara- 
tion, but  that  on  which  the  verdict -was  given.  The  omission  to  strike  out  these  de- 
raisee  was  only,  therefore,  an  omission  of  form ;  slid  the  act  of  Congress  of  1789, 
ch.  to,  sec  83,  expressly  provides  that  no  judgment  shall  be  reversed  for  any  defect 
or  want  of  form ;  but  that  the  Courts  of  the  United  States  shall  proceed  and  give 
judgment,  according  as  the  right  of  the  cause  and  matter  in  law  shall  appear  to 
them,  witfiout  regarding  any  imperfections,  defects,  or  want  of  form  in  the  Judgment 
or  course  of  proceeding,  except  that  specially  demurred  to.  Van  Ne$$  va.  1%c  Bank 
of  the  United  Staie$,  17. 
ENTRJES  OF  LAND. 

The  phictice  of  giving  in  evidence  a  spedal  entry  in  aid  of  a  patent,  and  dating  the  legal 
title  6om  the  dt^  of  the  entry,  is  familiar  in  some  of  Uie  states,  and  espec^ly  in 
Tennessee.  Vet  the  entry  can  only  come  in  aid  of  the  l^al  title,  and  is  no  evidence 
of  such  title  standing  alone,  when  opposed  to  a  patent  for  the  aame  land.  Bagnell 
efaL  y9,'Brodenek,  436. 
.EQUITY  dF  REDEMPTION. 

The  equity  of  redeifiptioil  of  a  mbrtgagot  of  land,  in  that  part  of  the  District  of  Colum- 
bia, ceded  by  the  state  of  Maryland  to  the  United  States,  cannot  be  taken  in  execu- 
tion under  a  fieri  fedaa.    At  the  time  of  the  cession,  the  rule  of  the  common  law 
wss  the  law  of  Maiyland. 
EVIDENCE. 

1.  The  plaintiff  in  error  had,  by  an  agreement  in  writing,  hired  a  steamboat  to  be  put 
«on  the  lonte"  ftom  WaAingtoki,  in  the  Distrid  Pf  Cplumbia,  to  Potooiao  oackr 
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until  ADoUier  etetn^ott^  ihen  boil^iiifl^  «lioqUi  b»  pvepuvd,  and  be  mt  **  oo  te 
tMMe.  The  plamttn  in-enror^wM  the  oontrt<ior  for  cerrying  the  meil  <7  the  United 
'itMVBt,  whidi  was  (dinied  in  a  ■teamhoat  to  Potoou^:  creek;  ez«w|4in  winter, when 
the  navigation  of  Jhe  rtt^  Potomac  waa  interrupted -by  ipt,  when  te  mail  was  car- 
ried by  land.  The  steamboi^  ao  hired  waa  emplojed  m  canning  the  mail.  The 
ke  prevented  die  use  of  the  steambolt;  and  the  owmwa  claimed,  nn^  te  oontnet, 
the  1^  of  the  boat  duling  the  f  ine  her  ^B^sj^ynieni  waa  thna  intftnmptod.  The 
Circait  Ooart  refosed  to  allow  parol  evidenceii  ;|e  given  to  ibow  the  PVpoee  for 
wfiieh^the  steamboat  was  employed,  and  to  evpOiin  the  meaning o£4hetemia  need 
in  the  contract,  and  of  other  mattera  condadng  to  8how4he  meaning  of  the  cod^oic* 
The  Court  tetal  that  t^  evidence  was  admisaible.  Br^faiZey.^a.  T%e  ^huiimg^ont 
Akxa^idna,  and  Georgetown  Steam  Packet  Company,  89. 

I^i  Extrinsic  evidence  is  not  admissible  to  explain  a  patent  ambiguity,  thai  is,  one  appar 
rent  on  the  fooe  of  the  instrument ;  bu^it  ia  admissible  to  explain  a  latent  anibigiiltff 
that  is,  one  not  apparent  on  the  &oe  of  the  instrument,  but  one  arising  from  extrinaie 
evidence ;  that  is  but  to  remove  the  ambigui^  by  the  same  kind  of  evkkSfce  aa  that 
fay  which  it  is  created.    Ibid. 

8.  Extrinsic  parol  evidence  is  admisnble  to  give  effect  to  a  written  inatrument,  by  ^pptf* 
ing  it  to  its  proper  subject  matter,  by  proving  die  dieumstancea  under  wivdi  it  waa 
made;  whenever,  without  the  aid  of  auch  evideno^  the  application  oeuld  not  be  , 
made  in  the  particular  caae.    Ibid, 

4.  The  defendant  was  indicted  for  receiving  a  traasmy  note,  atolen  from  the  mail  of  the 
United  Statea.  The  indictment,  in  one  of  the  coonta,  deacribed  one  of  the  traasmy 
notes  as  bearing  interest  annually  of  one  per  oaotnm.  A  tveasuij  note  was  olleied 
In  evidenee,  benins'interast  at  one  M.  per  centum ;  and  parol  evidence  was  q^bied 
to  show  that  tieaBoiyiiote8,.8UGh  aa  the  one  ofiered  in  evidence^  were  feoeived  by 
the 'oflioen  of  the  government  aa  bearin|  inteieat  of  one  miU  per  oentom  per  aDnnm, 
not  oneiwr  centum  per  annum.  The  Court  held  that'treaauiy  notea  yraed  by  the 
anthoii^oftheactofOongreaspasaedonthe  12di  of  October,  1838,  are  peoBBiaaary 
notea  within  the  meaning  of  theactof  CongraaaofSd  Man^  1825.  J%e  United 
Siaie$  TM.  Hardvman,  176. 

6»  The  letter  M,  which  appears  on  the  fooe  of  the  nele  ofieced  in  evidenoe»  ie  a 
part  of  the  deacripdonbf  the  note.    Ibid. 

6.  It  wvuldbepfoper  to  receive  parol  evidence  for  the  pvnpoee  of  explaining  the 

of  the  letter  M,  and  proving  the  praistice  and  naage  of  the  treaauiy  departmeBt  and 
officera  of  the  government  and  others,  lawfol  reoeiverB  ofaimilartzeaauiy  notea;  m 
Older  to  diow  thereby  the  meaning  intended  to  be  attached,  and  actoalhr  altnched, 
to  the  letter  M  by  the  treaauiy  department  and  othera ;  and  that  by  anch  nteaning 
the  aaid  trmanry  note  bean  one  npll  per  centum  intdroat,  and  pot  one  per  centum 


7.  Certain  German  documents  were  ofieied  in  evidence  by  die  plaintiff  in  the  Diatiict 

Convt  of  Loidaiana,  for  the  purpoae  of  using  such  parts  of  them  as  contained  dep»- 
aitions  wfaidi  related  to  the  pedigree  of  the' plaintiff^  whidi  were  overruled  by  die 
Diatrict  Couit,  on  the  ground  that  they  were  n^du^  authenticated.  By  the  Court : 
In  die  caae  of  Chuich  ee.  Hubbart,  2  Cranch,  187,  this  Court  held,  that «  certificate 
of  a  oonau],  under  his  consular  aeal,  is  not  a  sufficient  authentication  of  «  foreign 
law  to  make  it  evidence ;  it  not  being  one  of  hia  conaular  functions  to  grant  audi 
eeitiilcatea.  And  also,  diat  the  proceedings  of  a  fordgn  Court,  under  the  aeal  of  a 
neraon  vrho  atrlea  himself  the  Secretary  of  Fordgn  Af&irs  in  Portugal,'  ia  not  evi- 
dences On  die  prindplea  of  this  caae,  the  Circuit  Court  vwy  propeiiy  lojectad  the 
depoahiona  offered.  The  certificate  and  aeal  of  die  minister  resident  for  Gaeat 
Bntain,  from  Hanover,  b  not  a  proper  authentication  of  te  proceedings  of  a  foreign 
Court,erof  the  prooeedinga  of  an  officer  authorized  to  take  depoeitiona.  It  ia  not 
connected  in  any  way  with  the  fimctiona  of  the  miniater.  Hia  oertifidifte  and  aaal 
could  only  audianticatie  thoae  acta  wfaidi  are  appropriate  to  his  ofl^oe.  Stan  vs. 
BowmoM,  209.  . 

8.  Tlie  only  mode  in  whidi  depoeitiona  can  be  tdran  in  a  foreign  conntiy,  ia  vnder  « 

oonwniwifwi     Ibid, 

9.  No  rule  le  better  eatabfidied  dian  diat  a  paity  cannot  be  a  witneai  in  hb  ownjCMa. 

Bid.  *~^ 

19.  The  objecdon  to  the  oompetent^  of  a  party  to  a  suit  aa  a  witneaa,  does  not  adae  ao 
much  from  die  email  pecuniary  Habihty  to  the  payment  of  die  ooate^  aa  fron  ttat 
•Hung  biaa  whidi  every  parly  to  a  aoitmuatnaihinlly  fed;  and  diia  inihieiioe ia  not 
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<he  tots  dangerom,  if  the  party  Be  nnocttieciout  <^  its  ekiitenoe.  Eviiy.  individual 
who  l^roeeoDtet  or  defends  «  suit,  is,  in  die  natare  oif  things,  disposed  JU>  view  most 
&Toarahlj  iiis  own .  sids  of  Ihe  oontroTeny,  and,  with  no  small  pQjjudicfB)  the  side 
of  Bis  adveisaiy.  T^  admil  a  party  on  the  record,  under  .Iny  ciicnmstinces,  to  be 
sworn  as  a  witness  in^chief,  would  be  attended  with  great  danger. «  It  would  lead  to 
perjuriii,  and  the  most  injurious  consequences,  in  the  administratioB  of  jus^oe^L 

11.  From  necesstty,  in  cases  of  peoigiee,  hearsay  evidence  is  admissible..  But  this  rulf  is 
limited  lb  the  metnbers  ol  the  fimufy,  who  may  b^  supposed  to  haveloiown  thsr 
relationship  which  existed  in  the  different  branches.  '^  ^e  d^d^iration  of  these  indn 
/nduals,  the}  being  dead,  may  be  given  in  evidenceto  prove  pedigree.  And  so  is 
reputation ;  wl^ch  is  the  heanay  of  those  who  may  be  supposed  to  have  known  tht 
&ct,  handed  down  from  one  to  another,  evidence.  As  evidence  of  this  description 
must  vary  with  the  circumstances  of  dach  case,  it  is  difficult,*  if  not  impracticable,  t» 
deduce  from  the  bo<^  any  precise  and  definite  rule  on  the  subject.    Ilnd. 

IS.  It  IS  not  every  statement  or  traditiop  in  a  iamily  that  can  be  admitted  as  evi^enoe^ 
The  tradition  must  be  from  persons  having  such  a  coimexion  with  the  party  lo 
whom  it  relates,  that  it  is  natural  and  likely,  from  their.domestic  habits  aind  coik 
neiions»  they  are  speaking  the  truth,  and  that  they  could  not  be  mistaken.    JIM, 

13.  The  dedarations  iSired  as  evidence  were  made  subsequent  to  the  commencement  of 

the  controversy*  and,  in  foct,  after  the  suit  was  commenced.  It  would  be  extremely 
dangerous  to  receive  hearsay  declarations  in  evidence  respecting  any  matter,  after, 
the  controveiiy,  has  commenced.  Thb  would  enable  a  par^,  by  ingenious  con- 
trivances, to  mamuacture  evidence  to  sustain  bis  cause.  It  is,  therefore,  essential, 
when  dedarations  ate  (^Rsred  as  evidence,  that  they  should  have  been  made  before 
)he  controversy  originated;  and  at  a  time  and  under  circumstances  when  the  person 
making  them  could  h^ve  no  motive  to  misrepresent  the  fads.    Ibid. 

14.  It  b  a  general  nde,  thai  neither  husband  nor  wifo  can  be  a  witness  for  or  against  the 

other.  This  rale  is  subject  t^  some  exceptions,  as  when  the  husband  coounits  an- 
ofience  against  the  V^rsop  of  his  wifoi*    JduL 

15.  The  husband  and  wifo  may  hf  called  as  witnessop  in  the  same  case;  and  if  in  theii 

statement  of  focts  they  would  contradict  each  other,  that  vrould  not  destroy  the- 
competency  of  either.  It  wopid  not  follow  from  such  contradiction,  that  either  was 
gfdlty  of  peijoiy.  And  in  some  cases,  the  wifo  may  be  a  witness  under  peculiar 
cucumstances,  where  the  husband  may  be  interested  in  the  question,  and,  to  some 
extent,  in  the  event  of  the  cause.    IbuL 

16.  The  wifo  cannot  be  a  vritness  to  criminate  her  husband,  or  to  state  that  which  die  has 

learned  from  him  in  their  eonfidentid  intercourse.  The  rule  which  protects  the  do^ 
mestic  relations  from  exposure,  rests  upon  considerations  eonneded  with  the  ]^eaoe 
of  fomilies;  and  it  is  considered  that  this  prindple  does  not  afibrd  protection  to  the 
husband  arid  wifo,  while  they  are  at  liberty  to  invoke  it  or  not,  at  their  discretion^ 
when  the  question  is  propounded  ;•  but  it  renders  them  incompetent  to  disdoee  fiictr 
in  evidence  in  violation  of  the  rule.  The  husband  being  dead,  does  not  weaken  the 
principle.    It  would- seem  rather  to  increase  Ihi^  lessen  the  force  of  the  role.   Rid. 

17.  To  sustain  a  daim  to  the  admission  of  the  depodtion  of  a  witness  in  evidence,  the 

affidavit  of  a  person  who  rqireoented  himself  to  be  the  agent  of  the  plaintiff,  stated 
that  the  witness  had  left  Louisisna  before  the  commencement  of  the  suit,  uid 
ascended  the  Minsisnppi,  with  the  intention  of  going  to  Ohio ;  and  that  since  then, 
the  person  who  made  the  affidavit  had  not  heard  from  him,  akhough  he  had  made 
iiMguiries.  By  die  Court :  This  does  not  amount  to  that  degree  of  diligence  which' 
the  law  requires  to  introduce  secondary  evidence.    Jbid. 

18.  The  defendant  in  an  action  in  the  Circuit  Court,  h^d  with  others,  received  the  pro- 

ceeds of  a  joint  and  severd  promissory  note  discounted  for  them  at  the  Bank  of  the 
Metropolis,  and  this  note  was  afterwards  renewed  by  their  attorney  under  a  power 
of  attorney  authoriang  him  to  give  a  joint  note,  but  Jie  gave  a  joint  and  severd  note ; 
the  proceeds  of  which  the  attorney  recdved,  and  appropriated  to  pay  the  note 
already  discounted  at  the  bank.  The  interest  of  the  sum  borrowed  was  paid  out  of 
the  money  of  the  parties  to  the  note.  Held,  that  dthough  the  power  of  attorney 
may  not  have  beoi  executed  in  exact  conformity  to  its  terms;  and  may  not  have 
authorised  the  giving^of  a  joint  and  severd  note;  a  question  the  Court  did  not 
decide;  y«t  tho  reodpl  of  the  proceeds  of  the  note  by  the  attofiiey,.and  the  appro- 
priatioff  thoeof  to  thepaymttit  of  the  former  note,  were  sufficient  evidence  to  sustam 
the  mousy  ooonli  ill  the  dadaii^ien.    Moon  vs.  IJfte  Bank  of  the  MOrcpokst  SOS. 
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19.  When  an  ezoeptkm  if  tiken  on  a  trial  to  etidenee  aft«r  it  has  been  jgiven  without 

objectbn  to  the  whole  matter  stated  in  the  exception,  if  any  part  of  it  was  admissible, 
the  objection  roaj-be  properW  ovennled.  It  is  the  duty  of  a  party  taking  exceptioos 
to  evidence,  to  point  out  the  part  excepted  to,  where  the  evidence  consistBd  of  a 
number  of  particulars,  so  that  the  attention  of  the  Court  may  be  drawn  to  ibe  par- 
ticular objec^ons.    Ibid, 

20.  When  a  deed  of  trust  was  made  to  secure  the  payrneift  of  certain  promiasory  notes, 

in  an  action  upon  the  deed,  the  notes  may  6er  read  in  eHdence  to  prove  the  amount 
of  the  debt  intended  to.  be  secured  by  the  deed^  without  the  potes  having  been 
assigned  by  the  peyees  to  the  plahitifib,  the  trustees  in  the  deed.  Wihox  eiaL^9, 
Hunt,  378. 
%l.  The  general  rule  is,  that  the  allegations  in  the  answer  or  plea  in  an  actioii,  and  the 
proof^  must  hgree.  Where  there  were  no  averments  in.  a  Jplea,  to  authoriae  the 
proof  offered  by  a  defendant ;  it  wa»  properly  tejected  by  ihe  Clonrt  IbUL 
Sft.  In  Louisiana,  when  a  contract  hliving  subscribing  witnsb  Jks  to  it,  is  proved  to  have 
been  made  out  of  the  state,  the  State  Courts  presume  the  witnesses  reside  at  ti>e 
pkoe  where  the  contract  was  made^  and  are  not  subject  to  process  issued  out  of  those 
Courts.  They  therefiire  aUow  secondary  evidence  to  prove  ^Ibe  contract  This 
being  die  sctUed  doctrine  of  the  Supreme  Court  of  Louisiana,  tne  District  Court  of 
the'  eastern  district  of  Louisiana  properly  admitted  evidence  of  the  handwriting  of 
the  witnesses  to  a  deed  of  trust,  which  had  been  executed  out  of  Louisiana,  to  go  to 
the  jury.  Ibid, 
EXECUTION. 

1.  The  principle  of  the  common  law  undoubtedly  ii,  that  no  property  but  that  in  whidi 
the  debtor  has  a  legal  title  is  liable  to  be  taken  in  execution;  and,  according,  it  is 
well  settled  in  the  English  Courts,  that  an  equitable  interest  is  not.  liable  to  execu- 
tion. In  the  United  States,  different  vidws  have  been  taken  of  this  question  in  the 
Courts  of  the  several  states.  Except,  as  against  the  mortgagee,,  the  mortgagor  is 
regarded  as  the  real  owner  of  the  property  mortgaged;  and  this  rule  has  very  ex- 
teiisively  prevailed  in  the  .states  of  toe  United  States,  that  an  equity  of  redenmtioo 
is  vendible  as  real  property  on  an  execution ;  and  that  it  is  also  chargeable  with  the 
dowBr  of  the  vrife  of  the  mortgagor.     Fan  NeM  vs.  Hyatt,  294. 

S.  The  equity  of  redemption  of  a  mortgagor  of  land  in  tliat  part  of  the  District  of  Co- 
iumlAa,  ceded  by  the  state  of  Maryland  to  the  United  States,  cannot  be  taken  in 
ei^ecution  under  a  fieri  fedas.  At  the  time  of  the  cession  to  the  United  States,  Ihb 
rule  of  the  common  law  ,was  the  law  of  Maryland.    Ibid. 

3.  A  chose  in  action  is  not  liable  to  be  levied  on  by  a  fieri  facias. 
FLORIDA  LAND  TITLES. 

1,  A  glint  by  Governor  Coppinger,  of  fiyurteen  thousand  "five  hundred  acres  of  land,  in 
East  Florida,  part  of  thirty  thousand  acres,  granted  in  consideration  of  services  to 
the  crovm  of  Spain  and  the  ofllcets  of  Spain,  which  had  been  surveyed  by  the  ap- 
pointed officer,  confirmed.     The  United  States  vs.  ilfbsef  B.  Levy,  81. 

%.  The  Court  refused  to  idlow  a  survey  of  land  to  be  made  to  make  up  for  a  deficiency 
in  the  survey  of  fourteen  thousand  five  hundred  acres,  in  consequence  of  part  of  tli^ 
land  included  ^herein  being  covered  with  water,  and  being  marshes.  Even  if  a  sur- 
vey had  not  been  made  uniier  the  concession,  it  would  not  be  competent'  for  the 
Superior  Court  of  Bsst  Florida,  or  for  the  Supreme  Court,  to  designate  a  new  loca- 
tion varying  from  the  original  concession,  as  any  such  variation  would  be  equivalent 
to  a  new  grant    Ibid. 

3.  A  concession  was  made  by  the  Governor  of  Florida,  before  Florida  was  ceded  to  the 

United  States,  on  condition  that  the  grantee  should  erect  a  water  sawmill ;  *<  and 
with  the  precise  condition,  that  until  he  executes  the  said  machinery,  die  grant  to 
be  considered  void  and  without  effect  until  that  event  takes  place."  The  mill  was 
never  erected ;  and  no  sufficient  reason  shown  for  its  non^eiection.  The  Court 
held  that  the  concession,  gave  no  title  to  ^  land.  The  Urdted  States  vs.  Drum' 
mond,9i. 

4.  A  grant  of  land  in  East  Florida,  by  the  Spanish  governor,  on  the  condition  that  a 

water  sawmin  dioukl  be  erected  on  the  land,  declared  void;  the  condition  of  the 
gtant  not  having  been  performed  according  to  the  tenns  of  the  grant  T%e  Vmied 
States  r9.Bur^mn,  9b. 
'5.  A  concession  1^  tho  Governor  of  East  Florida  made  before  the  Florida  treaty,  in 
considsntkNi  of  oarvkei^  confirmed.  The  United  States  y§,  T%€  Han  tf  Arrt" 
dondih^S, 
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FLORIDA  LAND  TJTLBB. 

6.  AoonoeiiioDoftlurtj-^igfatfhoiiiaiidaciwoflaiid  WMmadein  1817,bjtha0Of«iiior 

of  Eut  Florida,  to  F.  M.  Arredondo,  in  conddermtion  of  ■enrioM  .to  idie  erown  of 
8j»ip  The  petition  to  the  governor,  eaking  &r  the  grant,  deecribed  the  ntnetioik 
of  the  land ;  and  aaki,  at  the  Butwej  could  not  be  made  Sat  want  of  aorreyon,  ud 
the  annreyor  appointed  by  the  govepunent  having  other  occupationa,  oocdd  not  at- 
tend, that  the  ianiing  of  the  tide  ihould  be  auapended.  untfl  the  jgiiot  of  the  land 
could  be  obtained :  but  that  in  the  mean  time  <the  decree  of  the  governor,  on  the  pe» 
tition  ahould  aervethe  petitioner  aa  the  title.  To'thia  applicatbn  the  aa8ent*of  the 
governor  waa  given,  by  a  decree  ordering  a  conceafion  in  eonfonnity  .?rith  the  peti- 
tion. ISro  eurvey  waa  made  under  the  concession,  while  Florida  remained  under  the 
dominion  of  Spain ;  or  at  any  ti^)^  after  the  ceasion  of  the  tenitorv  to  the  United 
Statea.  The  Court  held,  that  want  of  a  survey  doei  not  interfere  with  the  title  of  a 
grantee.  The  l^d  granted  muat  be  taken,  as  near  as  may  be,  to  the  place  ^^saibed 
in  the  petitioli,  ^d  cannot  be  taken  elsewhere ;  and  if  it  cannot  be  found  there,  t^ 
grantee  ha^no  etaim  to  an  equivalent:  and  if  it  fhall  be  found  to  interfere  withm- 
vioua  grants  to  third  persons,  the  concession  will  be  lessened  in  quanti^  aooording 
to  the  extent  of  .the  rights  of  third  persons;  and  an  equivalent  for  audi  diminu- 
tion canni>r  be  surveyed  elsewhere.  T%e  United  Staiea  vs.  J%e  Hon  of  F.  M, 
Arredondo  ei  aL  133. 

7.  The  acts  of  Congress  for  ascertaining  claims  and  titles  to  lands  in  Florida,  whilst  they 

recognise  patents,  grants,  Concessions,  or  orders  of  survey,  as  evidence  of  title  when 
lawfully  made ;  do  not  permit,  in  case  of  a  deficiency  in  the  quantity,  from  any 
cause  whatever,  the  survey  to  be  eitended  on  other  land.    Ibid. 

FORECLOSURE  OF  A  MORTGAGE. 

1.  A  decieeof  foreclosure  of  a  mortgage,  snd  of  a  sale,  are  to  be  considenSd  aa  the  final 
decree  Ih  die  sense  of  a  Court  of  Equity ;  and  the  prooeediugs  on  the  decree  are  a 
mode  of  enforcing  the  righto  of  the  creditor,  and  for  the  benefit  of  the  debtor.  The 
original  decree  of  foredoeure  ia  final  on  the  merits  of  the  controversy.  If  a  sale  is 
made  afier  such  a  decre^  the  defendant  not  having  appealed  as  he  had  a  right  to  do, 
the  righto  of  the  purehaaer  would  not  be  overthrown  or  invalidated  even  by  a  r»> 
versal  of  the  decree,  ffhiting  et  aL  m.  The  Bank  af  ihe  Vhiied  Staiea,  7. 
S.  After  a  decree  of  foreclosure  of  a  mortgage  and  a  sale,  and  the  death  of  the  defendant 
takes  place  after  the  decree,  it'is  not  necessary  to  revive  the  proceedings  against  the 
heirs  oi  the  deceased  parhr  before  a  sale  of  the  property  can  be  made.    ]£id, 

FOREIGN  ATTACHMENT. 
An  attachment  commenced,  and  conducted  to  a  conclusion  before  the  institution  of  a  suit 
against  the  debtor  in  a  Court  of  the  United  States,  may  be  set  up  aa  a  defence  to 
the  suit ;  and  the  defendant  would  be  prohibited  pro  tanto  under  a  recovery  had  by 
virtue  of  the  attachment,  and  could  plead  such  recovery  in  bar.  So,  toO|  an  attach- 
ment pending  in  a  state  Court,  prior  to  the  commencement  of  a  suit  in  the  Court 
of  the  United  States,  may  be  pleaded  in  abatement  The  attachment  of  the  debt  in 
such  case  in  the  hands  of  the  defendant,  would  fix  it  there,  in  fevour  of  the  attach- 
ing creditors,,  and  the  defendant  could  not  afterwards  pay  it  over  to  the  plaintifil 
The  attaching  creditor  would,  in  such  a  case,  acquire  a  Uen  on  the  debt  binding  on 
tlie  defendant,  and  which  die  Courto  of  all  other  governments,  if  they  recdgniri 
such  proceedings  at  all,  would  not  foil  to  regard.  The  rule  must  be  reciprocal ;  and 
when  the  suit  in  one  Court  is  commenced  prior  to  proceedings  under  attachment  in 
another  Court,  such  proceedings  cannot  arrest  the  suit  WaUau  vs.  B§  Connelly  136. 

FRAUD. 

1.  A  bill  was  filed  in  the  Circuit  Court  of  the  southern  district  of  New  York,  praying 

that  a  contract  for  the  porchase  and  sale  of  a  portion  of  a  tract  of  land  in  Goochland 
county,  in  the  stote  of  Virginia,  on  which  there  was  a  gold  mine,  should  be  rescinded. 
The  purchaser  alleg^  fraudulent  misrepresentntions  as*to  the  gold  mine ;  and  other 
arte  oif  the  seller,  by  which  he  was  induced  to  make  the  purchase.  .The  Cowt 
affirmed  the  decree  of  the  Circuit  Court  of  the  southern  district  of  New  York,  by 
which  the  contract  waa  ordered  to  be  rescinded.    Smith  vs.  RiehardSf  26. 

2.  It  is  an  ancient  aftd  well  established  principle,  that  whertover  suppressio  veri,  orvug* 

gestio  felsi,  occur,  and  more  espedally  both  together ;  they  afford  sufficient  ground  to 
set  aside  any  release  or  conveyance.    Ibid. 

3.  The  party  selling  property  must  be  presumed  to  know  whether  the  representetion 

which  he  makes  of  it  is  true  or  felse.    If  he  knows  it  to  be  felse,  that  is  fraud  of  the 
most  positivp  kind ;  but  if  he  does  not  know  it,  then  it  can  only  be  from  gross  neg^ 
ligence:  and,  in  contemplation  .of  a  Court  of  Equity,  representations  founded  on  a- 
3  02 
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FRAUD. 

nustalLe  refolting  from  inch  negtigenoe,  are  frtud.  The  puithaier  confidef  in  tbcm 
upon  the  aMumption  that  the  owner  knowa  hir  own  propertj,  and  truly  repretenta 
it  And  it  ia  immaterial  to  the  purchaaer  whether  the  miarepreaenta^on  proceeded 
from  nuAake  or  fraud.  The  ii\iar7  to  him  is  the  aame,  whatever  may  hsve  been  the 
motivee  of  the  aeller.  The  miai^preaentatloni  of  the  seller  of  property,  to  anthorue 
the  reacinding  of  a  contract  of  sale  by  a  Court  of  Equity,  muat  be  of  somedung 
material,  constituting  an  inducement  or  motive  to  piirdiase ;  and  by  which  he  has 
been  misled  to  lus  injury.  It  must  be  in  something  in  which  the  one  par^  plaoea 
a  known  trust  and  confidence  in  the  other.    Ibid, 

4.  Whenever  a  sale  ia  made  of  property  not  present,  but  at  a  remote  distance,  whkh  the 

aeller  knows  the  purchaser  has  not  seen,  but  which  he  buvs  upon  the  representation 
of  the  seller,  relymg  on  its  truth ;  then  the  representation  m  e&ct  amounta  to  a  war* 
lanty :  at  least  the  seller  is  bound  to  make  good  the  representation.    Ibid, 

5.  A  liberal  construction  should  be  given  to  the  clause  of  the  Virginia  statute,  Ibr  the 

auppreasion  of  fraud.  This  is  the  well  established  rule  in  the  construction  of  the 
statute  of  Elizabeth,  which  the  first  section  of  the  Virginia  atetute  aubstantially 
adopts.     The  Bank  of  the  United  States  vs.  Lee,'l07, 

6.  If  A  aella  or  conveys  his  land  or  slavea  to  B,  and  then  produces  to  another  hia  pra- 

▼ioua  paper  title,  and  obtains  credit  on  the  goods  or  lands,  by  pledging  them  for 
money  loaned,  he  is  guilty  of  fraud ;  and  if  the  true  owner  stands  by,  and  does  not 
make  his  title  known,  he  will  be  bound  to  make  good  the  contract,  on  the  principle 
that  he  who  holds  his  peace  when  he  ou^t  to  have  spoken,  shall  not  be  heard  now . 
that  he  should  be  silent    He  is  deemed,  in  equity,  a  parW  to  the  finiud.    Ibid. 

PREIOHT. 
The  freight  of  a  veaael  totally  loat  by  being  run  on  shore  for  her  preservuion  and  thai 
of  the  crew  and  cargo,  ought  to  be  allowed  to  the  owner  of  the  vessel,  aa  the  subject 
of  general  average ;  the  cailgo  of  tkv.'veasel  being  saved  by  the  stranding.     7^  Co* 
lumlrian  huxiranee  Company  ofAJexemdria  va.  Aghby  and  StribUng  et  aLZZl. 

GENERAL  AVERAGE.  ; 

1.  The  brig  Hope,  with  a  cargo,  bonnd  from  Alexandria,  in  the  District  of  Colombia,  for 

Barbadoes,  inaured  in  Alexandria,  was  aasailed,  while  atanding  down  the  Cheaa- 
peake  bay,  by  a  atorm  which  soon  afier  blew  to  almost  a  hurricane.  The  vessel 
waa  steered  towards  a  point  'in  the  shore  for  safety,  and  was  anchored  in  three 
fitthoms  water ;  the  sub  furled,  and  all  effi>rte  were  miade,  by  using  the  cables  and 
andiora,  to  prevent  her  j^oing  on  shore.  The  gale  increased,  the  brig  struck  adrift, 
and  dragged  three  miles;  the  windlasa  waa  ripped. up,  the  chain  caUe  parted,  and 
the  vessel  commenced  drifting  again,  the  whole  scope  of  both  caUes  being  paid  oat 
The  brig  then  brought  up  below  Craney  Isfand,  in  two  and  a  half  fathoms  water ; 
whore  she  thumped  or  struck  on  the  shoals  on  a  bank,  and  her  head  awinging  round 
brought  her  broad  side  to  the  sea.  The  captain  finding  no  possible  meani  of  aaving 
the  veasel  and  cargo,  and  preserving  the  hves  of  the  crew,  slipped  her  cables,  and 
ran  her  on  ahore  for  the  safety  of  the  crew  and  preaervatiim  of  the  vesael  and  cargow 
The  vessel  waa  run  &r  up  on  a  bank ;  where  ailer  the  atorm  she  was  left  high  and 
dry,  and  it  waa  found  impossible  to  get  her  ofil  The  lives  of  all  the  persons  were 
saved';  the  whole  cargo  of  the  value  of  #5835,  inaured  for  $4920,  was  taken  out 
aafelyi  and  the  vessel,  her  tackle,  dec,  were  sold  for  f256.  Hdd,  that  the  insurers 
of  the  cargo  were  liable  for  a  general  average.  T%e  Columbian  buuranee  Com- 
pony  of  Alexandria  vs.  AehJby  and  StribUng  et  aL  331. 

2.  Tne  question  of  contribution  cannot  depend  upon  the  amount  of  the 'damage  eustained 

by  the  aacfifioe  of  the  property ;  for  thaiwould  be  to  aay  that  if  a  man  lost  all  his 
property  for  the  common  benefit,  he  should  receive  nothing ;  but  if  he  lost  a  part 
only,  he  should  receive  full  compensation.  No  such  principle  ia  applied  to  the  caaa 
of  goods  sacrificed  for  the  common  aafety ;  why  then  should  it  be  applied  to  the 
total  loss  of  the  ship  for  the  like  purposet  It  is  the  deliverance  firom  an  immediate 
impending  peril,  by  a  common  sacrifice,  whidi  constitutes  the  eaaencc  of  the  daim. 
It  IS  the  aafoty  of  ttie  property,  and.not  the  voyage  which  conatittttea  the  founoation 
of  general  average.    Rid 

3.  A  consultation  by  the  captain  with  the  offioera  of  the  veaael,  before  numing  her  on 

ahore,  with  a  view  to  hm  preaervatioii,  and  that  of  the 'passengers  and  cargo,  aaay 
be  h%faly  proper,  in  caaea  which  admit  of  delay  and  deliberation,  to  prevent  the 
ifQputation  of  ruhneas  and  unnecessary  stranding  by  the  master.    But  if  the  pio- 

iety  and  neceaai^  of  the  act  are  otherwise  sufficiently  made  out,  np  objectioii  eaa, 

» made  to  it    Und, 
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GENERAL  AVERAGE. 

'^  4.  The  freight  of  a  veaeel  toUOy  loek  bj  being  ran  on  ehore  for  her  pfeeeifHionand 

'*'  thatjof  the  crew  end  caigo,  ought  to  be  allowed  to  the  owner  of  the  Teeeel  as  Umb 

^  aatject  of  gmeral  average,  the  cargo  of  the  veaeel  haying  been  aaved  hj  4he  irmid- 

■;  ing.    Jlnd. 

^  GOVERNMENT  OP  THE  UNITED  STATES. 

^  1.  The  government  of  the  United  States  having  innrted,  and  continuing  to  uuiaty  dirongh 

^^  ks  regular  executive  authority,  that  the  Falkland  iriands  do  not  coDstitute  anr  part 

'^  of  the  dominions  within  Uie  sovereignty  of  Buenos  Ayres,  and  that  the  seal  ftihery 

^  al  those  islands  ui  a  trade  free,  and  lawful  to  the  dtiiens  of  the  United  States,  and 
beyond  the  competency  of  the  Buenos  Ayres  govenmisnt  ti^  regulate,  prohibit,  or 

^  pimisb;  it  is  not  competent  for  a  Circuit  Court  of  the  United  States  to  inquire  into, 

'*  '  and  ascertain  by  other  evidence  the  title  of  the  goveinmeot  of  Buenos  Ayrss  to  the 

^.  aovereignty  of  the  Falkland  islands.     WiOiami  vs.  The  Suffolk  Inmmmee  Cam^ 

*"'  S.  when  the  eiecutive  branidi  of  the  government  which  li  diaiged  with  the  Ibnign 

^  rdations  of  the  United  States,  shall,  in  its  correspondenoe  wMi  a  foreign  natioii, 

assume  a  hd  in  regard  to  the  soverdgnty  of  any  lybnd  or  eoontiy,  it  is  oonduiiv* 

^"  on  the  jodidal  department    Ibid, 

^'  HUSBAND  AND  WIFE. 

1.  The  rale  is  weU  establiahed,  that  when  die  right  of  entrv  is  by  oostor  of  the  litle  of 

^  the  wife,  thd  demise  may  be  laid  in  the  iiame  of  the  husband,  or  in  the  nauMS  of  die 

^^  husband  and  wife.     Woodwcard  vs.  Brown  et  oLU 

^  2.  It  Is  a  general  nde,  that  neither  husband  nor  wifo  can  be  a  witness  for  or  against  eaeh 

other.    This  rale  is  subject  to  some  exceptions ;  as  when  the  husband  commits  ai| 

^^  ofieoce  against  the  penon  of  his  wife.    Siem  vt.  Bowman,  V^, 

;^  3.  The  husband  and  wife  may  be  called  as  witnesses  in  the  same  case;  and  if  In  their 

'  statsment  of  feets  they  should  contradict  ea^  other,  that  vrould  not  destroy  the 

^*  competency  of  either.    Irwoul^  not  follow  from  such  contradidion.that  eidier  was 

guilty  of  perjury.    And  in  some  cases  the  wife  may  be  a  witness,,  under  peculiar 

^  circumstances,  when  the  husband  may  be  interested  in  the  question,  and,.to  some 

^  axtent,  in  the  event  of  the  suit    ibitL 

^^  4.  The  vrife  cannot  be  a  witness  to  criminate  her  husband,  or  to  state  that  whidi  die 

-  has  learned  from  him  in  thdr  confidentid  intercourse.    The  rale  which  protects 

t«'  the  domestic  relations  from  exposure,  rests  upon  considerations  conneded  with  the 

i^  peace  of  femilies ;  and  it  is  considered  dist  this  principle  does  not  affiud  protectioii 

%'  to  the  husband  and  wife,  which  they  are  at  liberty  to  invoke  it  or  not  at  theb  discv^ 

^  •  tion,  when  the  question  is  propounded ;  but  it  rnders  them  incompetent  to  disclose 

t^  iaets  in  evidence  in  violation  of  the  rule.   The  husband  bdng  dead  does  not  weaken 

:«^  ttie  principle.    It  would  seem  rather  to  increase,  than  lessen  the  force  of  the  rale. 

*'  INDIAN  TITLE  TO  LAND. 

^^  The  colonid  charters,  a  great  portion  of  the  individud  grants  by  the  proprietary  and 

'■^^  royd  governments,  and  a  still  greater  portion  by  the  states  of  the  Union  after  the 

x>^  Revolution,  were^  made  for  lands  within  the  Indian  honlingNgrounds.    North  Caro*, 

is '  Una  and  Virginia,  to  a  great  extent  pdd  their  officers  and  soldiers  of  the  revdution- 

jS^  ary  war,  by  such  grants ;  and  extinguished  t^e  arrears  due  the  army  by  similsr 

i'"  means.    It  was  one  of  the  great  resources  which  sustained  the  vrar,  not  only  by 

those  states,  but  by  other  states.    The  ultimate  fee,  encumbered  with  the  right  of 

^  Indian  occupancy,  was  in  the  crown  previous  to  the  Revolution ;  and  in  the  states 

ii'-  of  the  Union  afterwards,  and  subject  to  grant    This  right  of  occupan^  was  pro-  . 

tii  tected  by  the  pditicd  power,  and  respected  by  the  Courts,  until  extinguished;  Wncn 

i^9  the  patentee  took  the  unencumbered  fee.    So  this  Court  and  the  state  Courts  have 

J  r :  uniformly  hdd.     Clarke  e/  dL  vs.  Smith,  195. 

^  INDICTMENT. 

i^  1.  The  defendant  pras  indicted  for  recdving  treasury  notes  of  the  United  Stata%  stoleii 

p^  from  the  United  States  mail.    The  indictment  in  one  of  the  counts,  dsKiibed  one 

of  the  treasury  notes  as  bearing  interest  annually  of  one  per  centum.    A  treasuir 

ie'  note  was  oflersd  in  evidence,  bMring  interest  at  one  M.  per  centum ;  and  parol  wnf 

fit  dsnee  was  offered  to  diow  that  treasury  notes,  such  as  the  one  ofiered  in  eddenes^ 

'^i  were  received  by  the  officers  of  the  government  as  bearing  interest  of  one  mill  per 

y*  centum  per  annum,  not  o^pipr  centum  per  annum.    The  Court  hdd,  that  treasury 

^i  notes  issued  by  the  authority  of  the  act  of  Congress. passed  on  the  13th  of  October, 


639  INDEX. 

INDICTMENT;    . 

1838,  trajpnuiiiMoiT  notat  within  the  maining  of  tha  act  of  CongrcM  of  3d  Mmh, 
1825.     lie  Uniied  Siatei  m.  Hardynum,  176. 
%,  When  ft  note  in  given  pftyable  in  foxeign  coin,  the  Ttlde  of  eedi  coin  in  cwiKii 
money  mait  be  averred ;  aod  under  such  arennent  evidence  <^  the  vahie  may  te 
received.    Ibid 

INSURANCE. 

1.  A  policy  of  inaorance  on  a  veaiel  laifing  under  a  regiater  which  has  been  nhtainnd 
without  conforoiing  to  the  requisitiona  of  the  lawa  gf  the  United  Statei,  rriatiTe  to 
the  regiatry  and  enrolling  of  veatele  of  the  United  States,  u  not  void ;  and  an  action 
ma^  be  maintaiiied  on  tuch  a  policy  to  recover  a  loas  aostained  by  the  aamued.  Fbib 
pohcy  may  not  have  been  designed  to  aid,  anist,  or  advance  any  unlawful  papoM ; 
and  wa«  a  lawful  coi  tract«in  itaeli;  and  onlpr  remotely  connected  with  the  uae  of  ths 
oeftificatrDfregiatiy  There  are  caieais  which  a  contract  may  be  valid,  notwithatand- 
ing  it  ia  femotel^  connected  With  an  independent  illegal  tranaactidh ;  which,  how- 
ever, it  ia  not  dcMgned  to  aid  or  {>romote.  Suppcfw  a  veaMl  had  been  actually  lor- 
iMted  fat  some  antecedent  illegal  act,  are  all  cbntracta  for  her  future  empl^mmil 
void;  although  there  ia  no  illegal  object  in  view  And  the  forfetture  may  new  ba 
enfiNroedt  The  Ocean  Inauranee  Contpany  ^^trPoBeya,  157. 
It.  When  a  veiael,  inauied  on  a  aealing  vchrage,  waa  ordered  bj  the  government  of 
Bue*:oa  Ayrea  not  to  catch  seal  off  the  Falkland  islands ;  abd'  having  oontinued  to 
take  aeal  theie,  the  vessel  waa  aeised  and  condemned,  under  the  autboriQr  of  the  gi>- 
vemment  of  Buenoa  Ayrea ;  the  government  of  the  United  8tatea  not  having  admow- 
ledged,  but  having  denied  the  right  of  Buenoa  Ayrea  to  the  Falkland  i^nds ;  the 
insurers  were  liable  to  pay  for  the  lose  of  tfafeveeael  and  cargo:  the  master  in  lefusiag  to 
obeytheoiderato  leave  theisland,havingactedunderabelief  Uiathe  waaboondooto 
do  aa  a  matter  of  duty  to  the  owners,  and  all  interested  in  the  voyage,  and  in  vindi- 
cation of  the  right  claimed  by  the  American  government  The  master  waa  not  bound 
to  absodon  the  voyage  jouder  a  threat  or  framing  of  audi  illegal  capture.  ¥Klliam» 
va.  T%t  St^ffM  Jmunmoc  Company,  416. 

INTEREST. 
The  oonect  rule  aa  to  intereat  is,  that  the  creditor  shall  pJculate  interest  whenever  a  p^ 
ment  ia  made.  To  this  extent,  the  payment  ia  first  to  be  applied ;  and  if  it  exceed 
tiie  interest  due,  die  balance  is  ft>  be  applied  to  diminish  the  prindpal.  This  rule  is 
equally  a{qplicable,  whether  the  debt  be  one  wBch'  ezpready  draws  intteeat,  or  on 
which  interest  Is  given  aa  damages.    Story  vs.  Idmngiton,  859. 

INTERNATIONAL  COMITy. 

1.  Courts  of  justice  have  always  expounded  and  executed  contracts  made  iii  a  foreign 

country  according  to  the  laws  o(  the  place  in  which  they  were  made;  pMUdad  that 
law  waa  not  repugnant  to  the  lawa  or  poli^  of  .their  own  country.  Th^  fwokj 
thus  extended  to  other  nations,  is  no  impeachment  of  sovereignty.  It  is  the  vdun- 
tary  act  of  the  nation  by  whidi  i(  ia  oflered ;  and  is  inadmissible  when  contrary  to 
ita  poh^  or  prejudicial  to  its  interests.  But  it  contributea  so  largely  to  promote  jus- 
tice hereon  individuals,  and  to  produce  a  friendly  intercourse  between  the  sove- 
reignties to  which  they  belong ;  that  Courts  of  justice  have  ^ntlnually  acted  upon 
it,  as  a  part  of  the  voluntary  law  of  nationa.    Tike  Bank  of  Aumata  va.  Earie,  519. 

2.  TbA  Court  can  perceive  no  aufficient  reason  for  exduding  from  me  protection  of  the 

law  the  contracta  of  foreign  corporations ;  when  they  are  not  contrary  to  the  known 
policy  of  the  state,  or  injurious  to  its  interests.  It  is  nothing  more  than  the  admis- 
sion of  the  existence  of  an  artificial  person  created  by  the  law  of  another  state ;  and 
clothed  irith  the  power  of  making  certain  contracts.  It  is  but  the  usual  comity  of 
recogninng  the  law  of  another  state.  Ibid. 
8.  The  states  of  the  Union  are  soverdgn  states;  and  the  history  of  the  past,  -and  the 
events  which  are  daiiy  occurring,  furnish  the  strongest  evidence  that  they  have 
adopted  towarda  each  other  the  laws  of  comity  in  their  fuUeet  extent    IM, 

4.  In  the  legislation  of  Congress,  where  the  states  and  the  people  of  the  aeveral  states 

are  aU  represented,  there  is  found  proof  of  the  general  understanding  in  the  United 
Statea,  that  by  the  law  of  comity  among  the  statea,  the  corporations  chartered  by 
one,  were,  permitted  to  make  contracts  in  the  others.    Ibid, 

5.  Itia'wdl  aettled,  thai  by  the  law  of  comity  among  nations,  a  corporation  created  by 

one  sovereignty  is  permitted  to  make  contracts  in  another,  and  to  sue  in  its  Courts ; 
and  that  the.  same  law  of  comity  prevails  among  the  several  sovereignties  of  the 
Uuion.    The  j^Uc,  and  well-known,  and  long-continued  usages  Of  trader  tim  gems 
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ral  acqaieaccnce  of  the  states,  the  particuUr  legiphtion  of  eome  of  them,  ai  well  m 
me  legislation  of  Cqngrem,  all  concur  in  proTing  the  tnitli  of  |}us  'propodtkm.  IbUL 
6.  The  comity  of  suit  brings  with  it  the  comity  of  contract ;  and  where  the  one  is  ex- 
pressly adopted  by  the  Courts,  the  other  must  also  be  presumed,  according  to  the 
usages  of  nations,  unless  the  contrary  can  be  shown.  *  Aid,^ 

,  JUDGMENTS  IN  STATE  COURTS. 

p  1.  Although  a  judgment  in  the  Court  of  a  state  is  not  to,  be  regarded  in  the  Courts  of 

her  sister  states  as  ^  foreign  judgment,  or  as  mere^' prima  ftde  eridenoe  of  a  debt 
to  sustain  an  action  of  debt  upon  the  judgment;  it  is  to  be^considered  only  distin- 
guishable from  a  foreign  judgment  in  thii,  that  by  the  ffirst  section  of  tt^  fo«mh 
article  of  the  Constitution,  and  by  the  act  of  May  S6, 1790,  sect.  1',  the  judgm^t 
is  conclusive  on  the  merits,  to  which  full  &ith-  and  credit  shall  ^be  given  when 
authentipated  as  the  act  of  Congress  ^as  preacribed.  M^Elmoyle  vs.  Cdhen'i  Ad- 
mmiMtratora,  312, 

3.  When  die  Constitution  declares  that  iiill  &ith  and  credit  shall  be  given  in  each  state 
to  the  ppblic  acts,  records,  and  judicial  proceedings  bf  every  othel  state,  and  pro- 
vides tho^^Congress  may,  by  general  laws,  prescrite  the  manner  in  which  such  act% 
records,  and  proceedings  shall  be  pro^red,  and  the  efiect  thereof;  the  latter  clause,  as 
it  relates  to  judgments,  was  intended  to  provide  the  means  of  giving  to  them  the 
condusivoDfiss  of  judgments  upon  the  merits,  whe^  it  is  sought  to  cany  them  into 
judgments  by  suits  in  the  tribunals  of  another  state.  The  authenticity  of  the  judg- 
ment, and  its  effiwt,  depend  upon  the^Iaw  made  in  pursuance  of  the  ConstxtutiDn ; . 
the  faith  and  credit,  due  to  it  as  the  judicial  proceeding  of  a  state  is  given  fay  the 
Constitution,  independently  of  all  legidation.    Ibid, 

3.  By  the  law  of  Congress  of  May  36, 1790,  the  judgment  is  made  a  debt  of  record,  n<ft 
examinable  upon  its  merits ;  but  it  does  not  cany  widi  it  into  another  state,  the 
efficacy  of  the  judgment  upon  property,  br  upon  persons  to  be  enforced  by  exeeu* 
tion.  To  give  it  the  force  of  a  judgment  in  another  state,  it  most  be  made  a  judg- 
ment there ;  and  can  only  be  executed  in  the  latter,  as  its  laws  may  penntt    IbkL 

4  In  the  payment  of  the  debts  of  a  testator  or  intestate  in  Georgia,  the  judgment  of  an- 
other state,  whatever  may  have  been  the  subject  matter  of  the  suit,  cannot  be  put 
upon  the  footing  of  judgments  rendered  in  the  state;  and  it  can  only  rank  as  a  sim- 
jje  contract  debt  in  the  appropriation  of  the  assets  of  th*4Btate  of  a  deceased  person 
to  the  payment  of  debts.    Ibtd, 

fi.  Eveiy  tribunal  acting  judicially,  whilst  acting  within  the  sphere  of  its  iurisdiction, 
where  do  appe^te  tribunal  is  created,  its  judgment  is  final ;  and  even  where  there  is 
.«och  an  i^pellate  power,  thor  judgment  is  conclusive  where  it  only  comes  coUate- 
M^  in  question ;  so  long  as  it  is  unreversed.  But  directly  the  reverse  b  true,  in 
^^blation  to  the  judgment  of  any  Court,  acting  beyond  the  pale  of  its  authority. 
This  principle  is  c(mcisely  and  accumtely  stated  by  this  Court  in  the  case  of  Elliot 
and  othen  m.  Piersol  and  otbors,  1  Peters,  840.  WZJbxr  vs.  Ja^aon,  k8$u  of 
M*ConneU,49S 

JURDBDIOnON. 

1.  The  jurisdiction  of  the  District  Court  of  the  United  States  for  the  district  of  Alaba^ 
ma,  and  the  right  of  a  plaintiff  to  prosecute  his  suit,  having  attached  by  the  com- 
mencement of  the  suit  in  the  District  Co\irt,  that  right  cannot  be  taken  away  or 
arrested  by  any  proceedings  in  another  Court.  An  attachment  of  the  debt  l^  the 
process  of  a  state  Court,  after  the  commencement  of  a  suit,  in  a  Court  of  the  United 
States,  cannot  affect  the  right  of  the  plaintiff  to  recover  in  the  suit  Wailaee  vs. 
»Cormea,  l36. 

%  The  sdtled  construction  given  by  the  Supreme  Court  to  the  26th  section  of  the  judi- 
ciary act  of  1789,  is,  that  to  bring  a  case  within  the  reacb  of  that  section,  it  must 
appear  on  the  fiioe  of  the  record  of  the  state  Cotirt,  either  by  excess  tenns,  or  by 
ciear  and  necessary  intendment,  that  the  question  of  the  construction  of  a  clause  of 
a  statute  of  the  United  States,  did  actually  arise  in  tho  State  Court;  not  that  it 
might  have  arisen  or  have  been  applicable  to  the  case :  and  that  the  question  was 
actually  decided ;  not  that  it  might  nave  been  decided  by  the  state  Court  against  the 
title,  right,  privilege,  or  exemption,  set  up  by  the  par^.  If,  therefore,  the  decision 
made  hy  the  state  Court  upon  the  face  of  the  record,  is  entirely  consistent  with  the 
construction  of  the  statute  contended  for  by  the  party  appellant,  no  case  b  made  out 
for  the  exerdte  of  the  appelUte  jurisdiction  of  the  Supreme  Court*  T%e  Ocean 
Jhnirance  Cam^pany  vs.  PoUeys,  157. 
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3.  I&the  eierciM  of  the  tppeOate  Jonidiclioii  of  the  Bnpreme  Court  on  the  dedaone  of 

etate  Coorti,  the  Supreme  Court  it  not  et  liberty  to  leeoit  to  forced  infrraQeee  aid 
oonjectnirtl  ieaBOiung*»  or  poinble,or  eten  probable  auppoiritione  of  the  poinli  laind 
and  actuaUy  deddod  by  thoee  Courta.  The  Court  muat  aee,  pfadnly,  thai  the  deci- 
aon  was  either  directly  made  of  some  matter  within  the  purriew  <^the  S5th  eectun 
of  the  act  of  1789 ;  or  that  the  dedikm  could  not  haTO  been  audi  aa  it  wa%  wi^boot 
neeeaBarily  tuYoWing  auch  matter.    Ibid. 

4.  It  is  to  the  record,  and  to  the  record  alone,  tibat  the  Suprome  Court  can  reaoit  to  ae- 

certain  its  appellate  jurisdiction,  in  casee  decided  in  the  Supreme  or  Supokr  Court 
of  estate..  Ibid, 

5.  The  record  contained  a  certificate  of  die  derk  of  the  Court,  that  a  motion  wae  made 

for  a  new  trial,  and  reasons  and  certain  papers  filed  on  whidi  the  motion  wae  founded, 
were  on  the  files  of  the  Court.  This  is  not  a  part  of  ^  record;  nor  do  the  reoaooe 
on  the  files  of  the  Court  become  a  part  of  the  record  by  sndiipertifieate.  Awritef 
error,  under  the  25th  section  of  the  judidaiy  act,  will  not  fie  to  a  atatb  Court,  in  a 
case  in  which  the  proceedings  of  the  Court,  which  the  writ  of  error  aedn  to  revise, 
appeara  from  such  a  certificate,  by  the  oferk  of  the  state  Court  Read  tb.  Mank^ 
163. 

6i  The  Chief  Justice  of  the  Supreme  Court,  residtiw  in  the  fourth  Circuit,  who,  under 
the  apt  of  Congress  of  1802,  ch.  31,  haid%  the  Court  at  tihe  August  term,haa  not 
the  power  to  grant  a  rule  for  a  maiwiamiM^  or  arule  toshow  came  why  a  mandamus 
shall  not  issue.  Such  a  rule  does  not  foil  witfaJn  the  description  of  casee  enume-  * 
rated  in  the  act  o^  Congress,  for  the  action  of  the  Court,  at  the  AjiagaAwBmm  Ex 
parte  Duncan  iV.  Htrmen^  226. 

7.  In  the  case  of  the  Bank  of  the  United  States  w.DeYeanz,  the  Supreme  Court  decided, 
Uiat  in  a  question  of  jurisdiction,  they  might  look  to  the  character  of  the  persons 
oomposing  a  corporation ;  and  if  it  appeared  that  they  were  c^iiens  of  another  state, 
and  the  fi^t  was  set  forth  by  nroper  aTerments,  the  corporation  might  sue  in  its  cor- 
porate name,  In  the  Courts  of  the  United  Stetes.  But  in  diat  case,  the  Court  con- 
fined its  decision,  in  exprees  terms,  to  a  question  of  jnriediction ;  to  a  right  to  sue : 
and  evidently  went,  even  eo  for,  with  some  hesitation.  The  propriety  of  that  dedr 
sion  is  fully  sssented  to,  and  it  has  ever  since  been  recognised  as  authority  in  this 
Court.  But  the  prindple  has  never  been  extended  any  forther  than  it  was  carried 
in  that  case;  and  has  never  been  supposed  to  extend  to  contracte  made  bv  a  corpo> 
ration,  eq)edally  in  another  sovereignty.  Tht  Bank  o/Attguda  va.  Bane,  619. 
LACHES. 

1.  The  plaintifi^  as  the  importer  of  certain  merdiandise  firom  England,  entered  die  same 

at  Ihe  customhouse  in  New  York,  on  the  29th  of  March,  1837,  as  casee  containing, 
cotton  gloves.  He  gave  a  bond  for  the  duties,  payable  on  the  27th  of  June,  1838. 
In  1888,  it  was  discovered  that  one  of  the  cases,  No.  45,  contained  aiflc  hoae,  and 
not  cotton  gloves^  The  plaintiff  paid  the  bond  to  the  collector,  under  protest;  and 
claimed  tmn  the  comptroller  of  the  treasury,  to  be  rdeaaed  from  the  payment  of  the 
duties  on  case  No.  46,  alleging  that,  as  silk  hose,  they  wero  not  liable  to  dut^  under 
the  act  of  Congress  of  Uth  July,  1882.  The  plaintiff  instimted  a  auit  agamst  the 
collector,  to  recover  beck  the  duties  so  paid  by  him.  Held,  that  the  suit  couM  not 
be  sustained,  after  so  long  a  time  from  the  entry  of  the  merchandise.  Held,  that 
ailk  hose,  and  all  manufactures  of  silk,  of  which  silk  is  the  component  material  of 
diief  vahie,  coming  from  this  side  of  the  Cape  of  Good  Hope,  except  sewing  silk,  are 
free  of  duty.    Befuf'vs.  Hoyt,  263. 

2.  Even  Courts  of  equity  will  not  interfere  to  assist  a  party  to  obtain  redress  for  an 

injury  which  he  might,  by  ordinary  diligence,  have  avoided.  And,  a  fortiori,  a 
Court  of  law  ought  not,  when  the  other  party  has  by  his  very  acts  and  omisaoni 
lost  his  own  proper  rights  and  advantages,    ^id, 

3.  A  collector  is  generdly  liable  in  an  action  to  recover  back  an  exceas  of  duties  paid  to 

him  as  collector,  when  the  duties  have  been  illegally  demanded,  and  a  protest  of  ihb 
illegality  has  been  made  at  the  time  of  payment  or  notice  given  ti&at  the  party 
means  to  contest  the  daim.  Nor  is  there  any  doubt  that  a  like  action  generally 
lies,  where  the  excess  of  duties  ha^  been  paid  under  a  mistake  of  foct,  and  notios 
thereof  has  been  given  to  the  collector  beforo  he  haa  paid  over  the  money  to  the 
government.     Ibid, 

4.  Nothing  b  more  clear  than  the  general  rule,  that  ex  parte  settlements  of  aocounts  by 

executon  in  the  Orphans  Court,  being  matters  within  the  acknowledgdLJuriadiftiDn 
of  the  Court  in  the  administration  of  estates,  are  prima  fi«ia  evidaioe  of  tbdr  oo^ 
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factaeM^  tnd  die  pnu  wobendi  it  upon  diott  who  teek  to  impMdi  them.  If  they 
M6k  to  impetch  them.  It  dioiild  be  hy  a  rait  brought,  raeenti  ttcto,  within  a  leteon- 
•hle  time,  tnd  tt  ftrthett  within  the  period  pfetciihed  l^  the  ttatate  of  ifw^itfitjftnf 
ht  tctiont  tt  hw  on  mtttert  of  tocount ;  or  elte  ttngn  tome  ground  of  excq^tion  or 
dittbility  wittiin  the  tntlogy  of  the  itttute,  to  juttilfy  or  excuie  die  deity.  Otiber- 
wite  it  will  be  imputed  to  their  voluntary  Itchet,  tnd  rdief  will  not  be  given  bgr  a 
Court  of  equity.    lAipton  vt.  Jmmejft  881. 

LAND  TITLES  IN  ILLINOIS. 
Prblic  Lthdt. 

LAND  TITLES  IN  KLi^  TUCKY. 

1.  The  tttte  of  Kentucky  htt  tn  undoubted  power  to  regpltto  tnd  protect  indiTidotl 
ri^ts  to  her  toil,  tnd  to  decltie  wfatt  ihtll  iorm  t  cloud  on  titles ;  tnd  htiing  to 
decltred,  the  Courtt  of  the  United  Stttet,  by  remOTing  todi  cloud,  tre  only  tpplying 
tn  old  practice  to  t  new  equity  created  by  the  legitbture,  htving  itt  origin  in  the 
peculitr  condition  of  the  country.  The  unappropriated  lends  of  the  state  of  Ken- 
tucky have  been  opened  to  entry  tnd  grtnt,  tt  t  Texy  chetp  rtte,  which  policy  has 
let  in  abutet.  The  douds  upon  old  titles  by  the  issuance  of  new  patents  for  the 
ttme  lends  were  the  conteouenoe ;  tnd  the  citiienf  of  other  stttes  are  entitled  to 
oome  into  the  Courts  of  the  United  Stttet,  to  hare  their  rights  secured  to  them  by 
die  statute  of  Kentucky,  of  1786.  Clarke  daly%i  Smith,  195. 
3.  The  state  of  Kentucky  may  prescribe  any  policy  for  thfl^  protection  of  the  agriculture 
of  the  eountry,  that  she  m^  deem  wise  and  proper.  She  has,  in  effect,  declared 
thai' junior  patento  issued  for  preriously  grtnted  bads,  shtU  be  delivered  up  tnd 
ctncelled;  with  the  addition,  thtt  t  relette  of  title  shtU  be  executed :  tnd  it  it  the 
doty  of  the  Courts  to  execute  the  policy. 
•8l  In  the  itete  of  TeimeeMe  the  legislttiire  hts  provided  thtt  the  Coorto  of  eqidty  mty 
divest  t  title,  tnd  vest  it  in  tnother  party  to  a  suit ;  and  that  the  decree  shall  opertte 
as  a  legal  conveytnoa;  In  Kentod^  the  legisltture  htt  decltred  thtt  Coorte  mty 
tppoint  a  commissioner  to  convey,  ts  tttomey  in  &ct  of  litigant  parties,  and  macti 
shall  ptss  die  tide;  in  both instences  binding  in&nte  tnd  femes  coverte if  necetstry. 
The  Federal  Courto  of  the  United  States,  m  the  insttnoet  referred  to,  htve  tdopted 
the  stme  practice  for  mtny  years^  without  a  doubt  having  been  entertained  of  ite 
propne^.  It  may  be  stid,  with  truth,  thtt  it  is  t  mode  of  convmnce,  tnd  of 
ptssing  dde,  .which  the  stales  have  the  exclusive  ri^t  to  regulate,    kid. 

landlordland  tenant. 

1.  It  is  a  well-established  principle  of  law,  that  a  tentnt  ctnnot  diqnito  the  title  of  his 

Itndlord :  tnd*  where  the  Mtrditl  of  the  District  of  Columbia,  having  a  writ  of 
habere  ftcits  poesesrionem  for  the  west  htlf  of  t  lot  In  the  city  of  Washington,  took 
possession  of  the  east  htlf  of  the  lot,  and  the  tenant  of  the  persons  who  claimed  to 
be  the  owners  of  the  lot  attorned  to  the  plaintifis  in  the  writ,  such  attornment  wts 
without  tuthority,  tnd  was  void.     Woodward  vs.  Brown  et  al,  1. 

2.  A  tenant  who  disdaims  his  landlord's  title  is  not  entiUed  to  notice  to  quit  tnd  deliver 

,up  possession.    Ibid, 

LAPSE  OP  TIME. 
The  executor  of  L.  filed  his  aocounto  in  tho  Orphans  Court  of  Alextndrit,  in  1816  tnd 
1818,  and  aettled  his  final  aortmnt  in  1821.  No  exceptions  were  taken  to  the 
tocounts.  In  November,  1881,  t  subpoena  was  issued  against  the  executor,  and  in 
June;  1833,  t  bill  wts  filed  by  the  devisee  and  legatee  against  the  executor,  the 
object  of  which  wts  to  surchtrge  tnd  falsify  the-acoounts  filed  and  settled  in  the 
Orphans  Court  The  bill  did  not  charge  the  executor  with  fraud;  but  imputed 
negligence,  which  was  alleged  to  amount  to  a  devastavit  No  reason  was  given  or 
facta  stated,  to  excuse  the  long  delay  and  Itches  in  bringing  the  bilL  Held,  that  the 
Itpte  of  time  from  the  settlement  of  the  tooounta  of  the  executor  was  t  btr  .to  this 
proceeding.    Lupion  vs.  Jarmey^  381. 

LAWS  OF  NATIONS. 

1.  Courto  of  justice  htve  tlw^  expounded  tnd  executed  contrtcto  i6ade  in  t  foreign 
country  tecording  to  the  lews  of  the  piece  in  which  they  were  made ;  provided  that 
lew  was  not  repugnant  to  tiie  laws  or  policy  of  their  own  country.  The  comity  thus 
extended  to  other  nations  is  no  impeachment  of  boverejgnty.  It  is  the  voluntary  act 
of  the  nation  by  which  it  is  ofiered ;  and  b  inadmissible  when  contrtiy  to  ita  policy, 
or  prejudidtl  to  ita  interests.    But  it  contributes  so  krgely  to  promote  justice  be- 
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twaen  iodividiiftli,  and  to  produoe  a  fiiendly  interooiuw  IwtwMn  the  i 

to  whidi  duy  bdong;  that  Courta  of  joadoe  hava  eontmoally  actad  opoo  i^ aa a 

part  of  tha  ^hmtaiy  law  of  nationa.     i%e  Bank  ofAugufia  v*.  Earie,  619. 

3.  The  atataa  of  the  Union  ara  aoveieign  atatea;  and  the  hiatpiy  of  the  paat  and  tha 
eventa  which  are  daily  oocnniQ^  fiirniah  the  strongeat  eiridence  that  thay  bfite 
adopted  towardi  each  other  the  lasii  of  comily  in  their  foUeat  extent    Ibid, 

3.  The  comity  of  auit  bringa  with  it  tHe  comity  of  contract;  and  when  the  one  ia 
expreaaly  adopted  by  the  Courta,  the  other  muat  alio  be  preaumad,  according  to  the 
naagea  of  nationa,  unleaa  the  contrary  can  be  ahown.    liid, 
LEX  LOCL 

1.  The  general  principle  in  relation  to  eontracti  made  at  onr  place  to  be  ezecoted  at 
another,  ia  well  s^tled.  They  are  to  be  governed  ay  the  lawa  of  the  place  of  per* 
formance;  and  if  the  interest  allowed  by  the  lawa  of  the  place  of  perfinmance  be 
greater  than  that  permitted  at  the  place  of  the  contract,  the  partiaa  may  stipolate  lor 
the  hi^eat  intareat,  without  incurring  the  penalties  of  osuiy.  Andrews  va.  Ptmd  et 
aL65. 

S.  When  a  contract  has  been  made  without  reference  to  the  laws  of  the  state  where  it 
was  made,  or  to  the  laws  of  the  place  of  performance,  and  a  rate  of  interest  was 
reaenred  forbidden  by  the  laws  of  the  place  wheaa  the  contract  was  made,  which  waa 
concealed  under  the  name  of  exchange,  in  order  to  evade  the  law  against  osory,  the 
question  is  not  which  law  ia  to  govern  in  executing  the  contract ;  unquestionably  it 
must  be  the  law  of  the  state  where  the  agreement  waa  entered  into,  and  the  instra* 
ment  taken  to  aecure  ita  performance.  A  contract  of  this  kind  cannot  stand  on  the 
same  prindplea  with  a  bona  fide  agneement  made  in  one  place  to  be  executed  in 
another.  In  the  last  mentioned  caaea  the  agreements  were  permitted  by  the  lex  lod 
contractus,  and  will  even  bo  enforced  there,  if  the  party  is  found  within  its  jurisdic- 
tion. But  the  same  rale  cannot  be  applied  to  contracta  forbidden  by  its  lawa,  and 
designed  to  evade  them.  In  audi  caaea  the  legal  conaequencea  of  such  an  agreement 
muat  bo  decided  by  the  lav«  of  the  place  where  the  contract  was  made.  If  void  there, 
it  ia  void  every  where.    JB)uL 

3.  There  is  a  material  di£brence  between  the  lawa  of  New  York  and  thoae  of  Louisiana, 
in  relation  to  the  dignity  of  inatruments  in  writing.  Contracts  made  before  a  notary 
and  two  witnesses,  callsd  authentic  acta,  are,  by  the  laws  of  Louiaiana,  elevated 
above  all  othets.  A  contract  under  seal  doea  not  appear  to  be  of  greater  dignity  in 
Lomaiana  thui  one  without  aeal ;  and  thoae  who  sue  in  the  Courts  of  that  state 
must  abide  the  conaequencea  of  theae  rules.  The  validity  and  interpretation  of  con- 
tracts, are  to  be  governed  by  the  laws  of  the  country  where  they  are  made ;  but  the 
remedy  must  be  according  to  the  laws  of  the  country  where  the  suit  is  brought 
Wikox  etaLvB,  Hunt,  378. 
LIEN. 

1.  It  is  the  very  nature  and  essence  of  a  lien,  that  no  matter  into  whose  hands  the  pro- 
porty  goes,  it  passes  cum  onere.  If  this  were  not  the  case,  it  would  cease  to  be  a 
lien.    Burton  vs.  Smith,  464. 

S.  Under  the  laws  of  Virginia  in  relation  to  lands  of  which  the  debtor  has  an  actual 
seisin,  although  there  is  no  statute  in  Virginia  which  exjtressly  makes  a  judgement 
a  lien  on  the  lands  of  the  debtor,  yet  during  the  existence  of  the  right  of  the  plain- 
tifi*  to  take  out  an  ekgit,  the  lien  of  the  judgment  is  universally  acknowledged.  Ibid, 

3.  All  the  authorities,  andent  and  modem,  agree  in  this  proposition,  that  a  reversion 

after  an  estate  for  life  is  aaa^  or,  aa  some  of  the  books  express  it,  quasi  asseta,  in 
the  hands  of  the  heir,  in  regard  to  the  bond  of  the  ancestor,  binding  heirs;  aiMl  that 
in  auch  caae,  the  plaintiff  may  take  judgment  of  it,  quando  acddemnt  Upon  prin- 
ciple, it  would  aeem  to  be  dear,  that  whatever  estate  descended  to  the  hdr,  which 
waa  liable  aa  assets  to  the  bond  debt  of  the  ancestor,  must  be  bound  by  a  judgment 
obtained  againat  the  ancestor  in  his  lifetime.  *  Ibid, 

4.  There  ia  a  current  of  authoritiea  going  to  prove  that  a  reversion  after  an  estate  for  life 

ia  bound  by  a  judgment  obtained  againat  the  ancestor,  from  whbm  it  immediatdv 
deacended.    Ibid, 

5.  So  far  firom  its  being  proper  for  a  Court  to  heaitate  about  decredng  a  sale  of  nn  inte- 

rest because  it  ia  reversionary,  the  character  of  the  interest  affi>rda  a  stronger  reason 
for  such  a  decree.  For  although  in  regard  to  property  in  preaent  actual  poaseaaioo, 
the  elegit,  although  tardy  in  its  operation,  yet  ia  in  some  degree  an  efiecttvia  remedy, 
inasmuch  aa  the  creditor  will  b^  that  meana  annually  recdve  aomething  towards 
hia  debt ;  whereaa,  in  jthe  caae  of  a  dry  reversion,  if  the  outstanding  life  aetata  dioald 
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eontmiie  dmlttg  half  a  oentnry,  the  creditor  might  look  on  in  hopelav  dmpcndea&f, 
without  the  peesilHlity  of  receiving  a  cent  frotai  that  aoaroe,  except  through  die  inter* 
jp|0«tbn  of  a  Cooit  of  equity  in  decreeing  a  aale.    Rid, 

LIMITATION  OP  ACTIONS. 

1.  The  plea  of  the  itatnte  of  liinitatiooa,.in  airsefion  institated  in  one  itate  on  a  judg- 
ment obtained  in  another  itate,  ie  |r  plaa  t»  the  remedy ;  and  oonaequently,  the  k.^ 
fori  muai  prevail  in  auch  a  luit    HitEhMyk  vn  Cohen*a  Admin,  812. 

X  Preacription  is  a  thing  of  polky  growing  out  of  the  experience  of  its  necessity ;  and 
the  time  after  whidi  smts  or  actioite  diall  be  barred,  has  been  from  a  remote  anti- 
quity fixed  by  enreiy  nation,  in  Tutne  of  that  sovereignty  by  whidi  it  exercises  its 
legi^ation  for  all  persons  and  property  within  its  jurisdiction.    Ibid, 

3.  Thoe  is  no  constitutional  wthttMtion  on  the  states,  nor  any  clause  in  the  Constitution 
from  which  it  can  be  eyen  plausibly  infiarred,  fliat  the  states  may  not  legislate  upon 
the.  Miamdy  on  suits  on  the  judgments  of  o^ier  states,  exclusive' of  all  inteHerence 
^th  their  merits.    Ibid, 

A,  A  suit  in  a  state  of  the  United  States,  on  a  judgment  obtained  in  the  Courts  of  snother 
state,  muet  be  brought  within  the  period  prescribed  W  the  local  law,  the  lex  .fori,  or 
the  suit  will  be  barred.  The^sttUite  of  limitations  of  Gecnrgia  can  be  pleaded  to  a& 
action  in  that  state,  founded  uppi^  a  judgment  rendered  in  the  state  ponrt  of  the 
state  of  South  Carolina,    i^ 

MANDAMUS. 

1.  The  Chief  Justice  of  the  Supreme  Cojiit,  residing  in  the  fourth  Circuit,  who,  under 

the  act  of  Congress  of  1802,  ch.  31,  holds  the  Court  at  the  August  ^nrm,  has  not 
power  to  grant  a  rule  for  a  mandamus,  or  a  rule  to  show  cause  why  a  mandamus 
shall  not  issue.  Such  a  rule  does  not  frill  witlun  the  description  of  cases  enumerated* 
in  the  act  of  Congress,  for  the  action  of  the  Court,  at  the  August  term.  Ex  parte 
Duncan  N,  Hennen^  228. 

2.  The  Supreme  Court'  will  not  issue  a  mandamus  to  me  district  judge  of  the  sou^iem 

district  of  New  York,  in  a  case  in  which  the  disUict  judge  decided  that  the  custody 
of  goods,  wares,  and  merchandise,  proceeded  against  after  a  seizure  by  the  collector 
of  the  port  of  New  York,  was  in  the  marshal  of  the  district^  after  proceas  had  issu^ 
by  order  of  the  Court  against  the  goods.  The  mandamus  was  asked  for,  after  an 
argument  before  the  Supreme  Court  to  show  that  the  custody  of  the  goods  was  to 
continue  in  the  collector  of  the  port.  The  Court  said:  This  is  neither  more  nor 
less  than  an  application  for  an  order  to  reverse  the  solemn  judgment  of  the  district 
judge,  in  a  matter  cleariy  within  the  jurisdiction  of  the  Court ;  and  to  substitute 
another  judgment  in  its  stead.  Ex  parte  Jesse  Hoyt,  coUectcr  of  the  port  of  New 
York,  279. 

3.  A  writ  of  mandamus  is  not  a  proper  process  to  correct  an  erroneous  judgment  or  decree 

rendered  in  an  inferior  Court  That  is  a  matter  jK^hich  is  properly  examinable  on  a 
writ  of  error,  or  on  an  appeal  to  the  proper  appellate  tribunal  •  Nor  can  the  Supreme 
Court  issue  a  mandamus  to  tho  District  Court,  on  the  ground  that  it  is  necessary 
'  for  the  exercise  of  its  appellate  jurisdiction ;  for  if  there  is  any  appellate  jurisdiction 
in  this  case,  it  is  direct  end  immediate  to  the  Circuit  Court  of  the  southern  district 
of  New  York.  It  has  been  repeatedly  declared  by  tho  Supreme  Court,  that  it  will  . 
not,  by  mandamus,  direct  a  judge  to  ihake  a  particular  judgment  in  a  sui^  but  will 
.only  require  him  to  proceed  to  render  judgment     Ibid, 

4.  The  district  judge  of  ^e  eastern  district  of  Louisiana,'  while  holding  a  Circuit  Court, 

.  ordered  proceedings  on  a  bill  in  equity  to  be  in  conformity  with  the  rulea  of  the 
Courts  of  Louisiana,  thus  disregarding  the  rules  for  proceodings  in  the  Circuit 
Courts  of  the  United  States  in  cases  in  Chancery,  prescribed,  and  ordered  by  the 
Supreme  Court  of  die  United  States.  It  was  also  declared  that  the  practice  and 
proceedings. in  all  civil  causes,  those  of  admiralty  alone  excepted,  should  be  conform* 
able  to  the  provisions  of  the  Code  of  Practice  of  Louisians,  and  of  the  acta  of  the 
legislature  of  the  state.  Under  this  order,  and  by  the  count  of  the  Court,  the  pro- 
ceedings on  the  bill  in  equity  were  suspended  and  prevented.  A  motion  watf  made 
for  a  m<*ndamus  to  the  Circuit  Court,  in  4he  nature  of  a  writ  of  procedendo,  to  com- 
pel the  Court  to  proceed  in  the  cause  according  to  the  rulea  of  pra<itice  prescribed 
to  the  Courts  of  equiw,  of  the  United  States,  dec,  to  award  attachments,  dec,  and 
in  all  things  to  proceed  in  the  cause  in  sud^  msnner  aa  the-  Constitution  and  laws 
of  the  United  Statea,  and  the  principles  and  ussges  in  equity  will  authorise.  Held 
thai  this  is  not  a  caae  in  which  a  man^mius  will  lie.  The  appropriate  ledrew,  if 
Vol.  Xm.— 3H 
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■ny,  b.to  b0  oteiqrd  ■te  ihiB  find  decUonthall  be  bid  on  W  ciiim»  I17  appctL 
Ea^parU  Mvra  Obrke  yHdtney,  400. 
•6/  A  writdf  mandaiiiiis  if  not  the  eppropriile  remedy  Ibr  uiy.erroni  whidi  mi^be  meda 
in  a  cause,  bj  a  jndge  in  the  exerdaeof  hia  anuority ;  although  they  may  aeem  to 
bear  hanbly,  or  oppreavvely  on  the  party.  The  remedy  in  |uch  caaea  nmt  be 
rfottght  in  tome  other  forni*    Ibid, 

MANDATE  OFfTHE  SUPREME  COURT. 
The  mandate  iaeoed  by  die  Supreme  Oourt,  in  a  caee  decided  by  the  Court,  ia  to  be 
interpwted  according  to  thraiAject  matter ;  and  it.  ia  in  no  mann«  to  oanaeinjuati^ 
Siory  ta.  lAmngttoth^^. 

MARSHALS  OP  THE  UNITED  STATES. 
CoUeotor  of  the  coatoma,  4. 

MASTER  OF  A  SHIP. 
Sale  of  a  ftnuided  TCMel  by  the  mai^. 

MISPRISION  OP  T&E  CIJBRK  OF  THE  CIRCUIT  COURT. 

Where,  by  a  miapfiflon  of  the  clerk  of  the  CiicnU  Court,  the  judgmnt  in  a  caee  bcoog^ 
up  l^  a  writ  of  error  had  not  been  entered  aocor^ng  to  the  declaration,  the  SOpeae 
Court  i41<^wed  an  amendment  to  be  made  by  the  entry  oX  the  judgment,  widioot 
awardmg  a  certiorari  to  the  Circuit  Court  This  waa  done  in  a  caie  tdiich  had 
been  brought  op  by  a  writ  of  error  to  the  previous  term  of  the  Court  Woodward 
Ti.  Brown  et  oLl. 

PATENTS  FOR  LANDS. 

1.  The  plaintiff  in  error  had  exhilnted,  in  an  action  instituted  against  him  in  the  Ciicait 
Court  of  Missouri,  evidenoe  conducing  to  prove  that  a  patent  froflta  the  Umted 
Stetes,  under  which  the  plaintiff  in  the  ejectment,  the  defendant  in  error,  claimed 
die  land,  had  been  improperiy  granted  by  the  government  of  the  United  Statea,  and 
that  the  title  to  the  land  was  in  him.  Held,  that  in  an  action  at  law  Che  patent  from 
the  Unitef]  States  for  part  of  the  public  lands  is  conclusive.  If  those  who  claim  to 
hpid  the  Und  aninst  the  patent  can  show  that  it  issued  bf  mistake,  then  the  equity 
dde  of  the  CirAiit  Court  is  the  proper  ibruin;  and  a  bill  m  Chancery  is  the  proper 
remedy  to  investigate  the  equities  of  the,  parties.  BagneU  etoLyn,  Broderiek^  436. 
3.  The  practice  of  giving  in  evidenoe  a  speoal  entry  iu  aid  of  a  patent,  and  dating  the 
legal  title' from  the  dite  of  the  entry,  b  Amiliar  in  some  of  the  slates,  and  fapertally 
in  Tenneasee.  Yet  the  entry  can  only  oome  in  aid  of  the  legal  title ;  and  is  no  evi- 
dence of  such  title  standing  alone,  wh^  opposed  to  a  patent  far  the  aame  land.  Hid, 

PLEADING. 


1.  An  action  was  institatod  on  a  promissory  note  against  the  drawer,  by  which  fho 
drawer  promised  to  pay  at  the  office  of  discoant  and  deposite  of  the  Ban(  of  die 
United  States  at  Nsknville,  three  years  after  date,  four  thousand  and  eighty  doUan. 


Ini  the  declaration  which  act  out  the  note  according  to  ite  terms,  and  alleged  the 
promise  to  pay  according  to  the  tenor  of  the  note,  there  was  no  averment  that  the 
note  was  presented  at  the  bank,  or  demand  of  payment  made  there.'  The  defendant 
pUmded  pavment  and  aatisftbtion  of  the  note,  and  issue  was  ioined  thereon.  After- 
wards, at  me  succeeding  term,  the  defendant  interposed  a  plea  of  puis  darien  oon- 
tinuance,  stating,  that  fefor  thousand  two  hundred  and  four  dollars,  part  of  the 
amount  of  the  note,  bad  been  attached  by  6  and  W  in  a  stete  Court  of  Alabama, 
under  ^e  attachment  law  of  the  state,  and  a  judgment  had  been  obtained  against 
him  for  four  thousand  two  Yiundred  and  four  doUars  and  costs,  with  a  stay  of  pro- 
ceedings until  the  further  proceedings  in  the  case;  which  remains  undetermined. 
The  plaintiff  demurred  to  this  pl^  and  the  Circuit  Court  sustained  ^  demurrer; 
and  judgment  vras  given  for  the  plaintiff  for  six  hundred  and  aeventv-nine  doOara^ 
the  residue  <d  the  note  beyond  the  amount  attached,  and  «  final  judgment  lor  the 
whole  amoqnt  of  the  note.  Held,  that  there  was.  no  error  in  the  jod^fment  of  the 
Circuit  Court  Wattaee  vs.  M^CormeU,  136. 
S.  It  aeems  that  a  plea  of  puis  daiien  continuance,  is  considered  as  a  waiver  of  an  pfeviooa 
pleas;  and  the  cauae  of  action  is  admitted  to  the*  same  extent  as  if  no  odier  drfepee 
had  been  urged  than  dnt  contained  in  ^  plea.    Rid, 

PRACTICE. 

I.  In  the  dedarstion  m  ejectment,  various  demises  were^laid,  and  the  verdkCof  die  jmy, 
and  ^M  judgment  of  die  Circuit  Court,  were  entered  on  one  of  die  demisse  onhr ; 
and  it  waa  contended  that  the  Court  ought  not  to  have  entered  a  judgment  on  the 
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iMoe  CMind  fcr  thtf  pUintifl;  bni  riMNild  hftte  twiM  '^tniradeilovo;  «id  thU 
H^  irregalaritf  tpi^ht  be  taken  advantage  of  upon- a  wilt  of  error.  Hold.1het'if  <bie 
objection  had  been  made  fn  the  Circuit  Coort  on  a  motion  in  arreat  of  judgment, 
the  pUdntiir  would  have  been  pennitted  to  krike-ont  all  the  demiaea  for  the  dedara-. 
tion  bat  that  on  which  Hhb  verdicC  wail  given.  The  omiaiioh  to  atiike  oot.theae 
demiaeajfaa  only,  therefore,  an  omission d  form:  and  the  Ad  6f  Congreaa  of  1789, 
cfa.  30,  see.  8S,  ezpraasly  providee  that  no  hidgment  diaU  be  rewaed  for  any  defect 
or  want  of  form;  iNtt  that  the  Ckmrta  of  the  United -States  shaff  proceed  and  gir^ 
judgment,  acoording  at  the  right  of  the  cause  and  matter  fai  law  shafl  appear  to 
them,  widioat  regaidipig  any  imperfoctioDa,deiMli,€r  want  df  form  in  die  judgment 
or  course  of  proceeiling,  excspt  mat  specially  demmwad  to.  V<m  Nm  ^m,  the  Bank 
of  the  Vmied  SiaU$,  17. 

t.  The  state  of  Rhode  Uand,  on  ieaTe  granted  at  JanuaiFy  term,  1888,  to  amend  a  bin 
previously  filed  by  the  state  against  the  state  of  Massaohusetia,  amended  the  bill  at 
this  tdnn,by  inserting  in  it  references  to  papers  filed  at  the  term  of  1888.  Thestate 
of  Maasachusetti  was  allowed  until  the  tehn  of  1840  to  answer.  The  State  of 
Rhode  Mmdy.  The  State  of  Ma$8aekusette,9S. 

8.  The  rules  which  govern  Courts  of  Equity  as  to  ^  allowance  of  time  for  filing  an 
answer  and  other  proceedings  in  suits  between  mdiriduals,  will  not  be  applied  by 
the  Supreme  Court  to  controversies  between  states  of  the  Union.  The  partiea  in 
soch  eases,  must,  in  die  nature  of  things,  be  incapable  of  acting  with  the  promptness 
ofanindhriduaL    Ibid.     . 

4.  A  dedaiation  in  the  (^reuit  Court  of  die  United  States  for  the  Virginia  district  stated 
die  plafintifii'to  be  *<merdiantB,and  partners  trading  under  the  firm  and  b^  the  name 
and  s^  of  Duval  &  Co.,  of  Philadelphia,  in  Pennsylvania."  This  was  msuffident 
^  ■         "    I,  if  the  4         *     •    •  -   -     •      - 


to  give  kuisdiction  to  the  Court  in  the  action,  if  the  exception  had  belh  taken  by* 
plea,  or  by  writ  of  error,  witlun  the  limitation  of  such  writ  Rose  and  King  vs. 
IkiiealetaLib, 
fi.  In  die  District  Court  of  Louiriana,  die  defendant  pleaded  tl>eplea  of  reconvention, 
which  is  anthoriMd  by  die  Code  of  Practice  of  Loubiana.  The  District  Court,  on 
the  motion  of  the  plaindA,  ordered  die  plea  to  be  stricken  ofil  The  Code  of  Prac- 
tice of  Tionisiana  was  adopted  in  Louisiena,  by  a  statute  of  that  state,  passed  after 
die  act  of  Congreas  of  the  86th- May,  1894,  regulating  the  practice  of  the  Distria 
Court  of  the  United  Statea  for  the  eastern  diMrict  of  Louisiana;  and  the  practice 
•eeovdiDf  to  that  code  had  not  been  adopted  as  part  of  die  rules  of  practice  of  the 
DisCikt  4  .  jrt^  when,  die  plea  vras  stricken  off  Held,  that  the  pleaivae  pn^erly 
stricken^    Wikox  et  at,  yn.  Hunt,  979. 

PRESIDENT  OF  THE  UNITED  STATES. 
The  Preadent  of  the  United  Sutes  speaks  and  acta'duough  the  heads  of  die  several 
departments  of  the  government,  m  relation  to  the  subject!  which  appertain  to  their 
trnpetdvo  duties.  Both  military  posts  and  Indian  affiira,  inrlndlng  agendea,  ]idimg 
to  the  war  department .  A  reeervation  of  lands,<made  at  the  request  of  the  Secoetaiy 
of  War,  for  the  purposes  in  his  department,  must  be  considered  as  made  hj  mo 
President  of  the  United  S|ates,  within  the  terms  of  the  act  of  Coogreai  on  the  suIk 
j  ect     WUeox  vs.  Jc  duon,  leeaee  of  Af  Connell,  490. 

PROCEEDINGS  ON  JUDGMENTa 

1.  A  judgment  was  obtained  in  the  Circuit  Court  of  die  United  Statea  for  die  District 
of  Virginia,  in  December,  18S1,  and  a  writ  of  fieri  fedaa  was  issued  on  this  judgment 
in  January,  1883,  whidi  was  iiot.retumed ;  and  no  odier  execution  vras  isvlked  untU 
August,  1886,  when  a  capias  ad  satisfeetendum  was  issued  agafaist  die  defendant 
Held,  thid  this  axeeudon  iHued  illegally,  in  conaequenoe  of  the  kpae  of  time  betw^ 
die  rendition  of  the  judgment,  and  the  ifwibig  of  ezeeutioil  itf  1886.  Rose  and 
Kingin:DwfaleiaL4A. 

8.  The  result  of  die  opinkm  of  die  Supreme  Oi(bfl,ni1he'daae  of  Wayman«t.Soudkard, 
10  Wheat  1,  (6  Cond.  %  1,)  jWrered  by'Mr.  Chief  Justiee  MarshaU ;  vraa,  diat 
the  execution  lawa  of  Kentucky,  having  pasped  subeequent  to' the  process  acts,  did 
not  apply  to  uxecutions  issued  by  die  Circuit  Courts  of  die  United  Stater;  and  that 
under  the  judidttT  and  proeess  acts,  the  Courts  liad  power  to  reguUte  proceedin|s 
on  executions.  The  power  of  the  Court  to  adopt  audi  rulea,  waa  not  embraced  m 
die  point  certified  for  the  deeiskm  of  the  Court,  and  waa  not  expreariy  adjudged; 
but  it  is  die  dear  result  of  die  argument  of  the  Court    Jbid. 

a,  The  Act  of  dia  Legialatoieof  yiigiiila,fai  1798,to  ilgubia  proeeadiDgidli  jodMyunts, 
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if  nibitaiitttDj  and  technicallj  t  limitation  (m  jndgmenta;  and  ia  not,  fhankn,  an 
aet  to  legnlate  prooeai.  It  ia  a  liinitatioa  law,  and  ia  a  role  of  proper^;  and  ondar 
tho  84th  aection  of  tlie  Jndidaiy  Act,  ia  a  rale  of  dedaion  tar  the  Coniti  of  tlw 
United  Statea.  Ibid, 
i.  The  Act  of  ^  LegifllataTe  of  Yimnia,  of  1708,  iimita  actiona  and  ezecotipne  on 
jndgmenta  rendered  in  the  atate  Coorta ;  and  the  aame  rale  moat  be  iqpplicable  to 
jndgmenta  obtained  in  the  Coorta  of  the  United  Statea.    Ibid, 

PROCESS  IN  THB  COUllTS  OF  THE  UNITED  STATES. 
The  proceaa  Act  of  Congreaa,  of  1888,  waa  paaaed  aboithr  after  the  dedaion  <^  the  Sn- 
preine  Coort  of  the  United  Statea,  in  the  caae  of  W^fman  w.  Soodiard,  and  the 
United  Statea  Bank  v$,  Halatead;  and  waa  intended  aa  a  legiriatiTe  aanetion  of  die 
opiniona  of  the  Oonrt  in  thoae  caaea.  The  power  given  to  ^Coorta  of  the  United 
Statea  bj  thia  act,  to  make  ralea  aa  a  regolation  of  prooeedinga  on  final  pfoceaa,  ao 
aa  to  conform  the  aame  to  thoee  of  atate  lawa  on  the  aame  aoli^actf  extendi  to  fiitare 
legialation ;  and  aa  wdi  to  the  modea  of  proceeding  on  ezecQiiona,  aa  on  ^  finne 
of  write.    Hon  and  Kmg  yn.  ihivalet  aL  45. 

PUBMC  LANDS. 

1.  Congreaa  have  the  aole  power  to  declare  the  dignity  and  eibct  of  titleaemananng  from 
the  United  Statea ;  and  the  whole  legialation  of  the  government  in  refennce  to  the 
poblic  lands,  dedarea  the  patent  to  be  the  aoperior  and  condoaive  evidence  of  legal 
title.    Until  it  iaaoea  the  fiMi  ia  in  the  government ;  which  bj  the  patent^  paaaea  to 
the  grantee,  and  he  ia  entitled  to  recover  tlie  poaaeaaion  in  ejeetanent.    BagneU  ei 
aL  ^a.  Broderiek,  480. 
8.  When  the  title  to  the  poblic  land  haa  paaaed  oot  of  the  United  Statea  bj  conflicting 
patenta,  there  can  be  no  objection  to  the  practice  adopted  by  the  Coorta  of  a  atate  to 
give  efifect  to  the  better  risht,  m«any  form  of  remedy  the  logiaiatora  or  Coorta  of  die 
atate  may  preaciibe.   SncL 
8.  No  doobt  is  entertained  of  the  power  of  the  atatea  to  paaa  lawa  audioriang  porcliaaen 
of  lands  from  the  United  Statea  to  proaecote  actiona  of  ejeetmeot  opoo  oeitifieataa 
of  porchaae,  against  traapaaaera  on  the  landa  poichaaed ;  hot  it  ia  denied  that  th0 
atatea  have  any  power  to  declare  oertificatea  of  pordiaae  of  eqoal  dignity  vrith  a 
patent    Congreas  alone  can  give  them  aodi  eflfocL    JM. 
4»  Ejectment  fbr  a  tract  of  land  in  Cook  ooonty,  Dlinoia,  being  a  fraetioiial  aeCtioD,  em- 
bradhg  ^  militaiy  poet  caHed  Fort  Deaibom;  at  the  tiine  of  tfie  inatitolion  of  the 
soit,  in  the  poaaeaaion  of  the  defiuidant  aa  the  commanding  oflfeer  of  ^  United 
Statea.    The  poet  waa  eatabliahed  in  1804,  and  waa  oocapM  by  the  trodpa  of  the 
United  Statea  ontil'Aogoat  16th,  1812,  when  the  tnx^  were  maasacred,  and  ^ 
fort  taken  by  the  enemy.    It  waa  reoccopied  by  the  Umted  Statea  in  1816,  and  ooo- 
tinoed  to  be  aO  held  ontH  May,  1888,  doring  whidi  time  some  fiictoxy  hooaea,  for 
the  oae  of  the  Indian  department,  were  erected  on  it    It  waa  evacpated  by  order  of 
the  war  department  in  1883,  and  was,  by  order  of  the  departmeift,  again  ooeopied 
by  troopa  in  1838,  aa  one  of  the  militaiy  posts  of  the  United  States;  waa  again 
evacoated  ip  1881,  the  government  having  authorized  a  peraon  to  take  and  keep 
poaacarion  of  it  It  waa  again  occoined  by  troopa  of  the  United  Statea,  in  1888,  and 
eontinoed  ao  to  be  at  the  commencement  of  tins  aoit,  beihg  generally  known,  at  Chi- 
CBOfK  to  be  oocnpied  aa  a  military  poet  of  the  United  StiSaa.    The  boil&igB  aboot 
the  garrison  were  not  wM  in  1881,  when  it  waa  evacoated;  aUhoogh  a  great  neit 
of  the  movable  property  in  and  aboot  it,  waa  aold.  In  1817,  Beanbean  bov^jht  of  an 
,army  contractor,  for  one  thooaand  doUara,  a  hooae  boih  on  the  land,    l^ere  waa 
attached  to  the  hooae  an  enclosare,  occopied  aa  a  garden  or  fMd,  of  which  Bean- 
bean  ocmtinoed  in  poeaeaaion  ontil  1886.    In  1888,  the  foehny  hooaea  on  the  land 
were  eold  by  order  of  the  Secretiry  of  War,  and  were  booght  by  Beaidieen,  Ibr  five 
hundred  doUara.    Of  theae  he  took  poaaeaaion,  and  eontinoed  to  oocopj  them,  and 
to  coltivate  the  land,  widumtinterroptionby  the  United  Statea,  until  me  oommenoe- 
ment  of  thia  aoit  The  United  Statea,  in  May,  1884,-bailt  a  ligh^iooae  on  die  land, 
and  have  kept  twenty  acrea  endoaed  and  coltivatad.    The  land  waa  aurfeyed  by  the 
government  ofthe  United  States,  in  1881;  andin  1884,atthefaiatanceoftheIndSan 
agent  at  Chicago^  ^  Secretary  of  War  requeated  the  comn^aaioner  of  the  geoanl 
land  office  to  reaerve  thia  land  for  the  accommodation  and  protection  ofthe  piopeity 
of  the  Indian  agency;  who,  in  1831,  informed  the  Sefitftary  of  War  that  he  had 
directed  thia  aection  of  land  to  be  reaerved  from  aale;  Ibfi^  mlfitary  porpoaea.    In 
May,  1881,  Beaobean  daimed  thia  land,  at  the  land  office  in  Palaatine,  for  pre«nip- 
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Uon.  Thig  claim  WM  wheeled,  and,  by  the  fmmmiwiminr  of  the  knd  oflfa^  hg  wti, 
in  Fabranj,  188S,  inforaiad  that  tiie  land  was  ieaer?ed  finr  militaiy  pmpoaea.  TUa 
inlbrmatiflii  waa  alao  given  to  othcfa  who  af^plied  on  hia  behal£  In  1884,  he  appliad 
for  thia  land  to  the  office  in  Danville,  and  hia  application  waa  nrjeoled.  In  1886, 
'Beanbean  applied  for  the  land  to  the  land  Dffice  at  Chicago,  when  hia  daim  to  pi^ 
emption  was  aU6wed ;  and  he  paid  the  pQTchaae  money,  and  procured  the  xegiaiM^a 
certificate.  Beaubean-aold  and  conveyed  his  interest  to  the  plaintiff  in  the  ejeetmeBt. 
Held,  that  Beaubean  acquired  no  title  to  the  land  by  hia  entfy ;  and  tiiat  the  right 
of  the  United  States  to  the  land  was  not  diveated  or  affected  by  the  entiy  at  die  knd 
office  at  Chicago ;  or  by  any  of  the  previous  acts  of  Beaubean.  Wiftos  v*.  /flefapw, 
Les9ee  ofAtCmneH  490. 
8.  The  decision  of  the  Register  and  Receiver  of  a  land  office,  m  the  abeeoee  of  fraud, 
would  be  conclusive  as  to  the  focts  that  the  applicant  for  tfie  land  waa  then  jn  poa* 

itbMi 


and  of  his  cultivating  the  land  during  the  preceding  year; 
queadona  are  diredtly  aubmitted  to  those  officers.  Yet,  if  they  undertake  to 
gnutit  j^re-emptions  to  land,  on  which  the  law  declarea  they  shall  not  .be  grmlad, 
then  they  are  acting  upon  a  subject  matter  clearly  not  within  their  juriadictaoii ;  aa 
mudi  80  as  if  a  Court,  whose  jurisdiction  was  declared  not  to  extend  beyond  a  given 
sum,  should  attempt  cognizance  of  a  case  beyond  that  sum.    IbitL 

6.  Appropriation  of  land  by  the  government  is  nothing  mord  or  leas  thi|n  setting  it  apart 

for  aome  particular  use.  In  the -case  before  the  Court,  there  has  been  an  appropriap 
tion  of  the  land,  not  onl^  in  foct,  but  in  law;  fpr  a  military  poet;  for  an  In^an 
agency ;  and  for  the  erection  -of  a  lighthouse.  JbitL 

7.  By  the  act  of  Congress  of  1830,  all  lands  are  exempted  from  preemption  which  are 

reserved  from  sale  by  order  of  the  Prteident  of  the  Untied  Statea.  The  Presidanf 
apeaka  and  acts  through  the  heads  of  the  several  departments,  in  relation  to  snbieela 
which  appertain  to  their  reapective  dntiea.  Both  miHtary  po^  and  Indian  anh% 
inclnding  agendea,  belong  td  the  War  department.  A  reservation  of  lands,  made  at 
the  feoaasl  of  the  decretaiy  of  War,  for  purpoaea  in  his  department,  must  be  0fM> 
aideiad  armade  by  the  Preaident  of  the  United  Statea  withm  the  tenna  of  the  act 
ofCongressL    Ibid, 

8.  Whensoever  a  tract  of  land  Aatt  have  once  been-M^y  approprieted  to  any  purpose, 

from  that  moment  die  land  thua  appropriated  beoomea  aevered  from  the  mass  of  pnlH 
lie  landa :  and  no  snbseqnent  law,  or  nrodamation,  or  sale,  would  be  oonstraed  to 
emfanoe  it,  or  to  operate  upon  it:  aluongh  no  odier  reservation  were  made  ofit 
Jbid* 

9.  The  ri|^  of  pro^npdon  was  a  bounty  extended  to  settlets  and  occupanfei  of  the  pQb^ 

liodomain.  This  bornity,  it  cannot  be  supposed^  was  designed  to  be  extended  to  the 
sacrifice  of  public  eatabUshments,  or  of  great  public  bterests.    Ibid, 

18.  Nothing,  passes  a  perfect  dde  to  public  landa,  widi  die  exception  of  a  fow  ossea,  hot  a 
patent*  .The  exceptions  are,  vrhero  Congress  grants  bmds,  inr  words  of  present 
grant  The  general  rule  applies  *s  vrell  tp  pre-emptions  as  to  other  poithassa  of 
pnbliclands.    Ibid. 

11.  The  act  of  dM  legislature  of  IHinois^  giving  a  right  to  die  holder  of  a  legister^a  oertifi- 
eate  of  the  entiy^  public  lands  to  recover  possession  of  such  land,,  in  an  action  of 
ejectment,  ^lioes  not  apply  to  cases  vrhere  a  paramount  title  to  the  landa  ia  hi  thi 
hands  of  the  defendant,  or  of  those,  he  represents.  The  exception  in  dw  Jaw  of  Illi- 
nois, appliea  to  cases  in  which  the  United  States  have  not  parted  widi  dielitk  to  dia 
land,  by  granting  a  patent  for  it    Ibid, 

IS.  A  iiate  has  a  perfect  rifl^t  to  legislate  as  she  may  please  in  regard  to  theremedieaU 
be  pnaecuted  in  her  CourU;  and  to  regulate  the  disposition  of  the  proper^  of  her 
citikens,  by  deeoent,  devissb.or  alienation.  But  Congreas  are  Invested,  by  me  Con* 
rtitndon,  with  the  power  of  disposing  of  the  pubfic  land,  and  making  needftil  ndev 
and  regulations  respecting  it    Aid, 

18.  Wb  .re  a  patent  haa  not  been  iasned  for  a  part  of  the  public  lands,  a  atate  haa  no 
p^mer  to  dedare  any  title,  less  than  a  patent  valid  against  a  claim  of  the  United 
3tatea  to  the  hnd;  or  againsi  si  title  held  under  a  patent  granted  by  the  United 
ptateSt    Ibid, 

14  Whenever  the  quesdon  in  feny  Court,  state  or  federal,  ia,  whedier  die  tide  to  property 

which  had  Jbelonged  to  die'United  States  haa  passed,  that  question  must  be  lesohed 

by  the  laws  of  die  United  Statea.  But  whenever  the  property  lias  passed,  according 

to  thoaa  laws^  then  the  prqperty,  l&e  aU  odier  in  the  state,  li  subject  to  state  legia> 

Sh8  81 
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4iioQ;  ■olkrMth«tliigiilttU«Ucenaitt«tw>Athe«dmbA»BAitdi> 
•iidvaitodMCordiiigtotlMhwioftheUiiiledSutM.    JbUL 

RECORDING  OF  DBBDB  AND  MORTGAOEa 

1.  A  moftgagl  wat  iteorded  i>j  the  town  deik  of  the  plaoa^  wkere  the  .  . 
he  befaif  the  proper  ofllcet  to  record  such  inetnimentf,  under  Uie  etatatt  of  1 
Iilend.  He  kept  two  booke,  in  one  of  which  he  recorded  mortgagee,  whkli'InchidBd 
reel  eetale;  eml  in  the  other,  mortgagee  upon  penonal  property  only.  Tfte  moit- 
gage  in  thk  caae,  wa^flrpt  recorded  in  the  book  kept  for  recording  moftgagee  oo  real 
ertate.  And  he  gave  a  certificate,  **  lodged  in  the  town  deik'a  oflke  to  leoocd,  No- 
vember SOth,  1837,  at  6  P.  Mn  and  reeoided  nune  day*  in  the  leoord  of  mnrtgngfe 
in  Eaet  Gteenwioh,  book  Na  4,"  dec  The  Court  held  that  thia  certificate  #m 
pioperij  received  in  evidenee,  in  the  Circuit  Court.    Anthony  va.  BtUler,  423. 

S.  It  ie  a  weU  aeltled  mle^  though  a  veiy  tedintcal  one,  that  one  partner  cannot  bitad  hie 
oopartnera  by  deed.  And  it  is  equally  well  lettled  that  one  partner  may  dkpoee  of 
the  peiBonal  property  of  the  firm.  One  partner  may  bind  hia  copartner  by  deed,  if 
he  is  freeent,  and  aaMnt  to  it  The  aeaf  of  one  partner,  with  the  aaeat  of  the  co- 
partner, will  bind  the  firm.    Ittnd. 

3.  Where  a  atatute  requirea  that  mortgagee  on  pereonai  property  shall  be  recorded  ill  a 
book  to  be  specially  kept  for  the  purpose,  and  says  nothing  as  to  the  book  In  which 
mottgages  oo  real  and  personal  prciperty  shall  be  racorded ;  and  in  the  conveyaaee 
the  penonal  and  real  property  is  so  blended  as  to  be  inseparable;  to  require  a 
double  record  would  eeem  to  be  an  unreasonable  coostructioo  of  the  statute.  The 
SBcoid  of  the  mortgage  in  the  book  kept  for  recording  mortgages  on  real  aetata^  is 
within  a  ftir  eonatruction  of  the  Rhode  Island  statute.    Bnd, 

3ALE  OP  A  STRANDED  VESSEL'BY  THE  MASTER. 

I.  The  right  of  the  master  to  eell  a  veeeel  etranded,  depends  on  the  cireamatancea  under 
which  it  is  done  to  justify  it  The  master  must  act  in  good  iatth,  and  ezereiae  hia 
beat  discretion  for  the  benefit  of  all  concerned:  and  a  sale  can  only  be  made  oo  the 
compulsion  of  a  neceesity,  to  be  determined  in  each  case,  by  the  acMal  peril  to  which 
the  veesel  is  exposed,  and  from  which  it  is  probaUe,  in  tfai^  opinion  of  persons  oem- 
petent  to  judge,  the  vessel  canuot  be  saved.  This  is'sn  extreoie  neeemity.  T%e 
New  England  Jnsurmce  Company  vs.  The  Brig  Sarah  Anm,  387. 

S.  The  true  criterion  for  determining  the  authoribr  of  the  master  to  sell  a  veeeel  stranded 
near.a  forogu  port,  or  in  a  port  of  the  United  Statea,  or  of  a  difierent  stale  than  thai 
to  which  Die  vfssel  belongs,  or  in  which  the  owners  may  be  or  reside,  when  the 
neceesitv  occurs;  is  the  di^ance  of  the  owners  or  insorsrs  ftom  the  scene  of  strand- 
.4ng.  If  by  the  ordinary  means  to  convey  intelligence  of  the  eituatioa  of  the  veaael, 
the  ocaster  can  obfain  directions  aa  to  what  he  shoukl  do,  he  shoukLrasect.lo  those 
means'  But  if  the  peril  is'snch,  that  there  ia  a  probability  of  |M»'and  it  ie  made 
more  ..cardous  by  every  day'a  dday,  the  master  may  act  prompllyio  save  some- 
thing for  the  benefit  of  aH  concerned,  though  but  little  ean  be  saved.  There  is  no 
way  of  doing  ao  more  efiectual,  d^an  by  exposing  the  veeeel  to  sale;  by  which  the 
enterprise  of  ench  men  b  brought  into  oompetitioo  as  ars  accmlafcsd  to  eneoonter 
audi  risks,  and  who  know  from  experieaoe  how  to  eetimsla  Hw  pi^kible  pcoftts  of 
such  sdventures.    Ibid* 

3.  The  power  of  the  master  to  sell  the  hull  of  the  etranded  vessel,  «tlMs  abo  aa  to  her 

rigging  and  aails;  which  he  may  have  stripped  from  her,  afler  unsooceeslbl  sffixts 
to  get  her  afloat;  or  when  his  v^aael  in  Ins  own  -judgmeDt  and  that  of  those  com- 
petent to  form  an  opinion  and  to  adnM,  cannot  be  ddivered  firom  her  peril    JOni, 

4.  If  the  master  eells  vrithout  good  fiuth,  or  widiout  a  sound  dboretion,  the  ownec^msy 

against  the  purchaeei»  assert  his  li^  of  properly  in  the  eails  and  rigging;  as  he 
may  in  any  case  of  a  strsnded  vessel,  which  iMa  been  sold  fritheol  good  6ith  fai 
.     the  master,    tbid, 

5.  The  Court  do  not  think  the  case  of  Smith  ee.  Briddle,  %  Weahlngten  0.  <X  B.  IM, 

eoundlaw.    It  is  exureesed  in  terme  too  broad.    Ibid, 

SET  OPP. 
An  action  wis  inslitiited  by.  the  United  Statee,  to  recover  from  the  sssigneea  of  S. 


and  Buchanan,  inselvent  merchants,  the  dotlee  on  merchandise  impotted  by  fSbea^ 
and  for  whidi  bonds  had  been  given,  but  which  remained  onpaad.  The  United 
Statea  had  retained,  from  m^ney  awafded  under  the  treaty  with  Pranoa  to  Lemiiel 
Ti^kir,  vrho  was  the  surety  in  the  bonds,  a  suf&dent  anm  to  p^  dia  bends;  b«t 
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had  not  ippwptkted  iIia  nme  towiidi  their  Mthfcetkm.    Tlie  wmgntoi  daimed  to 

I  Mt  off  agimflt  the  damaiid  of  the  United  8Mei,  fie  imnvrtrdiie  by  Lenmel  Taylor 

to  the  eatate  Aey  npraaented,  he  having  bean  diacharged  bj  the  inaolTent  lawa  of 

Maiylaiid.    The  Coart  aaid,  **  whatever  might  be  the  menta  of  anch  an  eqmtaUe 

daim,  in  any  aoit  bron^t  by  Lenmel  T<ylor,  the  inaohrent,  or  by  hia  aadgnee^ 

'  againatS.  Smith  and  Buchanan,  or  againat  their  aaagneea;  it  oodld  ha^  no  proper 

*  pbea  in  a  aoit  brought  by  the  United  Statea  to  recover  demanda  joatly  due  to  them. 

>  Mr  dottea.  It  waa  to  them  lea  inter  aUoa  acta,  and  the  Unitied  Statea  weie  not  called 

^  upon  to  engage  in,  or  tt>  onravel  any  of  the  aoooonta  and  aetrofia  eziating  between* 

I  tiioae  partiea  in  a  amt  at  law  like  the  preaent."    MeredUketaL  v&  The  United 

'  fiTATUTES. 

'  l*he  rale  ia  wdl  aettled,  that  to  avoid  a  statnte,  a  party  moat  diow  himaelf  4o  be  vnAm 

ita  exceptiona.    Rou  etoLvt,  Duwd  eial45. 

i  fiTATUTES  OP  LIMITATIONS. 

1.  Acta  of  limitation  are  of  duly  cogniiance  in  the  Coarta  of  the  United  Statea;  and  in 
fixing  the  righta  of  partiea,  they  muat  be  iQgaided  aa  well  in  the  federal  aa  in  the* 
atate  Coarti.    Ron  and  Kin^  va.  Duval  el  dL  46. 

%,  Conatraction  of  the  Aet  of  limitationa  of  Yiiginia  of  1889.  It  ia  a  aonnd  principle^ 
.  'that  where  a  atatote  of  limitationa  preacribea  the  time  within  which  aoit  ihall  be 
favooght,  or  an  act  done,  and  a  part  of  the  time  haa  elapaed,  eflGsct  may  be  given  to 
the  act;  and  the  time  yet  to  run  being  a  leaaooable  part  of  the  whole  time,  will  be 
oonaadered  the  limitation  in  the  mind  of  the  legialatore  in  each  caaea.  Thia  rule  ii 
believed  to  be  founded  on  principle  and  audioxity.    llnd^  . 

SUPREME  COURT  OP  THE  UNITED  STATES. 
The  Supnme  Court  can  have  no  control  over  the  appointment  or  removal  of  a  deA  of 
the  Disi^ict  Court;  or  entertain  any  inquiiy  into  the  grounda  of  the  AmovaL    If 
the  Judge  ia  chargeaUe  with  any  abnae  of  hia  power,  the  Supreme  Court  ia  not  Iha 
tribunal  to  which  he  ia  anawerdile.    Ex  parU  Duncan  N,  Hmnent  tSO, 

TITLE  TO  REAL  PROPERTY. 
The  aoundeat  reaaona  of  iuatice  and  poliey  aeem  to  demand  that  tfveiy  reaaooable  inlwid 
ment  ihoold  be  maM  to  aopport  the  titlea  of  bona  fide  purchaaete  of  real  pfvpai^. 
Van  Nmrs.  The  Bank  of  ihe  United  StaUi,  17. 

USURY. 

1.  A  bill  of  exchange,  in  payment  of  a  debt'  due  on  a  proteated  bill,  waa  tafceo/m  Jfaw 

Yoric,  from  one  of  the  partiea  to  the  proteated  biiL  The  exchange  between  Hofaile, 
on  which  the  bill  waa  ^awn,  waa  atated  to  be  teh  per  centump  and  wu  added  tf> 
the  bin  f  and  the  damagea  on  the  proteeled  bill,  'fAriih  mtereflL,  &t  (he  ^  of  iniensi 
in  Nev^^  TeriL,  from  the  time  the  fiiat  bill  waa  pro  tested,  vere  Add^  ttie  hilh  It 
waa  weB$  tu  Mobile,  and  waa  placed  to  the  credit  ot  tha  ownefi  by  die  endoneei, 
who  received  it  before  it  came  to  maturity.  The  bill  was  allenraidtf  ptvtated  for 
non-payment  An  action  waa  brought  in  Alabama  agatn^  th«  endotven  of  lh«  faiB, 
one  of  wl^aoi  «aa  in  New  York  when  the  bitt  vt^afl  drawn,  and  who,  being  liabte  lo 
auit  on  llle  proteated  bill,  gave  the  aecond  bill  to  pfcvent  «uLt  ht'mg  brougbt  ag^Eiit 
him.  TTle  defendanta  alleged  uauiy  in  the  aecond  bi!l  \  the  rate  of  cxchan^  albwed 
on  the  bill^lMNng  €en  per  centum,  was  given,  and  Lt  boing  albg«d  thai  Ui£  highoai 
rate  of  exchange  on  Mobile,  did  not  exceed  five  prr  ocDtum,  By  lb«  Comt: 
AJ^ough  the  tranaaction,  o  exhibited,  appean,  on  thf^  ftitv  of  the  ac:et»unt  for  wh^ 
the  bill  waa  drawn,  to  be  free  from  the  taint  cA  usury,  jim  d  tl^c  f^n  |^(  c^itom 
charged  aa  exchange^  or  anv  pertof  it,  waa  intended  aa'a  cover  for  uaurioua  Intenat, 
the  form  hi  which  it  waa  done,  and  the  name  uader  vrhich  it  was  taken,  vriO  not 
protect  the  bill  from  the  conaeqnenoea  of  nau^;  and  if  the  foct  be  catabjiahed,  it 
muat  be  doah  with  in  the  eame  manner  aa  if  the  uanry  had  been  expreasly  men- 
tioned  in  the  bill  itaelf  But  whetfier  the  charge  of*ten  per  centum  for  exchai^ 
between  New  York  ani  Mobile  waf  intended  td  a  cover  for  uavy  or  not,  la  a  oo^ 
tion  exdualvely  for  fin  jury.  It  ia  a  queetion  of  intentaan.  Andreweyi  Pond 
etoLBb. 

2.  bi  order  to  enable  the  jury  to  decide  whether  the  uawy  waa  concealed  under  the  name 

of  exchange,  evidence  on  both  aidee  ouf^t  to  h<ive  been  admitted,  which  tended  to 
show  the  uaual  rate  of  exchange  beCwMhNew  York  and  Mobile,  when  the  faiU  wm 
negotiated.    Bid, 
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oot  defend  on  Ui^  cm|  4|f  ^notptfrtbig  specie  from  one  pliee  I 
the  price  of  egcdmnje-*!  no  deubt  inflgenced  by  it    Ibid, 
H  in  oomidenqoaiof 'tortiier  forfaeerenoe,  a  craditoc  rai^vei  a  new  •ocaritj  from  Uf 
deUor  for  an  (6kiiliB|l  uebt,  he  caafrot  enlAige  th9  eMount  doe  I 


deUor  ibr  an  (6kiM|l  uebt,he  caalkH  enlaige  tho  aMount  doe  bjeomotn^ 
eitteliy^orintemit.or  exchange^  for  the-additional  Iiri^Mieh1lo  may  oopp^of 
hb  mnp^iy  uia  saztanMon  of  credit;  nor  on  the  opinioii  he  may'anlBrtaia  as  tatfae 
pOQetaaiityofiM.ynMoC,ortbeiilliniataaafoljofbisdebt    Jbid, 

ft.  An  tfctkm-of.eovenant  waa  ineCitiited  bj  the  eieeiitoiB  of  M.  J.  nptm  an  i?Hiff<mi 
.ezecatfd  bf^A.KJk,  under  nal  with  M.  i^  by  which  the  agreed  to  pfqr  •  cei^ 
tain  note  or  bond,  fiianed  by  M.  J.  to  A.  R.  D^  which  had  hicin  told  by  A.  Jt  D.  at 
a  aaftnoQt  diaooontt  and  on  a  nrariooa  contract  The  bodS' or  nolo  of  M.  J.  had 
baeii|giTyn  to  enable  A.  R.  B.  to  raiae  moner  to  pay  a  debt  due  ^  her»  and  for 
whidi  the  note  pf  M.  I,  had  been  preTioHsly  loaned  to  her.  It  waa  denied  br  dia 
exacatora  of  M.  J.  that  Ai6  had  any  knowledgeof  the  upuioQs  dealing  in  which  tfia 
bondornoteofM.1.  waaaold.  Theezecntoiaof  M.J.  wereoUiged  to  payaki^e 
portion  of4he  note  or  bond,  and  the  action  wte  initttoted  to  reeover  ao  rnnch  aa  they 
had  paid.*  A.R.D.  aet  op  the  namy  between  her  and  the  perren  to  whom  the  had 
aold  thenoteorbond,aaadefonoe  tothesoitof  theezecntonofM^jC  bwaahaU 
lha|.  the  action  on  the  covenant  of  A.  R.  D*  coold  be  maintained;  and  that  tha 
iMAiii  dealing  between  A.  R.  D.  and  the  porchaaer  of  the  note  or  bond  of  H.  J., 
did  not  render  the  covenant  of  A.  R.  D.,  to  pay  the  bon4  or  note^  invalid.  The 
Gomt  eaid  the  contract  betireen  the  defendant  and  the  puwhaawr  of  the  bond,  if 
etnlnaciiig  no  other  perion  than  themeelvee^ooald  afieet  no  oontract  between>odwr 
paraes,  previooily  made;  and  whether  that  oontrMt  was  nsorioos  depended  on  the 
mtent^ofthepaitaeetoit  If  it  was  madebonafidefor  theaaleandpmchaasof 
Jibe  bond,  although  at  a  discoant  which  woold  insure  to  the  pmchaaer  twelve  per 
cent  a  year  for  the  money  advanced,  it  would  not  bd  usorioos.  ll^  on  die  olher^ 
hind,  the  sale  of  the  bond  was  a  mere  cover  for  avoiding^  the  statutes  against  nsmy;^ 
and  die  real  intention  of  the  parties  was  to  make  a  contrad  for  Uie  loan  of  monej, 
at  a  higher  rate  than  the  legal  interest ;  then  the  oontract  was  usurious,  ^ut  to 
involve  M.  J.  in  tl^e  usury,  and  to  extend  itk  taint  to  the  covenant  of  A.  R.  H.,  il 
must  be  diown  by  proo^  that  M.  J.  executed  the  bond  or  note  aold,  for  the  porpom 
of  aiding  A.  R.  D.  to  borrow  money  at  usurious  interest;  and  not  to  enable  A.  B.  IX  ' 
to  raiae  money  by  selling  it  in  the  market  When  the  holder  of  M.  J.'s  note  direa^ 
ened  proom^gs  on  it,  it  vras  not  necessary  that  the  executon  of  M.  J.  should  givie 
notice  thereioC    jlfonnire  el  oil  va.  2>ermo^  84ft. 

6.  No  subseooent  confirmation  of  a  usurious  contract,  nor  no  new  oontrMt  stipulating 
to  pay  the  debt  irith  the  usurious  iiiierest  will  mak(B  it  valid«    lUtL 
It  ia  the  settled  law  of  Virginia  that  ther  bona  fide  purdiaaer  of  a  bond  or  note,  msf 
take  it  at  pt^y  rate  or  discount,  however  great,  wittout  violating  the  otatutei  AmL 

WRIT  OF  ERROlL 
1.  The  certificate  of  the  cMl  of  die  Court,  that  a  motion  was  made  for  a  new  «iai,aaM 
reasons  and  certain  p^ma  filed  on  whidi  the  motion  was  founded,  whidi  am  on 
the  files  of  the  Court,  is  not  a  part  of  th^  record;  nor  do  the.raaaons  on  the  filaa  of 
the  Court  become  a  part  of  the 'record  by  audi  certificate  'A  #iit  of  error,  undsv 
the  Sftdi  aection  of  the  judidaiy  act,  will  not  lie.  to  «  dgte  Court  in  a  eaae  in 
which  the  proceedings  of  (he  Court  which  the  ^ 


1  proceedings  of  (he  Court  which  the  writ  ol  error  seeks  to  revise,  i 
finmi  such  a  certificate,  W  the  cMe  of  the  state  Court    iteotf  vs.  Jbra^  IftST 
9.  A  case  cannot  be  brought  by  writ  of^error  from  a  Ctrcnit  Court  of  the  United  f" 

upon  an  agrped  stsftemen* of  fiwt%  *  Kotne  vs.  V^Utnker€taL  4ft7. 
4.  llierulesof  the  Supreme  Courl  require  IUa^the  clerk  of  the  Circuit  CoQ^ 

any  writ  of  eoror  shall  be  ^finomd,  mafr  make  remm  df  the  same  by  annexing  a  trat 
copy  df  the  record  and  of  all  thu  proceeiiinffs  m  ttie  came  under  hli.hand  and  te 
seal  of  the  Court'  The  Cofirt  vHll  not  tiaotwdmg  to  the  thptf^bit  mkL  hear  aqr 
witfjOBt  a  eoaiplsto  ypy  of  thr  ffwaKf^lU^inig  b<«  hn^jbJL  opw    BUL 

THK  SUD 
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